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PREFACE TO THE SECOND EDITION. 

"TN this edition the firat chapter, by Prof. Maitland, is new. 

In Book IL, o. ii. § 12, on ‘ Corporations and Churches ’ 
(formerly ' Fictitious Persons ’), and c. iii. § 8, on ' The Borough,’ 
have been recast. There are no other important alterations: 
but we have to thank our learned critics, and especially Dr 
Brunner of Berlin, for various observations by which we have 
endeavoured to profit. "We have thought it convenient to note 
the paging of t]|^e first edition in the margin. 

F. P. 

F. W. M. 
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PREFACE TO FIRST EDITION. 

T he present work has filled much of our time and thoughts 
for some years. We send it forth, however, well knowing 
that in many parts of om' field we have accomplished, at most, 
a preliminary exploration. Oftentimes our business has been 
rather to quarry and hew for some builder of the future than to 
leave a finished building. But we have endeavoured to make 
sure, so far as our will and power can go, that when his day 
comes he shall have facts and not fictions to build with. How 
near we may have come to fulfilling our purpose is not for us to 
judge. The only merit we claim is that we have given scholars 
the means of verifying our work throughout. 

We are indebted to many learned friends for more or 
less frequent help, and must specially mentibn the unfailing 
care and attention of Mr B. T. Wright, the Secretary of the 
University Press. 

Portions of the book have appeared, in the same words or in 
substance, in the Oontm^orary Beview, the ETigUsh Histoi'ical 
Reuieto and the Harvard Law Review, to whose editors and 
proprietors Ave offer our acknowledgments and thanks. 

E. P. 

E. W. M. 

Nate. It is proper for me to add for myself that, although 
the book was planned in common and has been revised by 
both of us, by far the greater share of the execution belongs to 
Mr Maitland, both as to the actual writing and as to the detailed 
research which was constantly required. 

E. P. 

21 m 1895. 
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INTEODUOTION. 


In the First of the two Books into which our work is 
divided we have endeavoured to draw a slight sketch, which 
becoraes somewhat fuller as time goes on, of the general outlines 
of that part of English legal history which lies on the other side 
of the accession of Edward L In the Second Book we have 
tried to set forth at some length the doctrines and rules of 
English law which prevailed in the days of Glanvill and the 
days of Bracton, or, in other words, under Henry 11., his sons 
and grandson. The chapter! of our First Book are allotted 
to various periods of history, those of the Second to various 
branches of law. In a short Introduction we hope to explain 
why we have been guilty of what may be regarded as certain 
offences, more especially certain offences of omission. 

It has been usual for writers commencing the exposition of 
any particular system of law to undertake, to a greater or less 
extent, philosophical discussion of the nature of laws in general, 
and definition of the most general notions of jmisprudence. 
We purposely refrain from any such undertaking. The philo- 
sophical analysis and definition of law belongs, in our judgment, 
neither to the historical nor to the dogmatic science of law, but 
to the theoretical part of politics. A philosopher who is duly 
willing to learn from lawyers the things of their own art is full 
as likely to handle the topic with good effect as a lawyer, even 
if that lawyer is acquainted with philosophy, and has used all 
due diligence in consulting philosophers. The matter of legal 
science is not an ideal result of ethical or political analysis ; it 
is the actual result of facts of human nature and history. 
Common knowledge assures us that in every tolerably settled 
community there are rules by which men are expected to order 
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their conduct. Some of those rules are not expressed in auy 
authentic form, nor declared with authority by any person or 
body distinct from the community at large, nor enforced by auy 
power constituted for that purpose. Others are declared by 
some person or body having permanently, or for the time 
being, public authority for that purpose, and, when so declared, 
are conceived as binding the members of the community in 
a special manner. In civilized states there are officers charged 
with the duty and furnished with the means of enforcing them. 
Of the former kind are the common rules of morals and 
manners, in so far as they do not coincide with rules of law. 
We shall find that in England, as elsewhere, and in times 
which must be called recent as compared with the known 
history of ancient civilization, many things were left to the 
rule of social custom, if not to private caprice or uncontrolled 
private force, which are now, as a matter of course, regulated 
by legislation, and controlled by courts of justice. By gradual 
steps, as singularly alike in the main in different lands and 
periods, at the corresponding stages of advance, as they have 
differed in detail, public authority has drawn to itself more and 
more causes and matters out of the domain of mere usage and 
morals ; and, where several forms of public authority have been 
in competition (as notably, in the history of Christendom, the 
Church has striven with secular princes and rulers to enlarge 
her jurisdiction at their expense), we find that some one form 
has generally prevailed, and reigns without serious rivalry. 
Thus, in every civilized Commonwealth we expect to find courts 
of justice open to common resort, where judges and magistrates 
appointed in a regular course by the supreme governors of the 
Commonwealth, or, at least, with their allowance and authority, 
declare and administer those rules of which the State professes 
to compel the observance. Moreover, we expect to find regularly 
appointed means of putting in force the judgments and orders 
of the courts, and of overcoming resistance to them, at need, 
by the use of all or any part of the physical power at the 
disposal of the State. Lastly, we expect to find not only that 
the citizen may use the means of redress provided and allowed 
by public justice, but that he may not use others. Save in 
cases partioularly excepted, the man 'who takes the law into 
his own hands puts himself in the wrong, and offends the 
community. “The law is open, and there are deputies; let 
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them implead one another.” Such are for the citizen^ the 
lawyer, and the historian, the practical elements of law. When 
a man is acquainted with the rules which the judges of the 
land will apply to any subject of dispute between citizens, or to 
any act complained of as an offence against the common weal, and 
IS further acquainted with the manner in which the decision of 
the competent court can be enforced, he must be said to know 
the law to that extent. He may or may not have opinions 
upon the metaphysical analj-sis of laws or legal duty in general, 
or the place of the topic in hand in a scientific arrangement of 
legal ideas. Law, such as we know it in the conduct of life, is 
matter of fact ; not a thing which can be seen or handled, but 
a thing perceived in many ways of practical experience. 
Commonly there is no difficulty in recognizing it by its 
accustomed signs and works. In the exceptional cases where 
difficulties are found, it is not known that metaphysical 
definition has ever been of much avail. 

It may be well to guard ourselves on one or two points. 
We have said that law may be taken for every purpose, save 
that of strictly philosophical inquiry, to be the sum of the rules 
administered by courts of justice. We have not said that it 
must be, or that it always is, a sum of uniform and consistent 
rules (as uniform and consistent, that is, as human fallibility 
and the inherent difficulties of human affairs permit) ad- 
ministered under one and the same system. This would, 
perhaps, be the statement of an ideal which the modern 
histojy of law tends to realize rather than of a result yet fully 
accomplished in any nation. Certainly it would not be correct 
as regards the state of English legal institutions, not only in 
modern but m quite recent times. Different and more or less 
conflicting systems of law, different and more or less competing 
systems of jurisdiction, in one and the same region, axe 
compatible with a high state of civilization, with a strong 
government, and with an administration of justice well enough 
liked and sufficiently understood by those who are concerned. 

Another point on which confusion is natural and may be 
dangerous is the relation of law to morality. Legal rules are 
not merely that part of the moral rules existing in a given 
society which the State thinks proper to enforce. It is easily 
recognized that there are, and must be, rules of morality 
beyoud the commandments of law ; no less is it true, though 

F. u. I. o 
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less commonly recognized, that there aro and must bo rules of 
law beyond or outside the direct precepts of morality. There 
are many things for which it is needful or highly conveniout to 
have a fixed rule, and comparatively or even wholly indifibrent 
what that rule shall be. When, indeed, the rule is fixed by 
custom or law, then morality approves and enjoins obedience to 
it. But the rule itself is not a moral rule. In England men 
drive on the left-hand side of the road, in the United States 
and nearly all parts of the Continent of Europe on the right. 
Moraliry has nothing to say to this, except that those who use 
the roads ought to know and observe the rule, whatever it be, 
prescribed by the law of the country. Many cases, again, occur, 
where the legal rule does not profess to fulfil anything like 
perfect justice, but where certainty is of more importance than 
perfection, and an imperfect rule is therefore useful and 
acceptable. Nay, more, there are cases where the law, for 
reasons of general policy, not only makes persons chargeable 
without proof of moral blame, but will not admit proof to the 
contrary. Thus, hy the law of England, the possessor of a 
dangerous animal is liable for any mischief it may do, not- 
withstanding that he may have used the utmost caution for 
its safe keeping. Thus, in our modem law, a master has to 
answer for the acts and defaults of a servant occupied about his 
business, however careful he may have been in. choosing and 
instructing the servant. Thus, again, there are oases where an 
obviously wrongful act has brought loss upon innocent persons, 
and no redress can be obtained from the primary wrong^-doer. 
In such cases it has to be decided which of those innocent 
persons shall bear the loss. A typical example is the sale of 
stolen goods to one who buys them in good faith. The 
fraudulent seller is commonly out of reach, or, if within reach, 
of no means to make restitution. Either the trae owner must 
lose his goods, or the pxirchaser must lose his money, This 
question, simple enough as to the facts, is on the very 
border-line of legal policy. Some systems of law favour the 
fii-st owner, some the purchaser, and in our English law itself 
the result may be one way or the other, according to conditions 
quite independent of the actual honesty or prudence of the 
parties. In the dealings of modern commerce, questions which 
are reducible to the same principle arise m various ways which 
may be complicated to an indefinite extent. Evidently there 
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mutst be some law for such cases ; yot no law can be made 
which will not seem unjust to the loser. Oompensation at the 
public expense would, perhaps, be absolutely just, and it might 
be piacticable in a world of absolutely truthful and prudent 
people. But in such a world frauds would not be committed 
on individuals any more than on the State. 

Another point worth mention is that the notion of law does 
not include of necessity the existence of a distinct profession of 
lawyers, whether as judges or as advocates. There can not well 
be a science of law without such a profession ; but justice can 
be administered according to settled rules by persons taken 
from the general body of citizens for the occasion, or in a small 
community even by the whole body of qualified citizens ; and 
under the most advanced legal systems a man may generally 
conduct his own cause in person, if so minded. In Athens, at 
the time of Pericles, and even of Demosthenes, there was a 
great deal of law, but no class of persons answering to our 
judges or counsellors. The Attic orator was not a lawyer in 
the modern sense. Again, the Icelandic sagas -exhibit a state 
of society provided with law quite definite as far as it goes, 
and oven minutely technical on some points, and yet without 
any professed lawyers. The law is administered by general 
assemblies of freemen, though the court which is to try a 
particular cause is selected by elaborate rules. There are 
old men who have the reputation of being learned in the 
law ; sometimes the opinion of such a man is accepted as con- 
clusive ; but they hold no defined office or official qualification. 
In England, as we shall see hereafter, there was no definite 
legal profession till more than a century after the Norman 
Conquest. In short, the presence of law is marked by the 
administration of justice in some regular course of time, place, 
and manner, and on the footing of some recognized general 
principles. These conditions appear to be sufficient, as they 
are necessary. But if we suppose an Eastern despot to sit in 
the gate and deal with every case according to the impression 
of the moment, recognizing no rule at all, we may say that he 
is doing some sort of justice, but we can not say that he is 
doing judgment according to law. Probably no prince or 
ruler in histoncal times ever really took upon himself to do 
right according to his mere will and pleasure. There are 
always points of accepted faith which even the strongest of 

o2 
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despots dares not offend, points of custom which he dares not 
disregard. 

At the same time the conBcions separation of law from 
morals and religion has been a gradual process, and it has 
largely gone hand in hand with the marking off of special con- 
ditions of men to attend to religious and to legal affairs, and 
the development, through their special studies, of jurispru- 
dence and theology as distinct sciences. If there be any 
primitive theory of the nature of law, it seems to be that 
laws are the utterance of some divine or heroic person who 
reveals, or declares as revealed to him, that which is absolutely 
right. The desire to refer institutions to a deified or canon- 
ized legislator is shown in England, as late as the fourteenth 
century, hy the attribution to King Alfred of everything sup- 
posed to he specially national and excellent. In the extant 
Brahmanioal rocensiona of early Hindu law this dosire is 
satisfied with deliberate and excessive mi^jnteness. Wherever 
and whenever such notions prevail, the distinction between 
legal and moral duty can at best be imperJsctly realized. 
During the age of which we are to speak in this boofc^^rand 
attempt was being made to reduce morality to legal foTjis. 
In the system of the medieval Church the whole of ‘ext^u^nal’ 
moral duty is included in the law of God and of Hof^, -church. 
Morality becomes a thing of arguments and judgments, of posi- 
tive rules and exceptions, and even of legislative declaration by 
the authority supreme on earth in Letters of faith and morals. 
Many things on which Protestants arc accustomed to spend 
their astonishment and indignation are merely the necessary 
consequences of this theory. We shall often have to observe 
that the wide and flexible jurisdiction of the spiritual power 
was of great service in the middle ages, both in supplementing 
the justice of secular courts, and in stimulating them by its 
formidable competition to improve their doctrine and practice ; 
but a discussion of the Church’s penitential system will not be 
expected of us. 

We have spoken but briefly of the law which prevailed in 
England before the coming of the Normans, and therefore we 
ought perhaps to say here that in our opinion it was in the 
main pure Germanic law. Question baa been made at various 
times as to how much of ancient British custom survived the 
conquest of Britain by successive invaders, and became in- 
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corporaled in Eagliah law. We are unable to assign any 
definite share to this Celtic element. The supposed pi oofs of 
its existence have, so far as we are aware, no surer foundation 
than coincidence. Now the mere coincidence of particulars in 
early bodies of law proves nothing beyond the resemblance of 
all institutions in certain stages. There are, again, many 
points of real organic connexion between Celtic and English law 
even if there has been no borrowing from the Welshman on the 
Englishman’s part. If there be a true affinity, it may well go 
back to a common stock of Aryan tradition antecedent to the 
distinction of race and tongue between Qerman and Celt. And 
if in a given case we find that an institution or custom which 
is both Welsh and English is at the same time Scandinavian, 
Greek, Boman, Slavonic or Hindu, we may be reasonably 
assured that there is nothing more specific in the matter. Or, 
if there be a true case of survival, it may go back to an origin 
as little Celtic or oven Aryan as it is Germanic. Some local 
usages, it is quite possible, may be relics of a prehistoric society 
and of an antiquity now immeasurable, saved by their obscurity 
through the days of Celt, Saxon and Norman alike. There is 
no better protection against the stronger handj bracken and 
lichens are untouched by the storm that uproots oak and beech. 
But this is of no avail to the Celtic enthusiast, or rather of 
worse than none Those who claim a Celtic origin for English 
laws ought to do one of two things : prove by distinct historical 
evidence that particular Celtic institutions were adopted by the 
English invaders, or point out similar features in Welsh and 
English law which can not be matched either in the laws of 
continental Germany or in those of other Aryan nations. 
Neither of these things, to the best of our knowledge, has ever 
been effectually done. Indeed the test last named would be 
hardly a safe one. The earliest documents of Welsh law known 
to exist are in their present form so much later than the bulk 
of our Anglo-Saxon documents that, if a case of specific 
borrowing could be made out on the face of them, we should 
need further assurance that the borrowing was not the other 
way. The favourite method of partisans in this kind is, as has 
been said, to enumerate coincidences. And by that method our 
English medieval law could with little ado be proved to be 
Greek, Slavonic, Semitic, or, for aught one knows, Chinese. 
We can not say that no element derived from the Celtic 



XXX 


Introduction. 


mhaHlants of Britain exieta in it, for there is no means of 
proving so general a negative. But there seems to be no proof 
nor evidence of the existence of that element in any such 
appreciable measure as would oblige us to tate account of it 
in such a work as the present. Again, there is the possibility 
that Celtic details, assimilated in Qaul by French law during 
its growth, passed into England at the Norman Conquest. 
But it is not for us to discuss this possibility. On the other 
hand, no one can doubt that the English law stated and 
defined in the series of dooms which stretches from .^thelbirht 
to Cnub finds nearer kinsfolk in the law that prevailed in 
Saxony and Norway and on the Lombard plain than those that 
it finds among the Welsh or Irish. 

Coming to the solid ground of known history, we find that 
our laws have been farmed in the main &om a stock of 
Teutonic customs, with some additions of matter, and con- 
siderable additions or modifications of form received directly or 
indirectly from the Homan system. Both the Germanic and 
the Romanic elements have been constituted or reinforced at 
different times and from different sources, and we havo thus a 
large range of possibilities to which, in the absence of direct 
proof, we must attend carefully in every case before committing 
ourselves to a decision. 

Taking first the Germanic material of our laws, we begin 
with the customs and institutions brought in by the English 
conquest of Britain, or rather by the series of conquests which 
led to the formation of the English kingdom. This is the 
prime stock ; but it by no means accounts for the whole of the 
Germanic elements. A distinct Scandinavian strain came in 
with the Danish invasions and was secured by the short period 
of Danish sovereignty. A third of England, a populous and 
wealthy third, became known as the Danelaw. To some extent, 
but probably to no great extent, the Norman law and practice 
of William the Conqueror may have included similar matter. 
The main importance of the Norman contribution, however, was 
in other kinds. Much Anglo-Norman law is Germanic without 
being either Anglo-Saxon or Norse. Indeed of recent years it 
Jias become the fashion upon the Continent to speak of Anglo- 
Norman law as a daughter of Frankish law. The Frankish 
monarchy, the nearest approach to a civilized power that existed 
in Western Europe since the barbarian invasions, was in many 
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things a pattern for its neighbours and for the states and 
principalities that rose out of its mins. That we received from 
the Normans a contribution of Frankish ideas and customs is 
indubitable. It -wosj indeed, hardly foreign to us, being of 
kindred stock, and still not widely removed from the common 
root of Germanic tradition. We mast not omit, however, to 
count it as a distinct variation. Neither must we forget that 
English princes had already been following in some measure the 
same models that the Dukes of the Normans copied. From 
the time of Charles the Great onward, the rulers of both Mercia 
and Wessex were in intimate relations with the Frankish 
kings. 

Now each of .these Germanic strains, the purely Anglo- 
Saxon, the Scandinavian, the Frankish, has had its champions. 
To decide between them is often a difficult, and sometimes in 
our opinion an impossible task. A mere ‘ method of agreement’ 
is, as already said, full of dangers, and such is the imperfection 
of our record that we can seldom use a ‘method of differences’ 
in any convincing fashion. Even for the sake of these somewhat 
remote and obscure problems, the first thing needful seems to 
bo that we should have a fairly full statement of the English 
law of the Angevin time. Before we speculate about hypo- 
thetical causes, we ought to know as accurately as possible the 
effect that has to be accounted for. The speculation we must 
leave for the more part to those who can devote their time to a 
close study of Anglo-Saxon, Scandinavian and Frankish law. 
The English law of the Angevin age is for the present our 
principal theme, though we have sometimes glanced at earlier 
and at later times also. 

As to the Roman, or more properly Romanic, element in our 
English law, this also is a matter which requires careful distinc- 
tion. It has been maintained at various times, and sometimes 
with great ingenuity, that Roman institutions persisted after 
Britain was abandoned by the Roman power, and survived the 
Teutonic invasions in such force as to contribute in material 
quantity to the formation of our laws. But there is no real 
evidence of this. Whether the invaders may not have learnt 
something in the arts of peace and war from those whom they 
were conquering, something of strategy, architecture, agri- 
culture, is not here the question. We speak of law, and within 
the sphere of law evervthing that is Roman or Romanized can 
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bo accounted for by later importation. Wa know that the 
language and the religion of BiOme were effaced. Romaiv 
Christianity had to make a fresh conquest of the English 
kingdom almost as if the British Church had never existed. 
The remnant of that Church stood aloof, and it would seem 
that Augustine did not think it entitled to much conciliation, 
cither by its merits or by its importance^ It is difficult to 
believe that civil institutions remained continuous in a country 
where the discontinuity of ecclesiastical affairs is so pointedly 
marked, and in an age when the Church was far more stable 
and compact than any civil institution whatever. And, in point 
of fact, there is no trace of the laws and jurisprudence of 
imperial Borne, as distinct from the precepts and traditions of 
the Roman Church, in the earliest Anglo-Saxon documents. 
Whatever is Roman in them is ecclesiastical. The danger of 
arguing in these matters from a mere enumeration of coin- 
cidences has already been pointed out with reference to the 
attempt, in our opinion a substantially similar one, to attribute 
English law to a Celtic origin. This inroad of the Roman 
ecclesiastical tradition, in other words, of the system which in 
course of time was organized as the Canon Law, was the first 
and by no means the least important of the Roman invasions, if 
wc may so call them, of om' Germanic polity. We need not 
doubt the statement that English princes began to collect their 
customary laws in writing after the Roman example made 
known to them by Augustine and his suocessorsl 

Somewhat later the intercourse of English princes with the 
Frankish court brought in a fresh accession of continental 
learning and continental forms, in the hands of clerks indeed, 
but applicable to secular affairs. In this way the Roman 
materials assimilated or imitated by the Franks easily found 
their way into England at a second remove. Many, perhaps 
most, of the facts that have been alleged to show the per- 

^ The story that Aagastine offended the Welsh bishops by not rising to 
receive them may be acoepted as symholioally if not literally trae, 

^ Aoeording to Bede (ii. 6} Jilthelbirht of Cent set dooms in writing ‘iuxta 
exempla Bomanoram.’ It is of coarse quite possible that a few of i^e more 
learned among the clergy may at times have stndied some hooks of Boman 
Iiaw. St Aldhelm (oh. 709) speaks as if be had done so in o letter 
printed by Wharton, Anglia Sacra, vol. Ji. p, 6, and by Jafld, Monnmenta 
Moguntina, 88. On this see Savigny, aesohiehte des rdmisohen Beohts, o. 6, 
§ llio. 
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sistence of Eopian instiliutions in Britain are really of this kind. 
Such are for example the forms and phrases of the Latin 
charters or land-books that we find in the Godew Diplomaticus. 
A difficult question indeed is raised by these continental 
materials on their own ground, namely, what proportion of 
Germanic and Franco-Gallic usages is of Eoman origin, and 
how far those paits that are Eoman are to he ascribed to a 
continuous life of Boman institutions and habits in the outlying 
prorinoes of the empire, more especially in Gaul. Merovingian 
Gaul has been, and for a long time to come is likely to be, the 
battle-field of scholars, some of whom can see little that is 
Roman, some little that is Germanic. Interesting as these 
problems are, they do not fall within our present scope. 

A further importation of more sudden and masterful fashion 
came with the Norman Conquest. Not only had the Normans 
learnt a Romance tongue, but the dukes of Normandy had 
adopted the official machinery of Frankish or French govern- 
ment, including of course whatever Eoman elements had been 
taken up by the Franks. Hers, again, a remoter field of inquiry 
lies open, on which we do not adventure ourselves. It is enough 
to say, at present, that institutions which have now-a-days 
the most homely and English appearance may nevertheless 
bo ultimately connected, through the customs of Normandy, 
with the system of government elaborated in the latter centuries 
of the Eoman Empire. The fact that this kind of Eomamo 
influence operated chiefly in matters of procedure does not 
make it the less important, for procedure is the life of ancient 
law. But this, it need hardly be remarked, is a very different 
matter from a continuous persistence of unadulterated Eoman 
elements. It may be possible to trace a chain of slender but 
unbroken links from the court of our William or Henry to that 
of Diocletian or Constantine. Such a chain, however, is by no 
means strengthened by the fact that Papinion was once at 
York, as it would in no way be weakened if that fact could be 
discredited. 

Soon after the Norman Conquest a new and a different wave 
of Roman influence began to flow. The first ripple of it reached 
our shore when Lanfranc the lawyer of Pavia became the 
Conqueror’s trusted adviser. In the middle of the next century 
it was streaming outwards from Bologna in full flood. Hitherto 
we have been speaking of a survival of Eoman law in institutions 
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and habits and customs ; what wc have now boforu ua ia of 
another kind^ a scholarly revival of the classical Homan law 
that is to he found in Justinian’s books. Of this we have 
spoken at some length in various parts of our work. For about 
a century — let us say between 1150 and 1250 — this tide was 
shaping and modifying our English law ; and we have tried to 
keep before the eyes of our readers the question — to our mind 
one of the central questions of English history — why the 
rapid and, to a first glance, overwhelming flow of Romanic 
learning was followed in this country by an equally rapid 
ebb. 

At a later time yet other Roman elements began to make 
their way into our system through the equity administered by 
the chancellor. But of these we shall not speak in this book, 
for we shall not here bring down the story of our laT^ beyond 
the time when Edward I. began his memorable reforms. Our 
reason for stopping at that moment we can give in a few words. 
So continuous has been our English legal life during the last 
six centuries, that the law of the later middle ages has. never 
been forgotten among us. It has never passed utterly outside 
the cognizance of our courts and our practising lawyers. Wo 
have never had to disinter and reconstruct it in that laborious 
and tentative manner in which German historians of the present 
day have disinten-ed and reconstructed the law of medieval 
Germany. It has never been obliterated by a wholesale ‘re- 
ception’ of Roman law. Blaokstone, in order that he might 
expound the working law of his own day in an intolligible 
fashion, was forced at every turn to take back his readei-s to 
the middle ages, and even now, after all our reforms, our courts 
are still from time to time compelled to construe statutes of 
Edward I.’s day, and, were Parliament to repeal some of those 
statutes and provide no substitute, the whole edifice of our land 
law would fall down with a crash. Therefore a tradition, which 
is in the rntfin a sound and truthful tradition, has been main- 
tained about so much of English legal history as lies on this 
side of the reign of Edward 1. We may ^d it in Blaokstone ; 
we may find it in Reeves ; we may find many portions of it in 
various practical text-hooks. We ai-e beginning to discover that 
it is not all true ; at many points it has of late been corrected. 
Its besetting sin is that of antedating the emergence of modern 
ideas. That is a fault into which every professional tradition is 
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wont to fall. But in the main it is truthful. To this must he 
added that as regards the materials for this part of our history 
we stand very much where Blackstone stood. This we write to 
our shame. The first and indispensable preliminary to a better 
legal history than we have of the later middle ages is a new, a 
complete, a tolerable edition of the Year Books. They should 
be our glory, for no other country has anything like them ; they 
are our disgrace, for no other country would have so neglected 
them. 

On the other hand, as regards the materials which come 
firom a slightly earlier time, we do not stand nearly where 
Blackstone stood. The twelfth and thirteenth centuries have 
been fortunate in our own age. Very many and some of the 
best and moat authentic of the texts on which we have relied in 
the following pages were absolutely unknown to Blackstone and 
to Reeves. To the antiquaries of the seventeenth century high 
praise is due ; even the eighteenth produced, as it were out of 
due time, one master of records, the diligent Madox; hut at 
least half of the materials that we have used as sources of 
first-hand knowledge have been published for the first time 
since 3800, by the Record Commissioners, or in the Rolls Series, 
or by some learned society, the Camden or the Surtees, the 
Pipe Roll or the Selden. Even while our pages have been in 
the press Dr Liebermann has been restoring to us the law-books 
of the twelfth century. Again, in many particular fields of old 
English law — ^villeinage, for example, and trial by jury and 
many another — so much excellent and very new work has been 
done by men who are still living, by Germans, Erenchmen, 
Russians as well as Englishmen and Americans, and so much of 
it lies scattered in monographs and journals — we should be 
ungrateful indeed did we not name the Harvard Law Review — 
that the time seemed to have come when an endeavour to 
restate the law of the Angevin ago might prosper, and at any 
rate ought to be made. 

One of our hopes has been that we might take some part in 
the work of bringing the English law of the thirteenth century 
into line with the French and German law of the same age. 
That is the time when French law is becoming clear in Les Olim, 
in Beaumanoir’s lucid pages, in the so-called Establishments of 
St Louis, in the Norman custumal and in many other books. 
It is also the classical age of German law, the age of the 
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Sachsenspiegel. We have been, trying to do for English law 
what has within late years been done for French and German 
law by a host of scholars. We have often had before our minds 
the question why it is that systems which in the thirteenth 
century were so near of kin had such different fates before them. 
The answer to that question is assuredly not to be given by any 
hasty talk about national character. The first step towards 
an answer must be a careful statement of each system by 
itself. We must know in isolation the things that are to be 
compared before we compare them. A small share in this 
preliminaty labour we have tried to take. Englishmen should 
abandon their traditional belief that firom all time the con- 
tinental nations have been ruled by ' the civil law,’ they should 
learn how slowly the renovated Roman doctrine worked its 
way into the jurisprudence of the parliament of Paris, how 
long deferred was 'the practical reception’ of Roman law in 
Germany, how exceedingly like our common law once was to i. 
French covininie. This will give them an intenser interest in 
their own history. What is more, in the works of French and 
German medievalists they will now-a-days find many an invalu- 
able hint for the solution of specifically English problems. 

We have left to Constitutional History the field that she 
has appropriated. An exact delimitation of the province of law 
that should he called constitutional must always be difficult, 
except perhaps in such modem states as have written constitu- 
tions. If we turn to the middle ages we shall find the task 
impossible, and we see as a matter of fact that the historians of 
our constitution are always enlarging their boundaries. Though 
primarily interested in such parts of the law as are indubitably 
constitutional, they are always discovering that in order to 
explain these they are compelled to explain other parts also. 
They can not write about the growth of parliament without 
writing about the law of land tenure; ‘the liberty of the 
subject’ can only ha manifested in a discourse on civil and 
crimioal procedure. It may be enough therefore if, without 
any attempt to establish a scientific frontier, we protest that wo 
have kept clear of the territory over which they exercise an 
eftective dominion. Our reason for so doing is pl fi-irt 
have no wish to say over agaia what the Bishop of Oxford has 
admirably said, no hope of being able to say with any truth 
what he has left xmsaid. Besides, for a long time past, ever 
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fcince the days of Selden and Prynne, many Englishmen have 
heen keenly interested in the history of parliament and of 
taxation and of all that directly concerns the government of 
the realm. If we could persuade a few of thorn to take a similar 
interest in the history of ownership, possession, contract, 
agency, trust, legal proof and so forth, and if we could bring 
the history of these, or of some of these, matters within a 
measurable distance of that degree of accuracy and completion 
which constitutional history has attained in the hands of Dr 
Stubbs, we should have achieved an unlooked-for success. At 
the same time, we shall now and again discuss some problems 
with which he and his predecessors have busied themselves, 
for we think that those who have endeavoured to explore the 
piivate law of the middle ages may occasionally see even in 
political events some clue which escapes eyes that are trained 
to look only or chiefly at public affairs. 

The constitutional is not the only department of medieval 
law that we have left on one side. We have said very little 
of purely ecclesiastical matters Here again we have been 
compelled to draw but a rude boundary. It seemed to us 
that a history of English law wbioh said nothing of marriage, 
last wills, the fate of an intestate’s goods, the punishment of 
criminous clerks, or which merely said that all these affairs 
were governed hy the law and courts of the church, would be 
an exceedingly fragmentary book. On the other hand, we have 
not folt called upon to speak of the legal constitution of the 
ecclesiastical hierarchy, the election and consecration of bishops, 
the ordination of clerks, the power of provincial councils and so 
forth, and we have but now and then alluded to the penitential 
system. What is still the sphere of ecclesiastical law we have 
avoided ; into what was once its sphere we could not but make 
incursions. 

At other points, ageiu, our course has been shaped by a 
desire to avoid what we should regard as vain repetition. When 
the ground that we traverse has lately been occupied hy a 
Holmes, Thayer, Ames or Bigelow, hy a Brunner, Liebermann 
or Vinogradoff, we pass over it rapidly; we should have dwelt 
much longer in the domain of criminal law if Sir James 
Stephen had not recently laboured in it. And then we have at 
times devoted several pages to the elucidation of some question, 
perhaps intrinsically of small importance, which seemed to us 
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difficult and unexplored and worthy of patiout discusaion, for 
auch is the interdependence of all legal rules that the solution 
of some -vital problem may occasionally be found in what looks 
at first sight hke a technical trifle. 

We have thought less of symmetry than of the advancement 
of knowledge. The time for an artistically balanced picture of 
English medieval law will come ; it has not come yet. 
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CHAPTER I. 

THE DARK AGE IN LEGAL HISTORY. 

Such ia the unity of all Watory that any one who endeavours Tlio dim- 
to tell a piece of it must feel that his first sentence tears a 
seamless web. The oldest utterance of English law that has 
come down to us has Greek words in it : words such as bishop, 
pieat and deacon^. If wo would seamh out the origins of 
Roman law, we must study Babylon: this at least was the 
opinion of the great Romanist of our own day’. A statute of 
limitations must be set ; hut it must be arbitrary. The web must 
bo rent; but, as we rend it, we may watch the whence and 
whither of a few of the severed and ravelling threads which 
have been making a pattern too large for any man's eye. 

To speak more modestly, we may, before we settle to our Proposed 
task, look round for a moment at the world in which 
English legal history has its beginnings. We may recall to 
memory a few main facts and dates which, though they are 
easily aseertamed, arc not often put together in one English 
book, and we may perchance arrange them in a useful order if 
we make mile-stones of the centuries". 

1 iEthelb. 1. 

’ Ihering, VorgeBoMohte der Indoeuiopaer; see espeoially tlie editor’s 
piefaoe. 

> The foUoiring summai^ has been oompiled by the aid of Karlowa, Bd- 
mische Beahtegesohiobte, 1886 — ^Eidger, Geschiohte der Queilen des rdmisohen 
Beohts, 1SS8 — Oonrat, Gesohiehte der Qoellen des rdmisoben Beohts im friiheren 
Mittelalter, 1889 — ^Maassen, Gesohiohte der Queilen dee ounonisohen Reehta, 

1870 — TiHni-ng, Gesohichte des deuisohen Xiiahenreohte, 1878 — Sohm, Eiiohen- 
redht, 1892 — ^Hinsohins, System dee katholisohen Eirchenieohis, 1869 R — ^A. 

Tardif, Histoire des souroee du droit oanonique, 1867— Bmnner, Deuteche 
.Beohtsgeschicihte, 1887— SahrCdei, Lehrbuoh der dentacihen Rechtsgeschiohie, 
ed. 3, 1894 — Bsmein, Gonrs d’histoire dn droit franqaie, ed. 2, 1896— Viollet, 

Histoire du droit oivil trauqais, 1893. 


P. U. 1. 


1 



2 


Th& dark age in legal history. [bk. i. 


The 

claeslrul 
ngc of 
Bcimon 
lew. 


The he- 
ginulngs of 


By the year 200 Eoman jurisprudence had reached its 
zenith. Papinian -was slain in 212^, Ulpian in 228“, TJlpian’s 
pupil Modeatinus may he accounted the last of the groat 
lawyers”. All too soon they became classical ; their successors 
were looking backwards, not forwards. Of the work that had 
been done it were folly here to speak, but the law of a little 
town had become ecumenical law, law aUke for cultured Greece 
and for wild Britain. And yet, though it had assimilated new 
matter and new ideas, it had always preserved its tough identity. 
In the yeai' 200 six centuries and a half of definite legal history, 
if we measure only from the Twelve Tables, were consciously 
summed up in the living and growing body of the law. 
Dangers lay ahead. We notice one in a humble quarter. 
fcStati- GertaLu religious societies, congregations (ecclesiae) of non-con- 
ca. imv. formists, have been developing law, internal law, with ominous 
rapidity. We have called it law, and law it was going to be, 
but as yet it was, if the phrase be tolerable, unlawful law, for 
these societies had an illegal, a criminal purpose. Spasmodically 
the imperial law was enforced against them ; at other times the 
utmost that they could hope for from the state was that in the 
guise of ‘benefit and burial societies’ they would obtain some 
protection for their communal property^ But internally they 
were developing what was to be a system of constitutional and 
governmental law, which would endow the overseer (ejnscopus) 
of every congregation with manifold powers. Also they were 
developing a system of punitive law, for the offender might be 
excluded from all participation in religious rites, if not from 
worldly intercourse with the faithful’. Moreover, these various 
communities were becoming united by bonds that were too close 
to be federal. In particular, that one of them which had its 
seat in the capital city of the empire was wiimifig a preeminence 
for itself and its overseer*. Long indeed would it be before 


r Kriiger, op. oit. 198 ; Karlowa, op. oit. i. 786. 

3 Kiiiger, op. cU. 915; Earlowa, op. cit. i. 741. 

> ErUgei, op. eit. 226; Karlowa, op. ott. i. 752. 

* liduing, op. cit. i. 195 fl. ; Solun, op. oit. 76. Loning aaseita that in the 
iatervala between the outharata of peraecation the Chriatian comiannitiea were 
legally leoognized aa collegia iemtiorum, capable of holding property, gohm 
deniea thia. 

’ Excommunioation gradually BaeuiaeB ita boycotting traita. The clergy 
were prohibited, while as yet the laity were not, from holding oonveree with the 
dflondet. LBning, op. oit. i. 264; Hinaohiua, op. oit. iv. 704, 

* Sohm, op. cit. 3789.; LSning, op. cit. i. 4239. 
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this overseer of a non-conformist congregation would, in the 
person of his successor, place his heel upon the neck of the 
prostrate Augustus by virtue of God-made law. This was not 
to be foreseen , but already a merely human jurisprudence was 
losing its interest. The intellectual force which some years 
earlier might have taken a side in the debate between Sabinians 
and Proculians now invented or refuted a christological heresy. 

Ulpian’s priesthood^ was not priestly enough*. 

The decline was rapid. Long before the year 300 juris- Cent. hi. 
prudence, the one science of the Romans, was stricken witliEomiin 
sterility’ ; it was sharing the fate of art^ Its eyes were turned 
backwards to the departed groat. The constitutions of the 
emperors now appeared as the only active source of law. They 
were a disordered mass, to be collected rather than digested. 
Collections of them wore being unofficially made: the Codem 
Qregorianus, the Godem Hermogenmnus. These have perished ; 
they were made, some say, in the Orient'. The shifting east- 
ward of the imperial centre and the tendency of the world to 
fall into two halves were not for the good of the West. Under 
one title and another, as coloni, laeti, gentiles, large bodies of 
untamed Germans were taking up their abode within the limit 
of the empire*. The Roman armies were becoming barbarous 
hosts. Constantine owed his crown to an Alamannian king^. 

It is on a changed world that we look in the yeai- 400. Cent. iv. 
After one last flare of persecution (303), Christianity became a state. 
lawful religion (313). In a few years it, or rather one species of 
it, had become the only lawful religion. The ‘confessor’ of 
yesterday was the persecutor of to-day. Heathenry, it is trae, 
died hard in the West ; but already about 350 a pagan sacrifice 
was by the letter of the law a capital crime*. Before the end of 

1 Big. 1. 1. 1, 

* 4'he moot question (ErQgsr, op. oii. 203 ; Karlod's, op. eit. i, 739) whether 
the Tertulliaa who is the apologist of Ohnstian sectanes is the TeituUian iiom 
whose works a few evtraots appear in the Digest may serve as a maemonio link 
between two ages. 

^ Kruger, op. eit. 2G0 ; Earlowa, op. cit. i. 932. 

i Qregoiovins, History of Borne (transl. Hamilton), i, 85. 

° Kruger, op. mt. 377 A ; Karlovva, op. dt. i. 941 S. It is thought that the 
original edition of tlie Gregorianue was made about a d. 296, that of the Huimo- 
geuianns between 314 and 324. Bat these dates are unoertam. Bor their 
remains see Corpus Iniis Anteiustmiani. 

* Brunner, op. cit. i. 32-89. f Ibid. 3S. * Ldmug, op. cit. i. 44. 

1—2 
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the oeutury cruel statutes were being made against heretics of 
all sorts and kinds\ No sooner was the new faith lawful, 
than the state was compelled to take part in the multifarious 
quarrels of the Christiana. Hardly had Constantine issued the 
edict of tolerance, than he was summoning the bishops to Arles 
(314), even from remote Britain, that they might, if this were 
possible, make peace in the church of Africa®, Jn the history 
of law, as well as in the history of dogma, the fourth century is 
the century of ecclesiastical councils. Into the debates of the 
spiritual parliaments of the empire® go whatever juristic ability, 
and whatever power of organization are left among m ank ind. 
The new supernatural jurisprudence was finding another mode 
of utterance; the bishop of Home was becoming a legislator, 
perhaps a more important legislator than the emperor*. In 
S80 Theodosius himself commanded that all the peoples which 
owned his sway should follow, not merely the religion that 
Christ had delivered to the world, hut the religion that St Peter 
had delivered to the Eomans®. For a disciplinary jurisdiction 
over clergy and laity the state now left a large room wherein 
the bishops ruled". As arbitrators in purely secular disputes 
they were active; it is even probable that for a short while 
under Constantino one litigant might force his adversary un- 
willingly to seek the episcopal tribunal. It was necessary for 
the state to protest that criminal jurisdiction was still in its 
hands’. Soon the church was demanding, and in the West it 
might successfully demand, independence of the state and even 
a dominance over the state : the church may command 
the state must obey®. If from one point of view we see 
this as a triumph of anarchy, from another it appears os a 

^ Ldning, op eit. i, 97-98, leokons 68 stotntes from 67 j^ears (880-138). 

^ Hefele, ConciliengSBohicdite, L 201. IFox the presenoe of the British 
biahopB, Bee Heddan and 8tabbs, Conncils, i, 7. 

3 Sohm, op. oit. 448; 'Bas oknmeiiiBche SonoU, dieBeiohBByiiode...hedentBt 
ein geiatlioheB Farloment des ICaiBeitninB.’ 

* Sohm, op. oit. 418. If a pieciae date may be fixed in a very gradual 
procees, wa may perhaps see the first ezerolBe of legislative power in the 
decretal (a.i>. 885) of Pope Sirloins. 

3 Cod. Pheod. 16. 1. 2. 

3 Iibning, op. oit. i. 262 0.; BinsohiuB, op. cit. iv. 7880. 

' IiSning, op. oit. i. 293; Earlowa, op, oit. i. 066. This depends on the 
genuineness of Oonstit. Sirmond, 1. 

s Ii6ning, op. cit, i. 306 ; Hinsohins, op. oit. iv. 794, 

* Ldning, op cit. i. 64-91, 
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triumpli of law, of jurisprudence. Theology itself must become 
jurisprudence, albeit jurisprudence of a supernatural sort, in 
order that it may rule the world. 

Among the gigantic events of the fifth century the issue of cent. v. 
a statute-book seems small. Nevertheless, through the turmoil aos1iui^*° 
we see two statute-books, that of Theodosius II, and that of®"^®- 
Euric the West Goth. The Theodosian Code was an official col- 
lection of imperial statutes beginning with those of Constantine I. 

It was issued in 438 with the consent of Valentinian III, who 
was reigning in the West. No perfect copy of it has reached 
ua\ This by itself would tell a sad tale; but we remember 
how rapidly the empire was being torn in shreds. Already 
Britain was abandoned (407). We may doubt whether the 
statute-book of Theodosius over reached our shores until it had 
been edited by Jacques Godefi’oi®. Indeed we may say that the 
fall of a loose stone in Britain brought the crumbling edifice 
to the ground*. Already before this code was published the 
hordes of Alans, Vandals and Sueves had swept across Gaul and 
Spain ; already the Vandals were in Africa. Already Eome hod 
been sacked by the West Goths; they were founding a kingdom 
in southern Gaul and were soon to have a statute-book of their 
own. Gaiseric was not far off, nor Attila. Also let us re- 
member that this Theodosian Code was by no means well 
designed if it was to pei-petuate the memory of Boman civil 
science in that stormy age. It was no ‘code’ in our modern 
sense of that term. It was only a more or less methodic 
coUeotion of modern statutes. Also it contained many things 
that the barbarians had better not have read; bloody laws 
against heretics, for example. 

We turn from it to the first monument of Germanic law Laws of 
that has come down to us. It consists of some fragments 
what must have been a large law-book published by Euric for 
his West Goths, perhaps between 470 and 475‘. Euric was a 
conquering king ; he ruled Spain and a large part of southern 
Gaul ; he had cast off, so it is said, even the pretence of ruling 

' Krtlger, op. cit. 2850.; Sailowa, op. oit. i. 944. 

* The Breviary of Alans is a diffsreat matter. 

* Bury, History of the Later Boman Empire, 142; ‘And thus we may say 
that it was the loss or abandonment of Britain in 407 that led to the further 
loss of Spain and Africa.’ 

< Zeumer, Leges Yisigothorum Antiquioree, 1894; Brunner, op. oit. i. 320; 
Sohrbder, op. oit. 230. 
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in the emperor’s name. Nevertheless, his laws are not nearly 
so harhat’ous as our curiosity might wish them to he. Those 
West Goths who had wandered across Europe wore vencored hy 
Roman civilization. It did them little good. Their later law- 
books, that of Reckessuinth (652-672), that of Erwig (082), 
that of Egica (687-701) are said to be verbose and futile 
imitations of Roman codes. But Euric’s laws are sufficient to 
remind us that the order of date among these Leg&s Barharormn 
is very different from the order of barbarity. Scandinavian 
laws that are not written until the thirteenth century will often 
give us what is more archaic than anything that comes from 
the Gaul of the fifth or the Britain of the seventh. And, on 
the other hand, the mention of Goths in Spain should remind 
us of those ‘wondrous folk-wanderings and of their strange 
influence upon the legal map of Europe. The Saxon of England 
has a close cousin in the Lombard of Italy, and modern critics 
profess that they can see a specially near kinship between 
Spanish and Icelandic lawk 

Cent. VI. in legal history the sixth century is the century of J ustmian. 

But, in the west of Europe this age appears as his, only if we 
Jnatinian. account what was then a remote future. How power- 

less he was to legislate for many of the lands and races whence 
he drew his grandiose titles — Alamannims, Qothious, Frandous 
and the rest — ^we shall see if we inquire w]j»'' 6 fi 0 ''-had been 
publishing laws. The barbarians had been writing do)j/n their 
customs. The barbarian kings had been issuipg la®" )ooka for 
their Roman subjects. Books of ecclesiastical Saw, of' conciliar 
and papal law, were being compiled*. 

The Ltx The discovery of fragments of the laws of Euric the West 
Suhea. Qoth has deprived the Lex Salim of its claim to be the oldest 
- extant statement of Germanic custom. But if not the oldest, 
it is still very old ; also it is rude and primitive*. It comes to 
us from the march between the fifth and the sixth centuries ; 

> richer, XJnterauchttngen zor Erhenfolge, 1891-5; Picker, TJeber ndhere 
Verwandtsehaft zviachen gothiBah-epaniBohein und norwegiBch-islandieelieiu 
Beeht (Mittheilungen dee InaiitatB fur oaieireiohisohe OeachiehtBiorBohung, 
1888, ii. 4S6S.). These atiempta to reconatrueii the genealogy of the yarions 
Germanic systems are very interesting, if bazardons. 

‘ Por a map of Europe at the time of 7uBtinian'B legislation see Hodgkin, 
Italy and her Invaders, vol. iv. p. 1. 

3 Brunner,' op. oit. i. 292 fi. ; Schi’Sder, op. cit. 226 ff. ; Eamein, op. cit. 
102 ff.; Dahn, Die Eonige der Germanen, vii. (2) 60fi.; Hesaels and Eern, Lex 
Salioa, The ten texts, 1880. 
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almost certainly from the victorious reigu of Chlodvvig (4SU- 
511). An attempt to fix its date more closely brings out one of 
its interesting traits. There is nothing distinctively heathen in 
it ; but (and this makes it unique^) there is nothing distinctively 
Christian. If the Sicambrian has already bowed his neck to 
the catholic yoke, he is not yet actively destroying by his laws 
what ho had formerly adored’. On the other hand, his kingdom 
seems to stretch south of the Loire, and he has looked for 
suggestions to the laws of the West Goths. The Lex Salica, 
though written in Latin, is very free from the Roman taint. It 
contains in the so-called Malberg glosses many old Frankish 
words, some of which, owing to mistranscription, are puzzles for 
the philological science of our own day. Like the other Ger- 
manic folk-laws, it consists largely of a tariff of offences and 
atonements ; but a few precious chapters, every word of which 
has been a cause of learned strife, lift the curtain for a moment 
and allow us to watch the Frank as he litigates. Wo see more 
clearly boro than elsewhere the formalism, the sacramental 
symbolism of ancient legal procedure. We have no more in- 
structive document ; and lot us remember that, by virtue of the 
Norman Conquest, the Lea ScUioa is one of the ancestors of 
English law. 

Whether in the days when Justinian was legislating, thcTiiorsa 
Western or Ripuarian Franks had written law may not be 
certain; but it is thought that the main part of the Lex 
Bibuaria is older than 5.96’. Though there are notable vari- 
ations, it is in part a modernized edition of the Salica, showing 
the influence of the clergy and of Roman law. On the other 
hand, there seems little doubt that the core of the Lea Bur- 
qundionum was issued by Ring Gundobod (474-616) in the last 
years of the fifth century*. 

Burgundians and West Goths were scattered among Roman TUo Lex 
provincials. They were East Germans ; they had long been 
Christians, though addicted to the heresy of Arius. They could 

^ However, Inhere are some carious lelios of heathenry in the Lex IfrUionumt 
Brunner, op. oit. i. 842. 

3 Hreg. Turon. ii. 22 (ed. Omoni, p. 60) : ‘Mitis depono oolla, Sioamber; adora 
quod incendiati, inoende qtrod adorasti.’ 

0 Brunner, op. oit. i. 303 ft.; SohrSder, op. oit. 229; Eamein, op. oit. 107. 

Edited by Sohm in M. G-. 

' Brunner, op. cit. i, 382 ft.; Schroder, op. oit. 284; Eeinein, op. oit. 103. 

Edited by v. Salis in M. G. 
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say that they had Eoman authority for their occupation of 
Roman soil. Aquitania Secunda had been made over to the 
West Goths; the Burgundians vanquished by Aotius had boon 
deported to Savoy^ In their seizure of lands from the Roman 
possessores they had followed, though with modifications that 
were profitable to themselves, the Roman system of billeting 
barbarian soldiers®. There were many Romani as well as many 
harbari for whom their kings could legislate. Hence the Leic 
Romana Bwrgundiomm and the Lex Romana Visigothorim. 
The former’ seems to be the law-book that Gundobad promised 
to his Roman subjects ; he died in 516. Rules have been taken 
from the three Roman codices, from the current abridgements of 
imperial constitutions and from the works of Gains and Paulus. 
Little that is good has been said of this hook. Far more 
comprehensive and far more important was the Breviary of 
Tha Lea Alaric or Lex Rorruma Visigotiiorum*. Euric’s son, Alaric II., 
Viaiffo- published it in 606 as a statute-book ; among the Romani of 
tiiofim, realm it was to supplant all older books. It contained large 
excerpts from the Theodosian Codex, a few from the Oregorianvs 
and Hermogmianus, some post-Theodosian constitutions, some 
of the Sententiae of Paulus, one little scrap of Papinian and an 
abridged version of the Institutes of Gaius. The greater part 
of these texts was equipped with a running commentary 
(interpretatio) which attempted to give their upshot in a more 
intelligible form. It is thought now-a-days that this ‘inter- 
pretation ’ and the sorry version of Gaius represent, not Gothic 
barbarism, but degenerate Roman science. A time had come 
when lawyers could no longer understand their own old texts 
and were content with debased abridgements”. 

Import- The West Goths' power was declining. Hardly had Alaric 
BreviaiT. issued his statute-book when he was slain in battle by the 
Pranks. Soon the Visigothio became a Spanish kingdom. 
But it was not in Spain that the Breviarium made its perma- 
nent mark There it was abrogated by Reckessuinth when he 
issued a code for all his subjects of every race". On the other 
hand, it struck deep root in Gaul. It became the principal, if 

1 Brunner, op. oit. i. 60-1. “ Ibid, 64-7. 

I Eriigar, op. oit, 817; Brunner, op. oit. i, S64; Sobi6dev, op. oit. 284. 
Edited by v. Salia in K. O. 

4 ErUger, op. oit. 309; Biauuev, op. cit. i. 838. Edited by Hauel, 1849. 

” Earlovra, op. oit. i. 976. ” See above, p. 6. 
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not the only, repiesentative of Eoman law in the expansive 
realm of the Franks. But even it was too bulky for men’s 
needs. They made epitomes of it and epitomes of epitomes*. 

Then, again, we must rcmcmher that while Tribonian was 
busy upon the Digest, the East Goths were still masters of Tkeo- 
Italy. Wo recall the event of 476; one emperor, Zeno at 
Byzantium, was to be enough. Odovacer had ruled as 
patrician and king. He had been conquered by the East 
Goths. The great Theodoric had reigned for more than 
thirty years (493—526); he had tried to fuse Italians and Goths 
into one nation ; he had issued a considerable body of law, the 
Edictum Theodoriai, for the more part of a criminal kind®. 

Lastly, it must not escape us that about the year 500 there Tte 
was in Rome a monk of Scythian birth who was labouring upon niony 
the foundations of the Got'pus Juris Oanonioi. He called 
himself Dionysius Exiguus. He was an expert chronologist 
and constructed the Dionysian cycle. He was collecting and 
translating the canons of eastern councils; he was collecting 
also some of the letters (decretal letters they will be called) 
that had been issued by the popes from Sirioius onwards (384- 
498)*. This Gollectio IHonysiam made its way in the West. 

Some version of it may have been the book of canons which our 
Archbishop Theodore produced at the Council of Hertford in 
673*. A version of it (Dionysio-Eadriana) was sent by Tope 
Hadrian to Charles the Great in 774*. It helped to spread 
abroad the notion that the popes can declare, even if they can 
not .make, law for the universal church, and thus to contract the 
sphere of secular jurisprudence. 

In 628 Justinian began the work which gives him his fame jnstiman’s 
in legal history ; in 634, though there were novel constitutions 
to come from him, it was finished Valuable as the Code of 
imperial statutes might be, valuable as might be the modernized 
and imperial edition of an excellent but ancient school-book, 

* The epiiomea 'will be fonnd In Hdnel'a edition, Iiex RomaDA Vlsigothorum, 

1849. 

a Brunner, op. oit. i. 305; Karlowo, op. oit. i. 947 ff. Edited by Bluhma in 
M. G. 

* Maaesen, op. oit. i. 422 fl.; Tardif, op. dt. 110. Friuted in Migns, 
Patiologia, vol. 67. 

* Haddan and Stubbs, OounoUa, lii. 119. See, however, the remaiks of 
Mr 0. H. Tumor, B. H. B. lx. 727. 

* Maassen, op. cit. 1. 441, 
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the main work thali be did for the coming ceuturios lies in tho 
Digest. We are told now-a-days that in the Orient tho classical 
jurisprudence had taken a new lease of life, especially in the 
school at Borytus^ We are told that thei’o is something of a 
renaissance, something even of an antiquarian revival visible in 
the pages of the Digest, a desire to go back from vulgar practice 
to classical text, also a desire to display an erudition that is not 
always very deep. Great conqueror, great builder, great theo- 
logian, great law-giver, Justinian would also be a groat master 
of legal science and legal history. The narrow escape of his 
Digest from oblivion seems to tell us that, but for his exertions, 
very little of the ancient treasure of wisdom would have reached 
modern times : and a world without the Digest would not have 
been the world that we know. Let us, however, remember the 
retrospective character of tho book. The ius, the unenaoted 
law, ceased to grow three hundred years ago. In time Justinian 
stands as far from the jurists whose opinions he collects as we 
stand from Ooke or even from Fitzherbert. 
jtiBtinian Laws have need of arms: Justinian knew it well. Much 
aud Italy, fortunes of a war. We recall from tho 

Institutes the boast that Africa has been reclaimed. Little was 
at stake there, for Africa was doomed to the Saracens; nor 
could transient success in Spain secure a western home for the 
law books of Byzantium". All was at stake in Italy. The 
struggle with the Bast Goths was raging ; Borne was captured 
aud recaptured. At length the emperor was viotoiious (552), 
the Goths were exterminated or expelled ; we hear of them no 
more. Justinian could now enforce his laws in Italy and this 
ho did by the pragmatic sanction pro peiiiione Yigilii (554)®. 
Fourteen years were to elapse and then the Lombard hordes 
under Alboin would be pouring down upon an exhausted and 
depopulated land. Those fourteen years are critical in legal 
history ; they suffer Justinian’s books to obtain a lodgement in 
the West. The occidental world has paid heavily for Code 
and Digest in the destruction of the Gothic kingdom, in the 
temporal power of the papacy, and in an Italy never united 
until our own day ; but perhaps the price was not too high. 
Be that as it may, the coincidence is memorable. The Bomau 

1 Kruger, op. dt. 819. ® Oonrat, op. cit. i. 38. 

s Kruger, op. eit. 3B4; Earlowa, op. oit, i. 938; Hodglcin, Italy and her 
Invaders, vi. £19. 
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empii’e centred in New Rome has just strength enough to hand 
back to Old Rome the guardianslrip of her heathen jurispru- 
dence, now ' enucleated ’ (as Justinian says) in a small compass, 
and then loses for ever the power of legislating for the West. 

True that there is the dwindling exarchate in Italy ; true that 
the year 800 is still &r off; true that one of Justinian’s suc- 
cessors, Constantine IV., will pay Rome a twelve days’ visit 
(663) and rob it of ornaments that Vandals have spared^ ; but 
with what we must call Graeco-Roman jurisprudence, with the 
Ecloga of Leo the laaurian and the Basilica of Leo the Wise, 
the West, if we except some districts of southern Italy", has no 
concern. Two halves of the world were drifting apart, were 
becoming ignorant of each other’s language, intolerant of each 
other’s theology. He who was to be the true loixl of Rome, if 
be loathed the Lombard, loved not the emperor. Justinian had 
taught Pope Vigilius, the VigiUus of tho pragmatic sanction, 
that in the Byzantine system the church must be a department 
of the state’. The bishop of Rome did not mean to be the head 
of a department. 

During some centuries Pope Gregory the Great (590-604) Laws of 
IB one or the very few westerns whose use of the Digest can be 
proved*. He sent Augustin to England. Then ‘ in Augustin’s 
day,’ about the year 600, iEthelbert of Kent set in writing the 
dooms of his folk ‘ in Roman fashion".’ Not improbably he had 
hoard of Justinian’s exploits; but the dooms, though already 
they are protecting with heavy h6t the property of God, priests 
and bishops, are barbarous enough. They are also, unless 
discoveries have yet to be made, the first Germanic laws that 
were written in a Germanic tongue. In many instances the 
desh’e to have written laws appears so soon as a barbarous race 
is brought into contact with Rome". The acceptance of the 
new religion must have revolutionary consequences in the 


^ Giegorovina, History of Borne (transl. Hamilton), ii. 163 fl. ; Oman, Hark 
Ages, 237, 345. 

s Bor Byzantine law in southern Italy see Conrat, op. oit. i. 49. 

" Hodgkin, Italy and her Invaders, iv. 671 fl. : ‘ The Sorrows of Yigiiius.’ 

* Conrat, op. oit. i. 6. 

* Bede, Hiet. Eccl., hb. 2, o. 6 (ed. Plummer, 1. 90): ‘iuita exempla 
Bomanormn.’ Bede himself (Opera, ed. Giles, vol. vi. p. 321) had read of 
Justinian’s Oodox; but what he says of it seems to prove that he had never' 
seen it: Conrat, op. oit. i. 99. 

e Brunner, op, cit. i. 283, 
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■world of law, for it is likely tkat heretofore the traditional 
customs, even if they- have not been conceived as instituted hy 
• godk who are now becoming devils, have been conceived as 
essentially unalterable. Law has been the old; new law has 
been a contradiction in terms. And now about certain matters 
there must be new law*. What is more, ‘the example of the 
Romans’ shows that new law can be made by the issue of 
“ commands. Statute appears as the civilized form of law. 
Thus a fermentation begins and the result is bewildering. 
New resolves are mixed up with statements of old custom in 
these Leges Barlwronm. 

cen- The century which ends in 700 sees some additions made to 

VII tmd Kentish laws by Hlothser and Eadric, and some others 
^manic ^7 Wihtrsed ; there the Kentish series ends. It also sees 
laws. in the dooms of Ine the beginning of written law in Wessex*. 
It also sees the beginning of written law among the Lombards ; 
in 643 Rotharl published bis edict* ; it is accounted to be one 
of the best statements of ancient German usages. A little 
later the Swabians have their Lex Alammnorum\ and the 
Bavarians their Lex Baiuwariorum^. It is only in the Ka«)- 
lingian age that written law appears among the northern and 
eastern folks of Germany, the Frisians, the Saxons, the Angli 
and Warni of Thmingia, the Franks of Hamaland*. To a 
much later time must we regretfully look for the oldest 
monuments of Scandinavian law’. Only two of our ‘ heptarchic ’ 

* The oldest Germania word that aneweie to our law seems to he that wbioh 
appears as A.-S. i. This word lives on in oni Eng. ay or aye ( = ever, from all 
time). It is scdd to he cognate to Lat. aanm. See Brunner, op. oit. i. 109; 
BohrSder, op. oit. 222; Sohmid, Gesetze, 52d; Ozf. Eng, Diet. s. y. ay. Eor 
lagv, see Bmnner, loo, dt.; Bohmid, 021. Hlothesr and Eadrio increase the A 
of the Eeutiah folk h; their dooms. 

* 'Whether we have Lie’s oods or only an Alfredian recension of it is a 
difiBoult question, laielf disoussed iy Turk, Legal Code of Jilfred (HEdie, 1893) 
p. 42. 

s Brunner, op, oit. i. 868; Sohrhder, op. cit. 236. Edited hy Bluhme in H. G. 

* Brunner, op. oit i. 808; BohrOder, op. cit. 288. Edited hy Lehmann in 
M. G. There are fragments of a Pactus Alamanwmn from oiro, 600. The Let 
is supposed to come from 717-9. 

0 Brunner, op. oit. i. 818; Schr6der, op. oit. 289. Edited by Merkel in M. G. 
This is now aeorihed to the years 739-48. 

‘ Brunner, op. cit. i. 340 fF.; BohrSder, op. oit. 240 f(. Edited by y. Bicht- 
bofen and Bohm in M. G. 

1 K. Maurer, 'CeherbUQk hber die Gesdbiohte der nordgermaniecheu, Beohts- 
quellen in y. Holtzendorfi, Enoyhlopadie, 



on. I.] T%e dark age in legal history. 


13 


kingdoms leave ua law, Kent and Wessex, though we have 
reason to believe that Offa the Mercian (oh. 796) legislatedh 
Even Northumbria, Bede’s Northumbria, which was a bright 
spot in a dark world, bequeaths no dooms. The impulse of 
Roman example soon wore out. When once a race has got its 
Lex, its aspirations seem to be satisfied. About the year 900 
Alfred speaks as though Offa (circ. 800), Ine (circ. 700), 
.fflthelbert (circ. 600) had left him little to do. Barely upon 
the mainland was there any authontative revision of the ancient 
Leges, though transcribers sometimes modified them to suit 
changed times, and by so doing have perplexed the task of 
modern historians. Only among the Lombards, who from the 
first, despite their savagery, seem to show something that is 
like a genius for law’, was there steadily progressive legislation. 
Orimwald (668), Liutprand (713-35), Batchis (746) and Aistulf 
(766j added to the edict of Rothari. Not by abandoning, but 
by developing their own ancient rules, the Lombards were 
training themselves to be the interpreters and in some sort the 
heirs of the Roman prvdentes. 

As the Frankish realm expanded, there expanded with it a BystBui of 
wonderful ‘system of personal laws’.’ It was a system of racial 
laws. The Lex Sahoa, for example, was not the law of a 
district, it was the law of a race. The Swabian, wherever he 
might be, lived under his Alamannio law, or, as an expressive 
phiase tells us, he lived Alamannio law {legem vivere) So 
Roman law was the law of the Romani. In a famous, if 
exaggerated sentence, Bishop Agobard of Lyons has said that 
often five men would be walking or sitting together and each of 
them would own a different law’. We are now taught that 
this principle is not primitively Germanic. Indeed in England, 
where there were no Romani, it never came to the front, and, for 
example, ' the Danelaw ’ very rapidly became the name for a 
tract of laud’. But in the kingdoms founded by Goths and 
Burgundians the intruding Germans were only a small part of 

^ Alfred, Introduotion, 49, § 9 (Liebeimonn, Qeeetze, p. 46). 

! Brunner, op. oit. i. 870; Solirbdar, op. eit. 236. 

* Brnnner, op. cit, i. 260 ; Sobioder, op. oit. 22S ; Bsmem, op. oit. 67- 

’ Agobprdr Opera, Migne, Patrol, vol. 104, cd. 116 : ' Kara plemmqne eon* 
tingit ut sbnnl eant ant eedeant ^nimine bomines et nullus eoium communem 
legem oum alteio babeat.’ 

° Stubbe, Constrt. Hiet. i. 216. See, however, Dabn, Eomge der Oermanen, 
vii.(8), pp lif. 



14 


Tlie dark age in legal history. [ kk . i . 

a population, the bulk of which waa Gallo-Roman, and the 
barbarians, at least in show, had made their entry as subjects 
or allies of the emperor. It was natural then that the Romani 
should live their old law, and, as we have seen’, their rulers 
were at pains to supply them with books of Roman law suitable 
to an ago which would bear none but the shortest of law-books. 
It is doubtfiil whether the Salian Franks made from the first 
any similar concession to the provincials whom they subdued ; 
but, as they spread over Gaul, always retaining their own Leas 
Salica, they allowed to the conquered races the right that 
they claimed for themselves. Their victorious career gave the 
principle an always wider scope. At length they carried it 
with them into Italy and into the very city of Rome. It would 
seem that among the Lombards, the Romani were suffered to 
settle their own disputes by their own rules, but Lombard law 
prevailed between Roman and Lombard. However, when 
Charles the Great vanquished Desiderius and made himself 
king of the Lombards, the Frankish S 3 ratom of personal law 
found a new field. A few yeara afterwards (800) a novel 
Roman empire waa established. One of the immediate results 
of this many-sided event waa that Roman law ceased to be the 
territorial law of any part of the lands that had become subject 
to the so-called Roman Emperor. Even in Rome it was reduced 
to the level of a personal or lucial law, while in northern Italy 
there were many Swabians who lived Alamannic, and Franks 
who lived Salic or Ripuarian law, besides the Lombards*. In 
the future the renovatio imjserii was to have a very different 
effect, If the Ottos and Henries were the successors of Au- 
gustus, Constantine and Justinian, then Code and Digest were 
KaisesTecht, statute law for the renewed empire. But some 
centuries were to pass before this theory would be evolved, and 
yet other centuries before it would practically mould the law of 
Germany. Meanwhile Roman law was in Rome itself only the 
personal law of the Romani. 

The vulgar A system of personal laws implies rules by which a ‘ conflict 

Eranim appeased, and of late years many of tho inter- 

national or intertribal rules of the Fiunkish realm have been 
recovered*. We may see, for example, that the law of the alaiu, 
not that of the slayer, fixes the amount of the wergild, and that 
the law of the grantor prescribes the ceremonies with which land 
1 See above, p. 8, * Brunner, at. i. 260. “ Ibid. 261 ff. 
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must be conveyed. We see that legitimate children take their 
father’s, bastards their mother’s law. We see also that the 
churches, except some which are of royal foundation, are deemed 
to live Roman law, and in Italy, though not in Frankland, the 
rule that the individual cleric lives Roman law seems to have 
been gradually adopted'. This gave the clergy some interest in 
the old system. But German and Roman law were making 
advances towards each other. If the one was becoming civilised, 
the other had been sadly bai'barized or rather vulgarized. North 
of the Alps the current Roman law regarded Alaric’s Leon as its 
chief authority. In Italy Justinian’s Institutes and Code and 
Julian’s epitome of the Novels were known, and someone may 
sometimes have opened a copy of the Digest; Btit everywhere 
the law administered among the Romani seems to have been in 
the main a traditional, customary law which paid little heed to 
written texts. It was, we are told, dn romisches Vulgarrecht, 
which stood to pure Roman law in the same relation as that iu 
which the vulgar Latin or Romance that people talked stood to 
the literary language". Not a few of the rules and ideas which 
were generally prevalent in the West had their source in tins 
low Roman law. In it starts the history of modern convey- 
ancing. The Anglo-Saxou ‘laud-book’ is of Italian origin*. 

That England produces no formulary books, no books of ‘ pre- 
cedents in conveyancing,’ such as those which in considerable 
numbers were compiled in Frankland*, is one of the many signs 
that even this low Roman law had no home here; but neither 
did our forefathers talk low Latin. 

In the British India of to-day we may see and on a grand The latent 
scale what might well be called a system of personal laws, of 
racial laws. If we compared it with the Prankish, one pic- 
turesque element would be wanting. Suppose that among the 
native races there was one possessed of an old law-book, too 
good for it, too good for us, which gradually, as men studied it 
afresh, would begin to tell of a very ancient but eternally 
modem civilization and of a skiliul jurisprudence which the 
lawyers of the ruling race would some day make their model. 

This romance of history will not repeat itself. 

^ Biauuer, op. cit. i. 269 ; Iioming, op. oit. ii. 281. * Brunner, op. oit. i. 255. 

s Brunner, Zur Bechtsgeaohldhte der iSmisohen undgennanisehen 'Dikande, 
i. 187. 

* Brunner, B. B. Ct. i. 401; SebrSder, op. cit. 254. Bdited iu M. Q-, by 
Zenmer ; also by B. de Bozitie, Beoneil gtntral dee ioimules. ^ 



16 


The dark age in legal history. [ bk . i . 


TJie cast During the golden age of the Frankish supremacy, tho age 
Wanes. dogely centres round the year 800, there was a good deni 

of definite legislation : much more than there was to bo in tho 
bad time that was coming. The king or emperor issued capitu- 
laries (papitulay. Within a sphere which can not be readily 
defined he exercised a power of laying commands upon all his 
subjects, and so of making new territorial law for his whole 
realm or any part thereof ; but in principle any change in the 
law of one of the folks would require that folk’s consent. A 
superstructure of capitularies might be reared, but the Leie of 
a folk was not easily alterable. In 827 Ansegis, Abbot of 
St Wandrille, collected some of the capitularies into four books*. 
His work seems to have found general acceptance, though it 
shows that many capitularies were speedily forgotten and that 
much of the Karolingian legislation had failed to produce a 
permanent effect. Those fratricidal wars were beginning. The 
legal products which are to be characteristic of this unhappy 
age are not genuine laws; they are the forged capitularies of 
Benedict the Levite and the false decretals of the Pseudo- 
Isidore. 

GrowUi of Slowly and by obscure processes a groat mass of ecclesiastical 
■ law had been forming itself. It rolled, if we may so spoak, from 
country to country and took up new matter into itself as it wen t, 
for bishop borrowed from bishop and transcriber from transcriber. 
Oriental, Afiioan, Spanish, Gallican canons were collected into 
the same book and the decretal letters of later were added to 
those of earlier popes. Of the Dimysiema we have already 
spoken. Another celebrated collection seems to have taken 
shape in the Spain of the seventh century ; it has been known 
as the Eispwm or laidoriana’, for without sufficient warrant it 
has been attributed to that St Isidore of Seville (ob. 636), 
whose Ongines* served as an encyclopsedia of jurisprudence and 
all other sciences. The Eispana made its way into France, and 

Brnnner, op. oit. i. 374; SobtOder, op. oit. 247 ; Bsmein, op. sit. 116. 
Bdited in M. Q. by Boietina and Krausa ; preTionaly by Bertz. 

3 Bionner, op. eit. i. 383; ScbxSder, op. oit. 251; Eamein, op, oit. 117. 

3 Maataen, op. cit. i. 667 ft. ; Tardif, op. oit. 117. Piinted in Migne, Patrol, 
vol. 84. 

Poz the Boman law of the Oiiginea, see Oonrat, op. cit. i. 160. At fiiat or 
second hand this work was used by tha author of our Legei Henriol, That the 
learned Isidore knew nothing of Justinian’s books seems to be proved, and this 
shows that they were not cunent in Spain. 
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it seems to have already comprised some spurious documeats 
before it came to the hands of the most illustrious of all forgers. 

Then out of the depth of the ninth century emerged a book Centu- 
■which was to give law to mankind for a long time to coma and*. 
Its core was the Eispana; but into it there had been foisted 
besides other forgeries, some sixty decretals professing to come 
from the very earliest successors of St Peter. The compiler 
called himself Isidorus Mercator; he seems to have tried to 
personate Isidore of Seville. Many guesses have been made 
as to his name and time and home. It seems certain that he 
did his work in Frankland, and near the middle of the ninth 
century. He has been sought as far west as le Mans, but 
suspicion hangs thickest over the church of Eeims. The false 
decretals are elaborate mosaics made up out of phrases from 
the biblo, the fathers, genuine canons, genuine decretals, the 
West Goth’s Roman law-book ; but all these materials, wherever 
collected, are so arranged as to establish a few great principles; 
the grandeur and superhuman origin of ecclesiastical power, 
the sacrosanctity of the persons and the property of bishops, 
and, though this is not so prominent, the supremacy of the 
bishop of Rome. Episcopal rights are to he maintained 
against the ohorepisoopi, against the metropohtans, and against 
the secular power. Above all (and this is the burden of the 
song), no accusation can be brought against a bishop so long as 
he is despoiled of his see ; SpoUatus episcopus ajite omnia debet 
restitwi. 

Closely connected with this fraud was another. Some one Tiie forged 
who called himself a deacon of the church of Mainz and gave Ss” 
his name as Benedict, added to the four books of capitularies, 
which Ansegds had published, three other books containing 
would-be, but false capitularies, which had the same bent as 
the decretals concocted by the Pseudo-Isidore. These are not 
the only, but they are the most frmous manifestations of the 
lying spirit which had seized the Frankish clergy. The Isidorian 
forgeries were soon accepted at Rome. The popes profited by 
documents which taught that ever since the apostolic age the 
bishops of Rome had been declaring, or even making, law for 
the universal church. On this rock or on this sand a lofty 
edifice was reared^ 

1 The Decietales PBendo-Mdorianee were edited by Emedhiue ia 1868. 

See also Taidrf, op. cit. 183 ff.; Conrat, op. oit. i. 299; Biannei, op. cit. i. 381, 
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And now for tho greater part of tlio Oontincufc cornea the 
time when ecclesiastical law is tho only sort of law that is 
visibly growing. The stream of capitulai’ios coasotl bo flow; 
there was none to legislate; the Frankish monarehy was going 
to wreck and ruin ; feudalism was triumphant. Sacerdotalism 
also was triumphant, and its victories were closely connected 
with those of feudalism. The clergy had long been si riving to 
place themselves beyond the reach of the state’s tribunals. 
The dramatic struggle between Henry IL and Socket has a 
long Frankish prologue*. Some concessions had been won 
from tho Merovingians ; but still Charles the Gieat liad been 
supreme over all persona and in all causes. Though his realnjf" 
fell asunder, the churches were united, and united by 4 
principle that claimed a divine origin. They were rapidly 
evolving law which was in course of time to bo the written 
law of an universal and theocratic monarchy, The mass, novt 
swollen by the laidorian forgeries, still rolled from dioceso to 
diocese, taking up new matter into itself. It became always 
more lawyerly in form and texture us it apptopriatod sentonoos 
from the Roman law-books and made itself the law of the only 
courts to which the clergy would yield obedience. Nor was it 
above borrowing from Germanic law, for thence it took its 
probative processes, the oath with oath-helpers and the ordeal 
or judgment of God. Among the many compilers of manuals 
of church law three are especially famous: Eegino, abbot of 
PiTim (906-915”), Burohard, bishop of Worms (1012-1028)*, 
and Ivo, bishop of Chartres (ob. 1117)*. They and many 
others prepared the way for Gratian, the maker of the church’s 
Digest, aud events were deciding that the church should also 
have a Code and abundant Novels. In an evil day for them- 
selves the German kings took the papacy from the mire into 
which it had fallen, and soon the work of issuing decretals 
was resumed with new vigour. At the date of the Norman 
Conquest the flow of these edicts was becoming rapid. 

Historians of French and German law find that a well- 
marked period is thrust upon them. The age of the folk-laws 

” HinBchiaB, op. oit. Iv. 849 fl. 

t Taidif, op. oit. 163. Biinted in Migne, Fatiol. vol. 182; also edited by 
'WaBserBcbleben, 1840. 

> Ibid. 164. Frinted in Migne, Patrol, vol. 140. 

^ Ibid. 170. See Pouiniet, Tvea de Chartres, Paris, 1808. 
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and Ihe capitularies, 'the Frankish time,’ they can restore. 
Much indeed is dark and disputable; but much has been made 
plain during the last thirty years by their unwearying labour. 
There is no lack of materials, and the materials are of a strictly 
legal kind: laws and statements of law. This done, they are 
compelled rapidly to pass through several centuries to a new 
point of view. They take their stand in the thirteenth among 
law-books which have the treatises of Glanvill and Bracton for 
their English equivalents It is then a new world that they 
paint for us. To connect this new order with the*old, to make 
the woi’ld of 'the claaaieal feudalism*’ grow out of the world of 
the folk-laws is a task which is being slowly accomplished by 
skilful hands ; hut it is difficult, for, though materials are not 
wanting, they are not of a strictly legal kind ; they are not laws, 
nor law-books, nor statements of law. The intervening, the dark 
age, has been called ' the diplomatic age,' whereby is meant that 
its law must be hazardously inferred from diplomata, from 
charters, from conveyances, from privileges accorded to par- 
ticular churches or particular towns. No one legislates. The 
French historian will toll us that the last capitularies which 
bear the character of general laws are issued by Oarloman II. 
in 884, and that the first legislative ordomiance is issued by 
Louis VII. in 1153*. Germany and France were coming to the 
birth and the agony was long. Long it was questionable 
whether the western world would not he overwhelmed by 
Northmen and Saracens and Magyara; perhaps we are right 
in saying that it was saved by feudalism*. Meanwhile the 
innermost texture of human society was being changed ; local 
customs were issuing from and then consuming the old racial 
laws. 


Strangely different, at least upon its surface, is our Eugli-sb Legtointion 
story. The age of the capitularies (for such wo well might call 
it) begins with us just when it has come to its end upon the 
Continent We have had some written laws from the newly 
converted Kent and Wessex of the seventh century. We have 


1 We bonow la JiodaUtS almiique from M. Jflaoh s Lea oxiginea de I'auoieuue 
Branoe, ii. 551. 

J Bamein, op. oit. 487-8 i Viollet, op, oit. 162. Bobrddei, op, oit, 624- ‘Vom 
10. bla 12. lalirhandeit lubte die Qeaetzgabung laat ganz ..Es vat die 2eit der 
Allelnherrasbaft dee Oewohnbeil/areobteB.’ 

' Damn, Tba Dark Agea, 611. 
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heard that in the day of Mercia’s greatness Ofia (ob. 7l)li), 
influenced perhaps by the esamplo of Choiies tho Great, had 
published laws. These we have lost, but we have no reason 
to fear that we have lost much else. Even Egbert did not 
legislate. The silence was broken by Alfred (871 — 901), and 
then, for a century and a half we have laws from almost 
every king : from Edward, iEthelstan, Edmund, Edgar, 
.fflthelred and Cnut. The age of the capitularies begins 
with Alfied, and in some sort it never ends, for William 
the Conqueror and Henry L take up the tale*. Whether 
in the days of the Confessor, whom a perverse, though ex- 
plicable, tradition honoured as a preeminent law-giver, we 
were not on the verge of an ago without legislation, 
an age which would hut too faithfully reproduce some bad 
features of the ErankLsh decadence, is a question that is not 
easily answered. Howheit, Cnut had published in England a 
body of laws which, if regard he had to its date, must be called 
a handsome code. If he is not tho greatest legislator of the 
eleventh century, we must go ns far as Bai'oelona to find his 
peer*. He had been to Rome; he had seen an emperor 
Clowned by a pope; but it was not outside England that he 
learnt to legislate. He followed a fashion sot by Alfred, We 
might easily exaggerate both the amount of now matter that 
was contained in these English capitularies and the amount of 
information that they give us; but the mere fact that Alfred 
sets, and that his successors (and among them the conquering 
Dane), maintain, a fashion of legislating is of great importance. 
The Norman subdues, or, as he says, inherits a kingdom in 
which a king is expected to publish laws. 

Unhand Weie we to discuss the causes of this early divergence of 
“utaint. English from continental history we might wander far. In the 
first place, we should have to remember the small size, the 
plain surface, the definite boundary of our country. This 

1 As to tha dose littensss between the Enghsb dooms and the Fianbish 
enpitulEiiies, see Stubbs, Oonet. Hist. i. 223. We migbi easily suppose direct 
imitation, were it not that muoh of the Zarolingian system was in mins before 
Alfred began his work. 

s Ihe 'Osatiin Bardimonensis Patriae (printed by Giraud, Histobe dn droit 
frangais, b, 463 &) are ascribed to Baymond Berengai I. and to the year 1068 or 
.thereabouts. Bui bow large a part of them really comas from him is a disput- 
tole question. See Comat, op. oit. i 467; Picker, Mittheilnngen des Institute 
f^ bsterieicbieebe GesobiditsforBabung, 1888, ii. p. 236. 
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thought indeed muat often recur to us in the course of our 
work: England is small: it can be governed by unifoi’m law: 
it seems to invite general legislation. Also we should notice 
that the kingship of England, when once it exists, preserves its 
unity : it is not partitioned among brothers and cousins. More- 
over we might find ourselves saying that the ITorthmen were 
so victorious in their assaults on our island that they did less 
harm here than elsewhere. In the end it was better that they 
should conquer a tract, settle in villages and call the lands by 
their own names, than that the state should go to pieces in the 
act of repelling their inroads. Then, again, it would not escape 
us that a close and confused union between church and stats 
prevented the development of a body of distinctively eccle- 
siastical law which would stand in contrast with, if not in 
opposition to, the law of the land\ Such power had the 
bishops in all public affairs, that they had little to gain from 
decretals forged or genuine’’ ; indeed ^Ethelred’s laws are apt to 
become mere sermons preached to a disobedient folk. However 
we are here hut registering the fact that the age of capitularies, 
which was begun by Alfred, does not end. The English king, 
be he weak like .fflthelred or strong like Onut, is expected to 
publish laAvs. 

But Italy was to he for a while the focus of the whole century 
world’s legal history. For one thing, the thread of legislation TUePavian 
was never quite broken there. Capitularies or statutes which 
enact territorial law came from Karolingian emperors and from 
Karolingian kings of Italy, and then from the Ottos and later 
German kings. But what is more important is that the old 
Lombard law showed a marvellous vitality and a capacity of 
being elaborated into a reasonable and progressive system. 
Lombardy was the country in which the principle of personal 
law struck its deepest roots. Besides Lombards and Romani 
there were many Franks and Swabians who transmitted their 
law from father to son. It was long before the old question. 

Qua lege vivis? lost its importance. The 'conflict of laws* 
seems to have favoured the growth of a mediating and 

r Stulilis, Const. Hist. i. 263: 'Iheie are few if any records of oouuoUs 
distinotly eoolesiaatical held during the tsnth oeniury in England,’ 

‘ There seem to be traces of the Eianinsh forgeries in the 'Worcester booh 
deecribed by bfiss Bateson, E. H. B. x. 713 ff, English ecolesiastica were 
borrowing and it is unbkely that they escaped contamination. 
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instructed jurisprudence. Then at Pavia in the first half of 
the eleventh century a law-school Lad arisen. In it men were 
endeavouring to systematize by gloss and coramont the ancient 
Lombard statutes of Eothari and his successora The heads 
of the school were often employed as royal justices (j/uMces 
palaHni); their names and their opmions were ti’easured by 
admiring pupils. Prom out this school came Lanfranc. Thus 
a body of law, which though it had from the first been more 
neatly expressed than, was in its substance strikingly like, our 
own old dooms, became the subject of continuous and professional 
study. The influence of reviving Eoman law is not to be 
ignored. These Lombardists knew their Institutes, and, before 
the eleventh century was at an end, the doctrine that Roman 
law was a subsidiary common law for all mankind (lece ormium 
generalis) was gaining ground among them ; hut still the law 
upon which they worked was the old Germanic law of the 
Lombard race. Pavia handed the lamp to Bologna, Lombardy 
to the Romagnah 

As to the more or less that was known of the ancient 
Roman texts there has been learned and lively controversy in 
these last years®. But, even if we grant to the champions of 
continuity all that they ask, the sum will seem small until the 
eleventh century is reached. That large masses of men in 
Italy and southern France had Roman law for their personal 
law is beyond doubt. Also it is certain that J ustinian’s Institutes 
and Code and Julian’s Epitome of the Novels wei’e beginning 
to spread outside Italy. There are questions still to be solved 
about the date and domicile of various small collections of 
Roman rules which some regard as older than or uninfluenced 
by the work of the Bolognese glossators. One critic discovers 

1 SoietiuB, Preface to effition of Liber legis Langobardoram, in M. G. ; 
Bmnner, op. oit. i. 387 S. ; Picker, Poreohnngen zarBdbhs- u. Beahtsgeaohicbte 
Italiene, iii. 44fl., 139 S.; Conrat, op. oit. i. 893 fl. 

e It ie well Bummed up for English readers by Bashdall, TJniveisitiee of 
Europe, i. 89 ff. The chief advocate of a maximum of knowledge haa been 
Dr Hermann Pitting in Inristidhe Bobiiften dee frhharen Mlttelalteia, 1876, Die 
Anfange der Bechteachule zu Bologna, 1888, and elsewhere. He has recently 
edited a Summa Oodide (1894) and some Quaeaiionea de inria aabtilitatibns, 
both of which he aacrihee to Imsiiua. See also Peeoatoie, Die Gloasen dos 
Irnerina, 1888 ; Mommsen, Preface to two-volnme edition of the Digest ; Plaoh, 
i^tudea otiiiqusB anr I’hiatoire du droit lomam, 1690 ; Bezta, L’ Opera d’ Imerio, 
1896; Picker, op, oit. vol. iii. and Oonrat, op. oit. passim. 
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evanosoent traces of a school of law at Rome or at Ravenna 
which others can not see. The current instruction of hoys 
in grammar and rhetoric involved some disoussicm. of legal 
terms. Definitions of leoa and ius and so forth were learnt hy 
heart ; little catechisms were compiled*; but of anything that 
we should dare to call an education in Roman law there are few, 
if any, indisputable signs before the school of Bologna appears 
in the second half of the eleventh century. As to the Digest, 
during some four hundred years its mere existence seems to 
have been almost unknown. It barely escaped with its life. 

When men spoke of 'the pandects’ they meant the bihle“. 

The romantic fable of tho capture of an unique copy at the 
siege of* Amalfi in 1135 has long been disproved ; but, if some 
small fragments be neglected, all the extant manuscripts are 
said to derive from two copies, one now lost, the other the 
famous Eloreutina vfritteu, we are told, by Greek hands in the 
sixth or seventh century. In tho eleventh the revival began. 

In 1038 Conrad II., the emperor whom Onut saw crowned, 
ordained that Roman law should be once more the territorial 
law of the city of Rome*. In 1076 the Digest was cited in tho 
judgment of a Tuscan oourtt Then, about 1100, Irnerius was 
teaching at Bologna’. 

Here, again, there is room for controversy. It is said that t)ib 
he was not self-taught: it is said that neither his theme nornfgJX 
his method was quite new ; it is said that he had a predecessor 
at Bologna, one Pepo hy name. All this may he true and is 
probable enough : and yet undoubtedly he was soon regarded 
as the founder of the school which was teaching Roman law to 
an intently listening world. We with our many sciences can 
hardly comprehend the size of this event. The monaiuhy of 
theology over the intellectual world was disputed. A lay 

1 See It. J. Xaidif, Eitiaits et abrSg^a intidiqnes dee etymologies d’lsidore 
de Seville, 1896. 

8 Coniat, op. cit. i. 66. 

* M. G. Leges, ii. <10 ; Gonrat, op. cit. i. 62. 

* Eickec, EorsohungeD, iil 126 ; iv. 66 ; Ooniat, op. oit. 67. Apparently the 
most industrious lesearoh has toiled to prove that between 603 and 1076 any oue 
(Uted the Digest. The bare fact that Justinian had issued sueh a book seems to 
have vanished horn memoiy. Gonrat, op. oit. i. 69. 

s In dated doouments Imenus (his name seems to have leally been 
Warneiius, Ouainerius) appears in 1113 and disappears in 1125. The Uni- 
versity of Bologna kept 1886 as its ootooentenoiy. 
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science claimed its rights, its share of men’s attention. It was a 
science of civil life to be found in the human, heathen Digest’, 
of t"™™ begun to play and sooner or later every 

Bolognese body of law in western Europe felt it. Tho challenged church 
cteuoo.^”' answered with Gratian’s Decrctum (ciro. 1139) and the Decretals 
of Gregory IX. (1234). The canonist emulated the civilian 
and for a long while maintained in the field of jurisprudence 
what seemed to he an equal combat. Unequal it was in truth. 
The Decretum is sad stuff when set beside the Digest and the 
study of Eoman law never dies. When it seems to be dying it 
always returns to the texts and is bom anew. It is not for us 
here to speak of its new birth in the France of the sixteenth or 
in the Germany of the nineteenth century; but its niew birth 
in the Italy of the eleventh and twelfth concerns us nearly. 
Transient indeed but all-important was tho influence of the 
Bologna of Imerius and of Gratian upon the form, and there- 
fore upon the substance, of our English law. The theoretical 
continuity or ‘translation’ of the empire which secured for 
Justinian’s books their hold upon Italy, and, though after a 
wide interval, upon Germany also, counted for little in France 
or in England. In England, again, there was no mass of 
Eomani, of people who all along had been living Eoman law of 
a degenerate and vulgar sort and who would in course of time 
be taught to look for their law to Code and Digest. Also there 
was no need in England for that reconstitution de I’uniU nationale 
which fills a large space in schemes of French history, and in 
which, for good and ill, the Eoman texts gave their powerful 
aid to the centripetal and monarchical forces. In England the 
new learning found a small, homogeneous, well conquered, much 
governed kingdom, a strong, a legislating kingship. It came to 
us soon; it taught us much; and then there was healthy 
resistance to foreign dogma. But all this we shall seo in the 
sequel. 

1 Kamein, op. oit. 847 : 'TJne Boience nouvelle naquit, ind4psndante et leiqne, 
la Boience de la socidti civile, telle que I'avaient ddgagde les Bomains, et qai 
ponvait paaaei potu le ohef-d’oeavre de la sagCBse lmmame..,Il en rianlta qa‘4 
c6t4 du tbdologien ee plaqa le Ugiate qui avait, comme liu, bob principes et ses 
testes, et qui Ini disputa la direction dee espiits avides de savoir.’ It is only by 
slow degrees tliat the Digest comes by its rights. Xheougheut the middle ages 
the Code appears, as Jnetinian intended that it shonld appear, as the prominent 
book: it oontams the new law. See Bitting, Preface to tho Summa of Irneiius. 
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CHAPTER n. 

ANGLO-SAXON LAW. 

fri] This book is concerned with Anglo-Saxon legal antiquities, 

but only so far as they are connected with, and tend to throw cimpter, 
light upon, the subsequent history of the laws of England, and 
the scope of the present chapter is limited by that purpose. 

Much of our information about the Anglo-Saxon laws and 
customs, especially as regards landholding, is so hagmentary 
and obscure that the only hope of understanding it is to work 
back to it from the fuller evidence of Norman and even later 
times. It would be outside our undertaking to deal with 
problems of this kindh 

The habit of presei'ving some written record of all affairs of nappifeo- 
importance is a modem one in the north and west of Europe, wiitteu 
But it is so prevalent and so much bound up with our daily 
habits that we have almost forgotten how much of the world’s 
business, even in communities by no means barbarous, has been 
carried on without it. And the student of early laws and 
institutions, although the fact is constantly thrust upon him, 
can hardly accept it without a sort of continuing surprise. 

This brings with it a temptation of some practical danger, that 
of overrating both the trustworthiness of written documents and 
the importance of the matters they deal with as compared with 
other things for which the direct authority of documents is 
wanting. The danger is a specially besetting one in the early 
history of English law; and that inquirer is fortunate who is 
not beguiled into positive error by the desire of making his 
statements appear less imperfect. In truth, the manners, 
dress, and dialects of our ancestors before the Norman Conquest 


1 See Moiilaiid, Domeeday Hook and Beyond, Oambridga, 1897. 
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are far better kno'wn to us -than, tbeir laws. Historical inquiry 
must be subject, in the field of law, to peculiar and inevitable 
difficulties. In most other cases the evidence, whether full or [p. 
scanty, is clear so far as it goes. Arms, ornaments, miniatures, 
tell their own story. But written laws and legal documents, 
being written for present use and not for the purpose of en- 
lightening future historians, assume knowledge on the reader’s 
part of an indefinite mass of received custom and practice. 
They are intelligible only when they are taken as part of a 
whole which they commonly give us little help to conceive. It 
may even happen that we do not know whether a particular 
document or class of documents represents the normal course of 
affaira, or was committed to writing for the very reason that 
the transaction was exceptional. Even our modem law is 
found perplexing, for reasons of this kind, not only by foroignera, 
but by Englishmen who are not lawyers. 

We can not expect, then, that the extant collections of 
Anglo-Saxon laws should give us anything like a complete 
view of the legal or judicial institutions of the time. Our 
Qemanio ancestors were no great penmen, and we know that 
the reduction of any part of their customary laws to writing 
was in the first place due to foreign influence. Princes who 
had forsaken heathendom under the guidance of Roman clerks 
made haste, according to their lights, to imitate the ways of 
imperial and Christian Eome\ 

Although English princes issued written dooms with the 
advice of their wise men at intervals during nearly five centuries, 
it seems all but certain that none of them did so with the 
intention of constructing a complete body of law. The very 

^ Xhe A.-S. laws were first printed ty Lambard, Arohaionomia, lo68. A 
second edition of bis work was pablisbed by Wbelook, Arohaionomia, Oambiidge, 
1644. — This was followed in 1731 by "Wilkins, lieges Anglo-Saxonioae, — In 1840 
the Ancient Laws and Institates of England were edited for the Beoord Oom- 
mission by Price and Thorpe. — ^Xhia was followed by Beinhold Sohmid, Gesetze 
der Angelsaahsen, 2nd ed. Leipzig, 18S8, which saperseded a first and incomplete 
edition of 1832. — A. new edition by Lr F. Liebermann is in course of publication. — 
For detailed discussion see, besides Kemble’s weU-known works, the Glossary in 
Schmid’s edition — Konrad Haurer, Angelsachsisohe Bechtsverhaltnisse, in 
Kritische tiebersohau der dentsohen Gesetzgebung, vol. i. ff. Munich, 1863, fi. — 
Essays in Anglo-Saxon Laws (Adams, Lodge, Young, LaughUn), 1876. — Full use 
has been made of the A.-S. documents by historians of German law, Brunner, 
Sdhrdder, v. Amira and others.— For the Scandinavian side of the story, see 
Steenstmp, Lanelag, Copenhagen, 1882. 
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slight and inconspicuous part which procedure takes in the 
written Anglo-Saxon laws is enough to show that they are mere 
superstructures on a much larger base of custom. All they do 
is to regulate and amend in details now this branch of customary 
law, now another, In short, their relation to the laws and 
customs of the country as a whole is not unlike that which Acts 
of Parliament continue to bear in our own day to the indefinite 
mass of the common law. 

[p, s] Our knowledge of Anglo-Saxon law rests, so far as positive 

evidence goes, on several classes of documents which supplement doom's and 
one another to some extent, but are still far firom giving a ““'■t"®"'*'’- 
complete view. We have in the first place the considerable 
I series of laws and ordinances of Saxon and English princes, 
beginning with those of .fflthelbcrt of Kent, well known to 
general history as Augustine’s convert, which are of about the 
end of the sixth century. The law's of Cnut may be said to 
close the list. Then from the century which follows the Norman 
Conquest we have various attempts to state the old English 
law. These belong to the second class of documents, namely, 
compilations of customs and formulas which are not known 
ever to have bad any positive authority, but appear to have 
been put together with a view to practical use, or at least to 
preserve the memory of things which had been in practice, and 
which the writer hoped to see in practice again. Perhaps our 
most important witness of this kind is the tract or oustumal 
called Bectitudines avngularwm persorxvrumK Some of the so- 
called laws are merely semi-official or private compilations, but 
their formal profession of an authority they really had not 
makes no difference to their value as evidence of what the 
compilers understood the customary law to have been. To 
some extent we can check them by their repetition of matter 
that occurs in genuine Anglo-Saxon laws of earlier dates. 
Apocryphal documents of this kind are by no means confined to 
England, nor, in English history, to the period before the 
Conquest, Some examples from the thirteenth century have 
found their way into the worshipful company of the Statutes of 
the Realm among the ‘ statutes of uncertain time.’ It has been 
the work of more than one generation of scholars to detect 

1 Sohimd, Qesetze, p. 871. Tlie Oertfa, which seems to i)e a continaation 
of this tiaot, was published b; Dr Liebermaim, in Anglia, h. 251, and b; 

J>i Cunningham, Glrovth of Snghsh IndustijF, ed. 8, vol. i. p. 571 B. 
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their true character, nor indeed is the work yet wholly done. 
From the existence and apparent, sometimes real, importance 
of such writings and compilations as we have now mentioned 
there has arisen, the established usage of including them, to- 
gether with genuine legislation, under the common heading of [p-fl 
■ ' Anglo-Saxon laws.' As for the deliberate fables of later apo- 
cryphal authorities, the ‘ Mirror of Justices ’ being the chief and 
flagrant example, they belong not to the Anglo-Saxon but to a 
much later period of English law. For the more part they are 
not even false history ; they are speculation or satire. 

Oliartera. Another kind of contemporary writings affords us most 
valuable evidence for the limited field of law and usage which 
those writings cover. The field, however, is even more limited 
than at first sight it appears to be. We mean the charters 
or ‘land-books’ which record the munificence of princes to 
religious houses or to their followers, or in some cases the 
administration and disposition of domains thus acquired. 
Along with these we have to reckon the extant Anglo-Saxon 
wills, few in number as compared with charters properly 
BO called, but of capital importance in fixing and illustrating 
some pointa It was Kemble’s great achievement to make the 
way plain to the appreciation and use of this class of evidences 
by his OodeiB Diplomatious. We have to express opinions more 
or less widely different fi^om Kemble’s on several matters, and 
therefore think it well to say at once that no one who has felt 
the difference between genius and industrious good intentions 
can ever differ with Kemble lightly or without regret, Kemble’s 
work often requires correction ; but if Kemble’s work had not 
been, there would be nothing to correct*. 

Ciivonioles, Then we have incidental notices of Anglo-Saxon legal 
matters in chronicles and other writings, of which the value 
for this purpose must be judged by the usual canons of coin- 
cidence or nearness in point of time, the writer’s means of access 
to contemporary witness or continuous tradition not otherwise 
preserved, his general trustworthiness in things more easily 
verified, and so forth. Except for certain passages of Bede, we 


1 The principal oolleotionB arc t— Kemble, Codex BiplomatlonB, 1839-48. — 
Thorpe, Diplomatarinm, 1865.— Earle, land Ohartera, 1888.— Birdh, Oaitn- 
Itttinm, 1886 ft. — Napier and SterenBon, Crawford OharterB, 1896. — Four volumes 
of faoBimiles .published by the British Museum, 1873 ft., and two vdiimes by the 
Ordnance Sulvey, 1877 ft. 
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do not think that the general literary evidence, so to call it, is 
remarkable either in quantity or in quality. Such as wo have 
is, as might be expected, of social and economic interest in the 
first place, and throws a rather indirect light upon the legal 
aspect of Anglo-Saxon affaiia 

Lastly, wo have legal and official documonts of the Anglo- Anglo- 
Norman time, and foremost among them Domesday Book, which aoTmuoits, 
[p. 6] expressly or by implication tell us much of the state of England 
immediately before the Norman Conquest. Groat as is the 
value of their evidence, it is no easy matter for a modern reader 
to learn to use it. These documents, royal and other inquests 
and what else, were composed for definite practical uses. And 
many of the points on which our curiosity is most active, and 
finds itself moat baffled, were either common knowledge to the 
persons for whose use the documents were intended, or were 
not relevant to the purpose in hand. In the former case no 
more information was desired, in the latter none at all. Thus 
the Anglo-Norman documents raise problems of their own which 
must themselves be solved before wo can use the results as a 
hey to what lies even one generation behind them. 

On the whole the state of English law before the Conquest SmTev of 
piesents a great deal of obscurity to a modem inquirer, not so 
much for actual lack of materials as for want of any sure clue to 
their right interpretation at a certain number of critical points 
Nevertheless we cannot trace the history of our laws durmg the 
two centuries that followed the Conquest without having some 
general notions of the earlier period; and we must endeavour to 
obtam a view that may suffice for this purpose. It would be a 
ban'en task to apply the refined classification of modem systems 
to the dooms of Ine and Alfr ed or the more ambitious definitions 
of the Leges Henrwi Primi. We shall take the main topics 
rather in their archaic order of importance. First comes the 
condition of persons ; next, the establishment of courts, and the 
process of justice ; then the rules applicable to breaches of the 
peace, wrongs and offences, and finally the law of property, so 
far as usage had been officially defined and enforced, or new 
modes of dealing with property introduced. The origin and 
development of purely political institutions has been purposely 
excluded from our scope. 

As regards personal condition, we find the radical distinction, Persraml 
universal m andent society, between the free man and the slave. louWuii 
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Bull in the earliest English authorities, nay, in our eaiiioafc 
accounts of Germanic society, we do not find it in the clear-cut 
simplicity of Roman law. Thore is a great gulf between Iho 
lowest of free men and the slave ; but there are also differences 
of rank and degrees of independence among free men, which 
already prepare the way for the complexities of medieval society. 
Some free men are lords, others are dependents or followers of 
lords. We have nothing to show the origin or antiquity of this [p. 6] 
division ; we know that it was tho immemorial custom of Ger- 
manic chiefs to surround themselves with a band of personal 
followers, the comites described by Tacitus, and we may suppose 
that imitation or repetition of this custom led to the relation 
of lord and man being formally recognized as a necessary pait 
of public order. We know, moreover, that as early as the first 
half of the tenth century the division had become exhaustive. 

An ordinance of jfflthelstan treats a ' lordless man ’ as a suspicious 
if not dangerous person ; if he has not a lord who will answer 
for him, his kindred must find him one ; if they fail in this, he 
may be dealt with (to use the nearest modern terms) as a rogue 
and vagabond*. The term ‘lord’ is applied to the king, in a 
more eminent and extensive but at the same time in a looser 
sense, with reference to all men owing or professing allegiance 
to him”. Kings were glad to diaw to their own uso, if they 
might, the feeUng of personal attachment that belonged to 
lordship in the proper sense, and at a later time the greater 
lords may now and again have sought to emulate the king’s 
general power. In any case this pervading division of free 
persons into lords and men, together with the king’s position as 
general over-lord, combined at a later time with the prevalence 
of dependent land tenures to form the more elaborate arrange- 
ments and theories of modievad feudalism. It does not seem 
possible either to assign any time in English history when some 
free men did not hold land from their personal lords, or to 
assign the time when this became a normal state of things. In 
the latter part of the ninth century there was already a con- 
siderable class of free men bound to work on the lands of others, 
for an ordinance of Alfred fixes the holidays that are to be 
allowed them; and we can hardly doubt that this work was 

1 atheist. II. 2. A man who waa aonaidei&ble enough to have only the long 
above him leiiaiied, of course, no other lord. 

* A.-S. Ohron. ann. 921. 
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incident to their own tenure*. At all events dependent land- 
holding appears to have been common in the century before 
the Norman Conquest. It was the work of the succeeding 
century to establish the theory that all land must be ‘hold of’ 
some one as a fixed principle of English law, and to give to the 
7] conditions of tenure as distinct from the personal status of the 
tenant on importance which soon became preponderant, and 
had much to do with the ultimate extinction of personal servi- 
tude under the Tudor dynasty*. 

Dependence on a lord was not the only check on the Tliefamiiy. 
individual freedom of a freeborn man. Anglo-Saxon polity 
preserved, even down to the Norman Conquest, many traces of 
a time when kinship was the strongest of all bonds. Such a 
stage of society, we hardly need add, is not confined to any one 
region of the world or any one race of men. In its domestic 
aspect it may take the form of the joint family or household 
which, in various stages of resistance to modern tendencies and 
on various scales of magnitude, is still an integral part of Hindu 
and South Slavonic life. When it puts on the face of strife 
between hostile kindreds, it is shown in the war of tribal 
factions, and more specifically in the blood-feud. A man’s 
kindred are his avengers ; and, as it is their right and honour 
to avenge him, so it is their duty to make amends for bis 
misdeeds, or else maintaia his cause in fight. Step by step, as 
the power of the State waxes, the self-centred and self-helping 
autonomy of the kindred wanes. Private feud is controlled, 
regulated, put, one may say, into legal harness ; the avenging 
and the protecting clan of the slain and the slayer are made 
pledges and auxiliaries of public justice. In England the 
legalized blood-feud expired almost within living memory, 
when the criminal procedure by way of 'appeal’ was finally 
abolished. We have to conceive, then, of the kindred not as 
an artificial body or corporation to which the State allows 
authority over its members in order that it may be answerable 
for them, but as an element of the State not yielding precedence 
to the State itseE There is a constant tendency to conflict 
between the old customs of the family and the newer laws of 
the State; the family preserves archaic habits and claims which 
clash at every turn with the development of a law-abiding 


1 Mf. 43. 

> A Bolitarj daini of villeinage is lepoitsd in tiie reign of James I. 
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cominonwealth of the modem type. In the England of tho | 

tenth century', we find that a powerful kindred may still be a ^ 

danger to public order, and that the power of threo shires may , 

be called out to bring an offending member of it to justice, 

At the same time the family was utilized by the groimg ' 

institutions of the State, so far as was found possible. We [p 8] i 


have seen that a lordleaa man’s kinsfolk might be called upon 

to find him a lord In other ways too the kindred was dealt ^ 

with as collectively responsible for its members*. We need not ^ 

however regard the kindred as a defined body hke a tribe or 'j 

clan, indeed this would not stand with the fact that the burden t 

of making and the duty of exacting compensation ran on the 

mothei’s side as well as the father’s. A father and sou, or two ' 


half-brothers, would for the purposes of the blood-feud have 
some of their kindred in common, but by no means all 

The legal importance of the kindred continues to be 
recognized in the very latest Anglo-Saxon custumals, though 
some details that we find on the subject in the so-called laws of 
Henry I. fall under grave suspicion, not merely of an antiquary's 
pedantic exaggeration, but of, deliberate copying from other 
Germanic law-texts. It is probable that a man could abjure 
his kindred, and that the oath used for the purpose included an 
express renunciation of any future rights of inheritance. We 
do not know whether this was at all a common practice, or 
whether any symbolic ceremonies like those of the Salic law 
were or ever had bean required in England*. 

Haniis- Further, we find distinctions of rank among freemen which, 
though not amounting to fundamental differences of condition, 
and not always rigidly fixed, had more or less definite legal 
moidents. From the earliest times a certain pre-eminence is 
accorded (as among almost all Germanic people)* to men of 
noble birth. The ordinary freeman is a ‘ ceorl,’ churl (there is 
no trace before the Norman Conquest of the modern degrada- 
tion of the word); the noble by birth is an ‘eorL’ TIm last 
word came later, under Danish influence, to denote a specific 

/Atheist. 71. (ludioia oivitetw Iiundoniae) 8, § 2. 

s KemUe, Saxons, i. 261, The A.-3, term for the kmdied is ■ mragfii’ in. 
Latin TersioDB ‘paientela’ 

> Hen. SS, g IB ; Sehmid pointe oat the strong resemblance to Lex BaL 60, 
<Ps eo qui ee de parentiUa tollere ynlt.’ 

1 Bronner, L. B 0. 1 . 101 ff. 
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office of state, ajid our present. ‘ carl’ goes back to it in that 
sense. The Latin equivalent comes got specialized in much the 
same 'way. But such was not its ancient meaning. Special 
relations to the king’s person or service produced another and 
somewhat different classification. ‘GesllS’ was the earliest 
[p 9] English equivalent, in practical as well as literal meaning, of 
comes as employed by Tacitus; it signified a well-born man 
attached to the king by the general duty of warlike service, 
though not necessarily holding any special ofiSce about his 
person. It is, however, a common poetic word, and it is not 
confined to men. It was current in Ine’s time but already 
obsolete for practical purposes in Alfred’s ; latterly it appears 
to have implied hereditary rank and considerable landed pos- 
sessions. The element of noble birth is emphasized by the 
fuller and commoner form ‘gesfSound.’ 

The official term of rank which we find in use in and after Thegn. 
Alfred’s time is ‘thegn'’ (]>egen, in Latin usually minister). 
Origmally a thegn is a household officer of some great man, 
eminently and especially of the king. Erom the tenth century 
to the Conquest thegnship is not an office unless described by 
some specific addition (horsjiegen, disojiegen, and the like) 
showing what the oflSce was. It is a social condition above 
[p.io] that of the churl, carrying with it both privileges and custom- 
ary duties. The ‘ king’s thegns,’ those who are in fact attached 
to the king's person and service, ore specially distinguished. 

We may perhaps roughly compare the thegns of the later 
Anglo-Saxon monarchy to. the country gentlemen of modem 
times who are in the commission of the peace and serve on the 
grand jury. But we must remember that the thegn had a 
definite legal rank. His wergild, for example, the fixed sum 
with which his death must be atoned for to his kindred, or 
which he might in some oases have to pay for his own misdoing, 
was six times as great as a common man’s; and his oath 
weighed as much more in the curious contest of asseverations, 
quite different from anything we now understand by evidence, 
by which early Germanic lawsuits were decided. It is stated 
in more than one old document that a thegn’s rights might be 
claimed by the owner of five hides (at the normal value of the 
hide, 600 acres) of land, a church and belfry, a ' burgh-gate- 
seat’ (which may imply a private jurisdiction, or may only 

1 The modern form thaTie has aoquiied misleading literary associations, 

p. n. I. 3 
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signify a Lown house), and a special place in the king’s hall. 

The like right is ascribed to a merchant who has thrice crossed 
‘the wide sea’ (the North Sea as opposed to the Channel) at 
his own chargea^ This may he suspected, in the absence of 
confirmation, of being merely the expression of what, in the 
writer’s opinion, an enhghtened English king ought to have 
done to encourage trade , still it is not improbable. Wo have 
no reason to reject the tradition about the five hides, which is 
borne out by some later evidence. But this gives us no warrant 
in any case for denying that a thegn might have less than five 
hides of land, or asserting that he would forfeit his rank if he 
lost the means of supporting it on the usual soala However, 
these details are really of no importance in the general history 
of our later law, for they left ho visible mark on the structure 
of Anglo-Norman aristocracy*. 

The last remark applies to certain other distinctions which [p.il] 
are mentioned in our authorities as well known, but never 
distinctly explained. We read of ‘ twelf-hynd ’ and ‘ twy-hynd ’ 
men, apparently so called horn their wergild being twelve 
hundred and two hundred shillings respectively. There was 
also an intermediate class of 'six-hyTBi'^^en. It would soem 
that the ‘twelf-hynd* men were thegns/Y*^ the ‘twy-hynd’ 
man might or might not be. But these thj/^P'cerhaps had no 
more practical interest for Qlanvill, cer|f'®^'^^y\jio^ more for 
Bracton, than they have for us. 1 ^ Tb- 

In like manner, the privileges of clerlf® ^ orders, , 
of secular or regular life, do not Qall f^ ™^®^gation 
here. Orders were regarded as conferrin^s^°* o^^y freedom 
where any doubt had existed, but a kind of nobility. There 
was a special scale of wergild for the clergy; but it was a 
question whether a priest who was in fact of noble birth should 
not be atoned for with the wergild appropriate to his birth, if 
it exceeded that which belonged to his ecclesiastical rank, and 
some held that for the purpose of wergild only the man’s rank 
by birth should be considered. 

It is well known that the superior clergy took (and with 
good cause) a large part in legislation and the direction of 
justice, as well as in general government. Probably we owe it 


1 Schmid, Qesetze, pp. 369, 397, 431. 

‘ Iiittk, Gesiths and Thegos, S. H. B. iv. 7S3, Maitland, Domesday 
Booh, 161. 
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to them that Anglo-Saxon law has left us any written evidences 
at all. But the really active and important part of the clergy 
in the formation of English law begins only with the clear 
separation of ecclesiastical and civil authority after the Conquest. 

We now have to apeak of the unfree class. 

Slavery, personal slavery, and not merely serfdom or villein- Slavety. 
age consisting mainly in attachment to the soil, existed, and 
was fully recognized, in England until the twelfth century. 

We have no means of knowing with any exactness the number 
of slaves, either in itself, or as compared with the free popula- 
tion. But the recorded manumissions would alone suffice to 
prove that the number was large. Moreover, wo know, not 
only that slaves were bought and sold, but that a real slave- 
trade was carried on from English, ports. This abuse was 
increased in the evil times that set in with the Banish 
invasions. Balds of heathen Northmen, while they relaxed 
social order and encouraged crime, brought wealthy slave- 
[p.iai buyers, who would not ask many questions, to the unscrupulous 
trader’s hand. But slaves were exported from England much 
earlier. Selling a man beyond the seas occurs in the Kentish 
laws as an alternative for capital punishment* ; and one obscure 
passage seems to relate to the offence of kidnapping freeborn 
men”. Ine’s dooms forbade the men of Wessex to sell a 
countryman beyond seas, even if he were really a slave or justly 
condemned to slavery*. 

Selling Christian men beyond seas, and specially into bond- sil- 
age to heathen, is forbidden by an ordinance of jEthehed, 
repeated almost word for word in Onut’s laws*. Wulfstan, 
archbishop of York, who probably took on active part in the 
legislation of JEthelred, denounced the practice in his homilies', 
and also complained that men’s thrall-right was narrowed. 

This is significant as pointing to a more humane doctrine, 
whatever the practice may have been, than that of the earlier 
Boman law. It seems that even the thrall had personal rights 
of some sort, though we are not able with our present informa- 
tion to specify them. Towards the end of the eleventh century 
« 

1 W)ht. 26. 

> HI. and B. 6 ; aee Solimid thareon. The alaye-tradsrB were often ioreigneis, 
oommonly Jews. Irdand and Gaul were tlie main routes. 

» In. 11. 

^ iBthelr. t. S, vi. 9 ; On. u. 3 ; of. Lex Bib. 16 ; Lex Sal. 39 § 3. 

0 A. Kapier, Berlin, 18S3, pp. 129, n., 168, 160-1. 
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the slave trade from Bristol to Ireland (where the Danes woro 
then in power) called forth the righteous indignation of another 
Wnlfstan, the hishop of Worcester, who held his place through 
the Conquest. He went to Bristol in person, and succeeded in 
putting down the scandaB. Its continued existence till that 
time is further attested hy the prohibition of iEthelrod and 
Onut being yet again repeated in the laws attributed to 
William the Conqueror*. 

Free men sometimes enslaved themselves in times of distress 
as the only means of subsistence; manumission of such persons 
after the need was past would be deemed a specially meri- 
torious work, if not a duty*. Sometimes well-to-do people 
bought slaves, and immediately afterwards freed them for the [p.i8] 
good of their own souls, or the soul of some ancestor. At a 
later time we meet with formal sales by the lord to a third 
person in trust (as we should now say) to manumit the serf*. 

The Anglo-Saxon cases do not appear to be of this kind. 
Sometimes a serf ‘bought himself’ free. We may suppose that 
a freedman was generally required or expected to take his place 
among the free dependants of his former master; and the 
express licence to the freedman to choose his own lord, which is 
occasionally met with, tends to show that this was the rule. 

The lord’s rights over the freedman’s family were not affected if 
the freedman left the domain'. There is nothing to suggest 
that freedmen were treated as a distinct class in any other way. 
What has just been said implies that a bondman might acquire, 
and not unfrequently did acquire, money of his own ; and, in 
feet, an ordinance of Alfred expressly makes the Wednesday in 
the four ember weeks a free day for him, and declares his 
earnings to be at his own disposal'. Moreover, even the earliest 
written laws constantly assume that a ‘ theow ’ might be able to 
pay fines for public offences. 

1 Will. Malm. Tits Wulstani, in Wliarion, Anglia Saora, ii. 2S8 ; q.uoted 
nearly in full, Freeman, Norman Conquest, iv. S86. 

' Leges Willelmi, i. 41. 

' God. Dipl. ir. 2S3 (manamission by Greatfloed of ' all the men irhose heads 
she tooh for their food in the eril days’). This and other examplee are oon- 
veulently collected at the end of Thorpe’s Diplomatarinm. 

^ L. Q. B. rii. 64. 

' Wiht. 8 ; an arohalo authorify, but there is nothing to show any change. 

' .Slf. 43 (as Schmid and the Latin version take it). Op, Theod. Fen. uiii. 

8 (Haddan and Stubbs, Councils, iii. 202). 
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On Lhe whole the evidence seems to show that serfdom was Slavery 
much more of a personal bondage and less involved with the ^age. 
occupation of particular land before the Norman Conquest than 
after ; in short that it approached, though it only approached, 
the slavery of the Eoman law. Once, and only once, in the 
earliest of our Anglo-Saxon textsh we find mention in Kent, 
under the name of Imt, of the half-free class of persons called 
Him and other like names in continental documents. To all 
appearance there had ceased to be any such class in England 
before the time of Alfred; it is therefore needless to discuss 
their condition or origin. ^ 

Thera ore traces of some kind of public authority having 
been required for the owner of a serf to make him free as 
regards third persons ; but from almost the earliest Christian 
times manumission at an altar had full effect*. In such cases a 
written record was commonly preserved in the later Anglo- 
Saxon period at any rate, but it does not appear to have been 
[p.U] necessary or to have been what we should now call an operative 
instrument. This kind of manumission disappears after the 
Conquest, and it was long disputed whether a freed bondman 
might not be objected to as a witness or oath-helper*. 

We now turn to iudicial institutions. An Anglo-Saxon Conris anfl 
" . • . j j justice, 

court, whether of public or private justice, was not surroundecL 

with such visible majesty of the law as in our own time, nor 

furnished with any obvious means of compelling obedience. It 

is the feebleness of executive power that explains tbe large 

space occupied in archaic law by provisions for the conduct of 

suits when parties make default. In like manner the solemn 

prohibition of taking the law into one’s own hands without 

having demanded one’s right in the proper court shows that 

law is only just becoming the rule of life. Such provisions 

occur as early as the dooms of Ins of Wessex*, and perhaps 

preserve the tradition of a time when there was no jurisdiction 

save by consent of the parties. Probably the public courts 

1 .athell}. 26. 

* Wiht. 8 : ' If one manumits his man at the altar, let him be folk-free.’ 

* Glanvill, ii. 6, Detaila on Anglo-Saxon servitude may he found in Kemble, 

Saxona, bk. i. o. 8, and Larking, Domesday Book of Kent, note 67. See also 
Maurer, KriUsohe Ueberaebau, i. 410; Jaetiow, Zur stiafreobtliohen SteUimg 
der Sklaven (Gierke’s GntersuchuTigen, 1878); Brunner, D. B. G. i. 96. 

* In. 9. Tbe wording ‘ wraoe d6’ is vague : doubtless it means taking the 
otbai party's oattle. 
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were always held in the open, air; there is no mention of 
churches being used for this purpose, a practice which was 
expressly forbidden in various parts of the continent when 
court houses were built. Private courts were held, when practi- 
cable, in the house of the lord having the jurisdiction, as is 
shown by the name halirnote or hall-moot. This name may 
indeed have been given to a lord’s court by way of designed 
contrast with the open-air hundred and county courts. The 
manor-house itself is still known as a court in many places in 
the west and south-east of England*. Ealimote is not known, 
however, to occur before the Norman Conquest. 

So far as we can say that there was any regular judicial 
system in Anglo-Saxon law, it was of a highly archaic type. 

We find indeed a clear enough distinction between public 
offences and private wrongs. Liability to a public fine or, in 
grave cases, corporal or capital punishment, may concur with 
liability to make redress to a person wronged or slain, or to his [p.l6] 
kindred, or to incur his feud in default. But neither these 
ideas nor their appropriate terms are confused at any time. 

On the other hand, there is no perceptible difference of au- 
thorities or procedure in civil and criminal matters until, within 
a century before the Conquest, we find certain of the graver 
public offences reserved in a special manner for the king’s 
jurisdiction. 

The staple matter of judicial proceedings was of a rude and 
simple kind. In so far as we can trust the written laws, the 
only topics of general importance were manslaying, wounding, 
and cattle-stealing. So frequent was the last-named practice 
that it was by no means easy for a man, who was minded to 
buy cattle honestly, to be sure that he was not buying stolen 
beasts, and the Anglo-Saxon dooms are full of elaborate pre- 
cautions on this head, to which wo shall return presently. 

Trocedwe. As to procedure, the forms were sometimes complicated, 
always stiff and unbending. Mistakes in form were probably 
fatal at every stage. Trial of questions of fact, in anything like 
the modern sense, was unknown. Archaic rules of evidence 
make no attempt to apply any measure of probability to 


* E.g. Clorelly Gout, K. Devon. Cp. Bentalia et OnstumBria, Somerset 
Beooid Sodei^, 1891, Glossal?, s. v. Curia. Vox the aula, haula, halla of D. B., 
see Maitland, Domesday Book, 109 fE. 
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individual cases'^. Oath was tha primary mode of proof, an 
oath going not to the truth of specific fact, but to the justice 
of the claim or defence as a whole. The number of persons 
required to swear varied according to the nature of the case 
and the rank of the persons concerned. Inasmuch as the oath, 
if duly made, was conclusive, what we now call the buixien 
of proof was rather a benefit than otherwise under ancient 
Gei’manic prooedime. The process of clearing oneself by the 
full- performance of the oath which the law required in the 
pai-ticular case is that which later medieval authorities call 
'making one’s law,’ facere legem. It remained possible, in 
certain cases, down to quite modem times. An accused person 
who failed in his oath, by not having the proper number of 
oath-helpers* prepared to swear, or who was already disqualified 
from clearing himself by oath, had to go to one of the forms of 
[p. 16 ] ordeal. The ordeal of hot water appears in Ine’s laws though 
until lately it was concealed from our view by the misreading 
of one letter in the text® Trial by combat was to all appearance 
unknown to the Anglo-Saxon procedure*, though it was formally 
sanctioned on the continent by Gundobad, king of the Bur- 
gundians, at the beginning of the sixth century and is found 
in the laws of nearly all the German tribes®. An apparently 
genuine ordinance of "William the Conqueror enables English- 
men to make use of trial by battle in their lawsuits with 
Normans, but expressly allows them to decline it. This is 
strong to prove that it was not an English institution in any 
form® Permitted or justified private war, of which we do find 
considerable traces in England®, is quite a different matter. 

1 Brunner, D. B. Q. ii. 876. 

* The usual modern term ‘oompurgator* was borrowed by legal antiquaries 
from eoolesiastloal sourosB in muob later times. 

s This discovery is due to Dr Diebermann, Sitzungsberiohte der berliner 
Akademie, 1896, zxxv. 829. The less common word ceao (a cauldron) was 
confused with aeap (buying) and the genuine reading was treated by the editors 
as an unmeaning variant. 

* The appearonoB of orest (a correct Borthem form=Eng. eomest) among 
the privileges of Waltham Abbey, Ood. Dipl. iv. 16d, is probably due to a posi- 
Bormau soribe, for our text rests on a very late copy. At oU events the charter 
is only a few years before the Oonquest. However, trial by battle may well have 
been known in the Danelaw throughout the tenth oeutury, 

’ Brunner, D. B. G. ii. 416. 

* Deg. Will. n. (Willelmes oyninges tsetnysse). 

7 ^If. 42. Sir James Stephen's statement (Hist. Grim. Daw, i. 61) that 
‘trial by battle was only private War under regnlatious' cannot be aooepted. 
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The AnglO'N’oruaan judicial combat belongs to a perfectly 
regular and regulated course of proceeding, is as strictly con- 
trolled as any other part of it, and has no less strictly defined 
legal consequences. 

A * fore-oath,’ distinct from the definitive oath of proof, was 
required of the party commencing a suit, unless the fact com- 
plained of were manifest; thus a fore-oath was needless if a 
man sued for wounding and showed the wound to the court. 

A defendant who was of evil repute might be driven byebhe 
fore-oath alone to the alternative of a three-fold oath or the 
ordeal*. 

As regards the constitution of Anglo-Saxon courts, our 
direct evidence is of the scantiest. We have to supplement it 
with indications derived from the Norman and later times. 

One well-known peculiarity of the Anglo-Saxon period is 
that secular and ecclesiastical courts were not sharply separated, 
and the two jurisdictions were hardly distmguished. The bishop fr. 17] 
sat in the county court; the church claimed for him a large 
share in the direction of even secular justice*, and the claim 
was fully allowed by princes who could not be charged with 
weakness'- Probably the bishop was often the only member of 
the court who possessed any learning or any systematic training 
in public afiairs. 

The most general Anglo-Saxon term for a court or assembly 
empowered to do justice is gerndt. lu this word is included all 
authority of the kind from the king and his witan* downwards, 
Folc-gem6b appears to mean any public court whatever, greater 
or less. The king has judicial functions, but they are very far 
removed from our modem way of regarding the king as the 
fountain of justice. His business is not to see justice done in 
his name in an ordinary course, but to exercise a special and 

^ On. n. 2S, and the nevly-piintsd gloss in Liehermann, OonsU. Gnnti, 
p. 14. From this, so (or as it ma; he tensted, it would eeem that a itiple foie- 
oath might put the ‘ credible' defendant to a stronger oath and the ' inoredible’ 
one to the severe ‘three-fold’ ordeal. 

* Bdg. m. 5 (third qnarter of tenth oentnry); • Institutes of Polity’ in 
Thorpe, Ancient Baws, il. 31B. 

' However, ae to the manner in whioh jaetiee was done in ecolesiaatuial 
caneea and when olertcs were aoonsed extremely little is known. See Stnhbe, 
Eistoiioal Appendix to Baport of Eooi. Courts Oomm. 1883, p. 88; Makowef, 

Const. Hist, of the Churob of England, 884 ft, 

* ‘Witenagerndt’ does not appear to have been an offloial term, 
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reserved power which a man must not invoke unless he has 
failed to get his cause heai'd in the jurisdiction of his own 
hundred h Such failure of justice might happen, not from ill- 
will or corruption on the part of any public officer, hut from a 
powerful lord protecting offenders who were his men”. In such 
cases the king might he invoked to put forth his power. It is 
obvious that the process was barely distinguishable from that 
of combating an open rebellion*. 

After the Horman Conquest, as time went on, the king's 
justice became organized and regular, and superseded nearly all 
the functions of the ancient county and hundred courts. But 
the king’s power to do justice of an extraordinary kind was far 
from being abandoned. The great constructive work of Henry 
n. and Edward 1. made it less important for a time. In the 
fifteenth and sixteenth centuries it showed its vitality in the 
hands of the king’s chancellors, and became the root of the 
modem system of equity*. Down to our own time that system 
preserved the marks of its origin in the peculiar character of 
the compulsion exercised by courts of equitable jurisdiction. 
Disobedience to their process and decrees was a direct and 
special contempt of the king’s authority, and a ' commission of 
[p.l8] rebellion’ might issue against a defendant making default in a 
chancery suit, however widely remote its subject-matter might 
be from the public affairs of the kingdom*. 

We have many examples, notwithstanding the repeated lyiisMo- 
ordinances forbidding men to seek the king’s justice except witaa. 
after failure to obtain right elsewhere, of the witan exercising 
an original jurisdiction in matters of disputed claims to book- 
land*. This may be explained in more than one w’ay. Book- 
land was (as we shall see) a special form of property which only 
the king could create, and which, as a rule, he created with 
the consent and witness of hk wise men. Moreover, one or 
both parties to such suits were often bishops or the heads of 
great houses of religion, and thus the cause might be regarded 
as an ecclesiastical matter fit to be dealt with by a synod rather 
than by temporal authority, both parties doubtless consenting 
to the jurisdiction. 

1 :D!dg. III. 2; repeated Gnat, n, 17. 

B iBtheUt. n. 8. * Ot .fflthelet. vi. (lud. Oiv. Lund.) 8 §§ 2, S. 

* Bladcetone, Conmi. iii. 61. * Blacketone, Oomm. iii. 444. 

e Oaees ooUeoied in EBsays in Anglo-Saxon Xiair, ed fin. 
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The charters that inform ns of what was done, especially in 
803 and 826, at the synods or synodal councils of Clovesho^ that 
‘famous place’ whose situation is now matter of mere con- 
jecture*, leave no doubt that on these occasions, at least, the 
same assembly which is called a synod also acted as the witan. 

The secular and spiritual functions of these great meetings 
might have been discriminated by lay members not taking 
part in the ecclesiastical business ; but it is by no means certain 
that they were*. In any case it is highly probable that the 
prohibitions above cited were never meant to apply to the 
great men of the kmgdom, ox royal foundations, or the king’s 
immediate followers, 

ana The ordinary Anglo-Saxon courts of public justice were the 
courts. county court and the hundred court, of which the county court 
was appointed to be held twice a year, the hundred every four 
weeka‘. Poor and rich men alike were entitled to have right 
done to them, though the need of emphasizing this elementary 
point of law in the third quarter of the tenth century suggests 
that the fact was often otherwise*. 

Thus the hundred court was the judicial unit, so to speak, 
for ordinary affairs. We have no evidence that any lesser D?. 19] 
public court existed. It is quite possible that some sort of 
township meeting was held for the regulation of the common- 
field husbandry which prevailed in most parts of England : and 
the total absence of any written record of such meetings, or (so 
far as we know) allusion to them, hardly makes the fact less 
probable. But we have no ground whatever for concluding 
that the township-moot, if that were its name, had any properly 
judicial functions, ‘Mark-moot,’ which has been supposed to 
he the name of a primary court, appears rather to mean a court 
held on the marches of adjacent counties or hundreds, or 
perhaps on the boundary dyke itself". 

The ordinances which tell us of the times of meeting ap- 
pointed for the county and hundred courts tell us nothing 
whatever of their procedure. It may he taken as certain, 

1 Haddan and Stubbs, Counoila, iii. 641, 696. 

" Earle, Land Obaiters, 468, ' Eemble, Basons, ii. 247, 240. 

* Edg. I. 1 (the asoription of this oidinanoe to Edgar is oonjociural, but 
seixes to fizita earliest possible date, Sdbmid, p. zlviii.; Liebermana, Oonsil. 

Cnuti, p. v.)s Edg. in. 6, 

“ Edg. ui. 1. 

* Cf. Sebmid, Qlossar, s. v. msaroi Maitland, Domesday Book, 276. 
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however, that they had no efficient mode of compelling the 
attendance of parties or enforchig their orders. A man who 
refused to do justice to others according to the law could only 
be put out of the protection of the law, save in the cases which 
were giwe enough to call for a special expedition against him. 
Outlawry, developed in the Danish period as a definite part of 
English legal process, remained such until our own time. All 
this is thoroughly oharaoteristio of archaic legal systems in 
general. Nothing in it is peculiarly English, not much is 
peculiarly Germanic. 

Thus far we have spoken only of public jurisdiction. But Mvate 
we know that after the Norman Conquest England was covered 
with the private jurisdictions of lords of various degrees, from 
the king himself downwards, holding courts on them lands at 
which their tenants were entitled to seek justice in them own 
local affairs, and bound to attend that justice might be done to 
their fellows. ‘ Court baron ’ is now the most usual technical 
name for a court of this kind, but it is a comparatively modem 
name. Further, we know that private jurisdiction existed on 
the continent much earlier, and that it existed in England in 
the early part of the eleventh century. It is a question not 

te.20] free from doubt whether the institution was imported from the 
continent not long before that time, or on the contrary had 
been known in England a good while before, perhaps as early 
os the date of our earliest Anglo-Saxon laws and charters, not- 
withstanding that it is not expressly and directly mentioned in 
documents of the earlier period. For our present purpose it is 
enough to be sure that private courts were well established at 
the date of the Conquest, and had been increasing in number 
and power for some time\ 

[p. 2 i] Proceeding to the subject-matters of Anglo-Saxon juris- 

diction, we find what may he called the usual archaic features. Angtt- 
The only substantive rules that are at all fully set forth have 
to do with offences and wrongs, mostly those which are of a 
violent kind, and with theft, mostly cattle-lifting. Except so 
far as it is involved in the law of theft, the law of property is 
almost entirely loft in the region of unwritten custom and local 
usage. The law of contract is rudimentary, so rudimentary as 
to be barely distinguishable from the law of property. In fact 
people who have no system of credit and very little foreign 

1 Maitland, Domesda; Book, BO fl., 268 fE. 
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trade, and who do nearly all their business in person and by 
word of mouth with neighbours whom they know, have not 
much occasion for a law of contract. It is not our purpose to 
consider in this place the relation of Anglo-Saxon customs and 
ordinances to those of Germanic nations on the continent ; to 
inquire, for example, why the Salic or the Lombard laws should 
present striking resemblances even in detail to the laws of 
Alfrod or Onut, but provide with equal or greater minuteness 
for other similar cases on which the Anglo-Saxon authorities 
are silent. In the period of antiquarian compilation which set 
in after the Norman Conquest, and of which the so-called laws 
of Henry I. are the most conspicuous product, we see not only 
imitation of the continental collections, but sometimes express 
reference to their rulea^ But this kind of reference, at the fe-' 
hands of a compiler who could also quote the Theodosian code*, 
throws no light whatever on the possibilities of continental 
influence at an earlier time. It is highly probable that Alfred 
and his successors had learned persons about them who wore 
more or less acquainted with Frankish legislation if not with 
that of remoter kingdoms. But it suflBces to know that, in its 
general featm-es, Anglo-Saxon law is not only archaic, but offers 
an especially pure type of Germanic archaism. We are there- 
fore warranted in supposing, where English authority fails, that 
the English usages of the Anglo-Saxon period were generally 
like the earliest corresponding ones of which evidence can be 
found on the continent. 

Tiie king's Preservation of the peace and punishment of offences were 
dealt with, in England as elsewhere, partly under the customary 
jurisdiction of the local courts, partly by the special authority 
of the king. In England that authority gradually superseded 
all others. All criminal offences have long been said to be 
committed against the king’s peace ; and this phrase, along with 
‘ the king’s highway,’ has passed into common use as a kind of 
ornament of speech, without any dear sense of its historical 
meaning. The two phrases ore, indeed, intimately connected ; 
they come from the time when the king’s protection was not 

^ Iteg. Hen, o. 87 § 10, 89 § I, Beeandnia legem Saligan ; 90 § 4, aeoundmu 
legem mba&iiotnm aohatar. 

^ IiBg. Hen. 0 . 83 § 4: 'de libio Theodoelanae legie, ininste yietue infra ties 
menses leparet oansam.’ The q,iK)t&UQn is reall;y from on. epitome of the Iiex 
Bomaaa Vieigothomm. 
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univoiml but particular, when the king’s peace was not for all 
men or all places, and the king’s highway was in a special 
manner protected by it. Breach of the king’s peace was an act 
of personal disobedience, and a much graver matter than an 
ordinary brooch of public order; it made the wrong-doer the 
king’s enemy. The notion of the king’s peace appears to have 
had two distinct origins. These were, first, the special sanctity 
of the king’s house, which may be reg^arded as differing only in 
degree from that which Germanic usage attached everywhere 
to the homestead of a free man; and, secondly, the special 
protection of the king’s attendants £md servants, and other 
persons whom he thought fit to place on the same footiyig. 

In the later Anglo-Saxon period the king’s particular protection 
is called gnS as distinct from the more general word friS. 
Although the proper name is of comparatively recent introduc- 
[p.28] tion' and of Scandinavia n extraction, tho thing seems to answer 
to the Frankish aermo or verlvm regia, which is as old as the 
Salic law*. The rapid extension of the king’s peace till it 
becomes, after the Norman Conquest, the normal and general 
safeguard of public order, seems peculiarly English*. On the 
continent the king appears at an early time to have been 
recognized as protector of the general peace, besides having 
power to grant special potection or peace of a higher order*. 

It is not clear whether there was any fixed name for the The 
general peace which was protected only by the hundred court pcacSi! 
and the ealdorman. Very possibly the medieval usage by which 
an inferior court was said to be in the peace of the lord who 
held the court may go back in some form to tbe.earliest time 
when there were any set forms of justice; and there is some 
evidence that in the early part of the tenth century men spoke 


^ See A.-S. Ohron, snn. 1002. 

* Pustd de Conlanges, Originea du syeWme Kodal, 800 ff. lex Sftl. xiii. 
6; Ivl. fi. Edict of Ohilperio, 9. To be out of tho king’s proteetion is to be 
extra eermnem eman, ferae rmtro semone. In xiv. i, yraeceptum appears to bs 
the king’s wntten proteotion or licence. The phrosa in Ed, Oonf. 6 § 1 
(of. Brunner, D. B. G. ii 42), ore euo vtlagabit eunt rex, or, as the second 
edition gives it, utla^abii eim rex verbo orie mi, looks more like the oonfuaed 
imitation of an arohaizing compiler than a genuine pMallel. 

* For some further details see FoUook, Oxford lectures, 1890, 'The King’s 
Peace,’ 66. 

* See Brunner, D. B. 6. ii. §§ 86, 86, who calls attention (p. 42) to the 
rdalave weakness of the crown in England before the Oougueet. 
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of the peace of the witaa*. We have not found English 
authority for any such term as /olk-peaoe, which has eometimoa 
been, used in imitation of (Jennan writers. No light is thrown 
on early Anglo-Saxon ideas or methods of keeping the peace by 
the provision that every man shall be in a hundred and tithing, 
for it first appears in this definite form in the laws of Cnut*, 
and both its history and meaning are disputable. This, however, 
is a matter of administrative mechanism rather than of the law 
itself. We shall have a word to say about this matter when 
hereafter we speak of frankpledge. 

Fenflaad In Anglo-Saxon as well as in other Germanic laws we find [p.si'; 
' that the idea of vrrong to a person or his kindred is still primary, 
and that of offence against the common weal secondary, even in 
the gravest cases. Only by degrees did the modern principles 
prevail, that the members of the community must be con- 
tent with the remedies afforded them by law, and must not 
seek private vengeance, and that, on the other hand, public 
offences cannot be remitted or compounded by private bargain. 

Personal injury is in the first place a cause of feud, of 
private war between the kindreds of the wrong-doer and of the 
person wronged. This must be carefully distinguished from a 
right of specific retaliation, of which there are no trae'es in 
Germanic law®. But the feud may be appeased by the accept- 
ance of a composition. Some kind of arbitration was probably 
resorted to from a very early time to fix the amount. The 
next stage is a scale of compensation fixed by custom or 
enactment for death or minor injuries, which may be graduated 
according to .the rank of the person injured. Such a scale may 
well exist for a time without any positive duty of the kindred 
to accept the composition it offers. It may serve only the 
purpose of saving disputes as to the amount proper to be paid 
when the parties are disposed to make peace, But this 
naturally leads to the kindred being first expected by public 
opinion and then required by public authority nob to pursue 
the feud if the proper composition is forthcoming, except in a 


^ B3w. n. 1, Sbbtmd, O-loss. s. v. FHeit, oonsiders general peooe to 
have been the king’s peace in some esnss. This lacks aatlioritj, but eeema 
aoeepted ae regards ibe oontinent: Srunner, B. B. B. ii. 42, Jt is nearer the 
trntb than any talk about the 'folk-peaee.' 

“ On, II. 20. 

• iBlf, Prolog. 19, copied from the book of Bxodns, is of oouise no exception. 
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few extreme cases which also finally disappear. At the same 
time, the wrong done to an individual extends beyond his own 
family; it is a wrong to the community of which he is a 
member; and thus the wrong-doer may be regarded as a public 
enemy. Such expressions as ‘outlaw against all the people ’ in 
the Anglo-Saxon laws preserve this point of view^. The 
conception of an ofiPenoe done to the state in its corporate 
person, or (as in our own system) as represented by the king, 
ifl of later growth. 

Absolute chronology has very little to do with the stage of TarifE of 
growth or decay in which archaic institutions, and this one in ttos.****' 
particular, may be found in different countries and tipes, The 
Homeric poems show us the blood-feud in fall force in cases of 
[p. 25] manslaying (there is little or nothing about wounding), tempered 
by ransom or composition which appears to be settled by 
agreement or arbitration in each case. In the classical period 
of Greek history this has wholly disappeared. But in Iceland, 
as lato as the time of the Norman Conquest of England, we find 
a state of society which takes us back to Homer. Manslayings 
and blood-feuds aro constant, and the semi-judicial arbitration 
of wise men, though often invoked, is but imperfectly successful 
in staying breaches of the peace and reconciling adversaries. 

A man’s life has its price, but otherwise there is not even any 
recognized scale of compositions. In the Germanic laws both 
of England and of the mainland we find a much more settled 
rule some centuries earlier. EuU scales of oompositiou are 
established. A freeman's life has a regular value set upon it, 
called wergild, literally ‘man’s price’ or ‘man-payment®,’ or 
oftener in English documents wer simply; moreover, for injuries 
to the person short of death there is an elaborate tariff. The 
modern practice of assessing damages, though femiliar to Eomau 
law in the later republican period, is unknown to early Germanic 
law, nor were there in Germanic procedure any means of 
applying the idea if it had existed. Composition must generally 
be accepted if offered; private war is lawful only when the 
adversary obstinately refuses to do right. In that case indeed, 
as we learn from a well-known ordinance of Alfred®, the power 

^ Cp. diettis Saga, o. 79. 

* Brunnar, D. B. G. i. 86, An archaio eynonyiii Udd ooours .ffithelb. 22, 23, 
op, Giimm, 6S2. 

< M)i. 42. 
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of the ealdorman, and of the Icing at need, may be called in if 
the plaintiff is not strong enough by himself ; in other woixls 
the contumacious donier of justice may be dealt with as an 
enemy of the commonwealth. At a somewhat later time we 
find the acceptance and payment of compositions enforced by 
putting the obligation between the parties under the special 
sanction of the king’s peacel But it was at least theoretically 
possible, down to the middle of tho tenth century, for a man- 
slayer to elect to hear the feud of the kindred®. His own 
kindred, however, might avoid any share in the feud by dis- 
claiming him ; any of them who maintained him after this, as 
well as apy of the avenging kinsfolk who meddled with any [p.26] 
bub the actual wrong-doer, was deemed a foe to the king (the 
strongest form of expressing outlawry) and forfeited all his 
property. 

Wer.wfte, We find the public and private aspects of injurious acts 
pretty clearly distinguished by the Anglo-Saxon terms. We/r, 
as we have said, is the value set on a man’s life, increasing with 
his rank. For many purposes it could be a burden as well as a 
benefit ; the amount of a man’s own wer was often the measure 
of the fine to he paid for his offences against public order. 

Wite is the usual word for a penal fine payable to the king or 
to some other public authority. S 6 t (the modern German 
Basse) is a more general word, including compensation of any 
kind. Some of the gravest offences, especially against the king 
and his peace, are said to be hdtleds, ‘bootless’; that is, the 
offender is not entitled to redeem himself at all, and is at the 
king’s mercy. The distinction between wer and wite must be 
very ancient; it corresponds to what is told us of German 
custom by Tacitus’. 

Pnniflii. The only punishments, in the proper sense, generally appli- 
cable to freemen, were money fines, and death in the extreme 
oases where redemption with a money fine was not allowod. A 
credible tradition preserved in the prologue to Alfi'ed’s laws 
tells us that after the conversion of the English to Christianity 

1 Edm. w. 7, and JBe Wergilde (Schmid, App, vii.) § 4. 

® Edm. II. 1. £!theli. n. 6 § 1, seggegts hut hardly proves a change, leaving 
the option with the elain man’s Mndied alone, though such is held to have been 
the settled rule on the continent ; Brunner, B. B. 0-. i. 163. 

® Tao. dorm, c. 12. S6t is closely conneoted with ’better’; the idea is 
■making good,’ 
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the bishops and mac-men ‘ for the- mild-heartedness sake that 
Christ taught’ sanctioned the redemption by fine of offences 
less than that of treason against one’s lord”-. Mutilation and 
other corporal punishments are prescribed (but with the alter- 
native of redemption by a heavy fine) for false accusers, for 
habitual criminals, and for persons of evil repute who have 
failed m the ordeaP. 

Imprisonment occurs in the Anglo-Saxon laws only as a 
means of temporary security. Slaves were liable to capital and 
other corporal punishment, and generally without redemption. 

The details have no material bearing on the general history of 
the law, and may be left to students of semi-barbarous manners. 
Outlawry, at first a declaration of war by the commonwealth 
against au offending member, became a regular means of com- 
pelling submission to the authority of the courts, as in form it 
continued so to he down to modem times". In criminal pro- 
Iii. 27 ] oeedings, however, it was used as a substantive penalty for 
violent resistance to a legal process or persistent contempt of 
court". Before the Conquest, outlawry involved not only 
forfeiture of goods to the king, but liability to be killed with 
impunity. It was no offence to the king to kill his enemy, and 
tho kindred might not claim the wergild". It was thought, 
indeed, down to tho latter part of the sixteenth century, that 
the same reason applied to persons under the penalties appointed 
by the statutes of framm/ire, which expressly included being 
put out of Ibe king’s protection". 

It would appear that great difficulty was found both inpifflcuitiea 
obtaining specific evidence of offences, and in compelling accused 
and suspected persons to submit themselves to justice, and pay 
their fines if convicted. This may serve to explain the severe 
provisions of the late Anglo-Saxon period against a kind of 


1 JElf. Prolog, 49 § 7. 

® In. 18; iSlf. 82; On. ii. 16, 80. Eie *folt-letiBing’ of Alfred’s law must 
be habiinol false aconsation in the iolk-moot, not private slander. 

" It was formally abolished in oivil piocesdinge only in 1879, 48 & 48 Tioi. 
c. o9, a. 8. In criminaj. matters it is still possible. Bat It has not been in use 
for a generatiou or more. 

" 13. & G. 6 § 6; op. BSdg, I. 8 ; Jlthelr. 1. 1 § 9, and many latA paesages. 

» B. & G. 6 § 7: the outlaw, if slain, shall lie Agylit, the exact eqnivalent of 
the Homeiio i/liirou>os. 

® Oo. Lxtt. 130 a; Blaolistone, Comm. iv. 118 ; 6 EUz. o. 1. 
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persons described as 'frequently accused,’ 'of no credit’.’ Ono 
who had been several times charged (with theft, it seems we 
must understand), and kept away from three courts running, 
might be pursued and arrested as a thief, and treated as an 
outlaw if he failed to give security to answer his accusers”. A 
man of evil repute is abcady half condemned, and if he evades 
justice it is all but conclusive proof of guilt. In communities 
where an honest man’s neighbours knew pretty well what he 
was doing every day and most of the day, this probably did not 
work much injustice. And E n g li s h criminal procedure still held 
to this point of view two centuries after the Conquest. It may 
be said to linger even now-a-days in the theoretical power of 
grand juries to present offences of their own knowledge. 

Maiuten- Several passages, and those from a period of comparatively 
otfemtes Settled government, show that great men, whose followers had 
by great committed crimes, often harboured and maintained thorn in 
open defiance of common right®. If it was needful for iEthelstan, 
the victor of Brunanburh, to make ordinances against lawless- [p-Sfl 
ness of this kind, we can only think that weaker princes left it 
without remedy, not because the evil was less in their days, but 
because they had no power to amend it. The same thing was 
common enough in the Scottish highlands as late as the early 
part of the eighteenth century*. 

Putting together these indications of a feeble executive 
power, we are apt to think that the absence of trial by battle 
from Anglo-Saxon procedure can best be explained by the 
persistence of extra-judicial fighting. Gundobad of Burgundy, 
and other Germanic rulers after h.im, tempted their subjects 
into court by a kind of compromise. It is hardly possible to 
suppose that their ostensible reason of avoiding perjury was the 
real one. Bather it was understood, though it could not be 
officially expressed, that Burgundian and Lombard" freemen 


■Why 110 
trial by 
batUe. 


^ Eag. tVit-byiig, folce ungetrUwe, Bat. incredibilU, The idea is the con- 
tradiction ol getriweshomo probta or legalii. Folce oi ealbm folce aignides 
merely notoriety; we oanuot find in the text, oe some writers have done, a 
doctrine of fealty to the people as a quasi-sovereign. 

s Edg. m. 7 ; On. n. 83 ; op. ib. 22. 

* Jithelst, n. 8, op. 17 ; iv. 3. Cp. vi. 8, as to over-powerful olane. 

* Of. Baillie Kicol Jarvie on the state of the Highlands, Bob Boy, ii. oh. 12 
(original edition). 

> liiutprand openly regretted that trial by oomhat oould not be abolished. 
Lintpr. o. IIB : ‘ inoeiii aumus de iudicio dei, et multos audiuimus per pugnam 
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would submit to being forbidden to fight out of court on the 
terms of being allowed to fight under legal sanction, thus 
combining the physical joy of battle with the intellectual 
luxury of strictly formal procedure. It seems plausible to 
suppose that the mechanism of Anglo-Saxon government was 
not commonly strong enough to accomplish even so much. AH 
this, however, is conjectural. There is no reason to doubt that 
among some Germanic tribes battle was recognized as a form 
of ordeal from very ancient times •, we have no means of solving 
the ulterior question why those tribes did not include the 
ancestors of the Anglo-Saxons. 

Offences specially dealt with in various parts of the Anglo- Specui 
Saxon laws are treason, homicide, wounding and assault (which, 
however, if committed by free man, are more wrongs than 
crimes), and theft Treason to one's lord, especially to the 
long, is a capital crime. And the essence of the crime already 
consists in compassing or imagining the long's death, to use the 
later language of Edward III.’s Parliament*. The like appears 
in other Germanic documents’. It seems probable, however, 
that this does not represent any original Germanic tradition, 
but is borrowed from the Roman law of maiestas, of which one 
main head was plotting against the lives of the chief magis- 
[p. 89 ] trates*. No part of the Roman law was more likely to be 
imitated by the conquerors of Roman territory and provinces ; 
and when an idea first appears in England in Alfred’s time, 
there is no difiSoulty whatever in supposing it imported from 
the continent. Not that rulers exercising undefined powers in 


sine lustitlai oBusam saatn peiders; Bed propter oonBoitatinem gentis nostrae 
langobardoiam legain ipaam netaie non posBumaB'. Aritus, bishop of Vienne, 
protested against Ciandobad’s ordinance. At a later time dgobard of Iiyons 
denonnoed it. See Lea, Saporeiition and Force, ed. 4, p. 409. 

> MVLi. 

9 Bd, Both. 1 (L. Langob.) ' contra animam regie oogitaverit ant oon- 
elliaTent'; L Bax. 24, 'de morie oonediatne tneiit'; so L, Bainw. li, 1; 
L. Alam. 23: 'in mortem daois consUlatoe fuerit’; op. Bronner, B. B. O. 
li. 688. 

’ The following words no doubt enbetantiallf ropiessnt the text of the lex 
Julia: 'Oiuiieve opera etnailio dolo malo anttilhm, tnitum erit q.ao ijuis magis- 
tratns popati Bomani ^uive impetium potestaiemve habsat ocoidatur,’ Dig. 
43. 4 ad 1. Inliam maiestatis, 1 § 1. The comiliaoerit, cotaiUatiufaerit, of the 
dermanio laws can hardlj be an accidental resemblance. In dlauv. xir. 1, the 
principal terms are maohimtim fume vel aligmi fecme, but eoniihum dediase 
IS there too. 


4—2 
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a rude state of society needed the Leas Julia to teach them the 
importance of putting down conspiracies at the earliest possible 
stage. We are now speaking of the formal enunciation of the 
rule. On the other hand, the close association of treason 
against the king with treason against one’s personal lord 
who is not the king is eminently Germanic. This was pre- 
served in the 'petty treason’ of medieval and modern criminal 
law. 

The crime of treason was unatonable^ and the charge had 
to be repelled by an oath adequate in number of oath-helpers, 
and perhaps in solemnity, to the wergild of the king or other 
lord as the case might be. If the accused could not clear 
himself by oath, and was driven to ordeal, he had to submit to 
the threefold ordeal* that is, the hot iron was of three pounds’ 
weight instead of one pound, or the arm had to bo plunged 
elbow-deep instead of wrist-deep into tho boiling water'. 

Homicide appears in the Anglo-Saxon dooms as a matter 
for composition in the ordinary case of slaying in open quarrel 
There are additional public penalties in aggravated cases, as 
where a man is slain in the Icing’s presence or otherwise in 
breach of the king’s peace. And a special application of tho [PjBO] 
king’s protection is made in favour of strangers ; a matter of 
some importance when we remember that before .the time of 
Alfred a Mercian was a stranger in Kent, and a Wessex man in 
Mercia. Two-thirds of a slain stranger’s we/r goes to the king. 

We find a rudiment of the modem distinction between murder 
and manslaughter, but the line is drawn not between wilful and 
other killiag, but between killing openly and ’in secret. It 
would seem indeed that ‘ moi® ’ at one time meant only killing 
by poison or witchoi'afb. The offence of ' moiW ’ was unatonable. 


* Cn. n. 64 ; Leg. Hen. 12, 

* SM. 4; Hjthelet. ii. 4; JEltbeli. y. 80, yi. 37; Cn, n. 57. TMa last passage, 
in its literal terms, wonld not allow purgation b; oath-belpeis at all, but send 
the accused straight to the ordeal. So great a change at the previous law con 
searoel^ have been intended, .^thslred’s ordinance, vi. 37, requires the 'deepost 
oath,’ whatever that was. Op. Qodwine's oath ■ cum iotius fere Angliao princip- 
ibus et ministris dignioribns,’ Fior. Wigorn. i. 196. Possibly Danish law may 
have been stxioiei^han English. We hear of an oath of 48 thanes against the 
charge of robbing a corpse; Be walredfe, Schmid, App. zv. in a document 
apparently of Danish extraction ; see Brunner, D. B. Q-. ii. 684. The Lex 
l^bnaria requires in some special oases an oath of 86 or even 72 men, 

* Edg. i. 9; Dim be hdtan iiene and wetre, Schm, App. zvi. 
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and the miirdei’er, if aacortaiuod, might be delivered over to the 
dead man’s kindred*. 

An onblaw might, as Ave have seen, he slain with impunity ; JuatiflaUo 
and it was not only lawful hut meritorious to kill a thief flying 
from justico”. An adulterer taken m flagrante deliato by the 
woman’s lawful husband, father, brother, or son, might be killed 
without risk of blood-fend. In like mnn-nnr homicide was 
excusable when the slayer was fighting in defence of his lord, 
or of a man whose lord he was, or of his kinsman ; but a man 
must in no case fight against his own lord'. A ma.Ti who slew 
a thief (or, it would seem, any one) was expected to declare 
the fact without delay, otherwise the dead man’s kindred might 
clear his fame by their oath and require the slayer to pay 
wergild as for a true mon^. We do not find any formalities 
prescribed in the genuine dooms. The safest course would no 
doubt be to report to the first credible person met with, and to 
the first accessible person having any sort of authority*. 

Injuries and assaults to the person were dealt with by a Personal 
minute scale of fixed compensations, which appears, though Kivon- 
much abridged, as late as the Anglo-lTorman compilations. But 
rules of this kind are not heard of in practice after the Con- 
quest. It is worth while to notice that the contumelious 
outrage of binding a free man, or shaving his head in derision, 
or shaving off his heard, was visited with heavier fines than 
any hut the gravest Avounds®. Li the modern common laAv 
[p 31] compensation for insult, as distinct horn actual bodily hurt, is 
arrived at only in a somewhat indirect fashion, by giving juries 
a free hand in the measure of damages. Accidental injuries 
are provided for in a certain number of particular cases. A 
man carrying a spear should carry it level on his shoulder in 
order to he free from blame if another runs upon the point. If 
the point is three fingers or more above the butt (so as to bring 
the point to the level of a man’s face), he will be liable to pay 
wer in case of a fatal accident, and all the more if the point 

* On. II. 66 ; Hen. 71, 93. See Sohmid, Qloee. b. v. mor%, and op. the old 
Norse adage, ‘ Night-slaying is murdar ’ (Watt-nip er morS-vlg ) ; also Lex Bib. 16. 

^ In. 36, op. 38; iSthelst. vi. (lud. Civ. Lund.) 7 ; op. Bd. Oonf. 36. 

> ffilf. ii. * In. 31. 

‘ Hen. 83 § 6. The detailed instruotions for laying out the slain man with 
his arms, eto., are ourious but untrustworthy. The main objeot was to show 
that the kiUing was not seeret. 

' ,filf. 36. Nor oontinental analogies, see Brunner, D. B. Q. ii. 674 
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were in front ($o that he could have seen the other’s danger)*. 

This is rational enough ; but in the case of harm ensuing even 
by pure accident from a distinct voluntary act, we find that the 
actor, however innocent his intention, is liable, and that the 
question of negligence is not considered at alL Legis mini est 
qui imscienter peccat, scienter eenendet. says the compiler of the 
so-called laws of Henry I., translating what was doubtless an 
English proverb®. There is no earlier English authority, but 
such is known to have been the principle of all old Germanic 
laws. It seems to have extended, or to have been thought by 
some £o extend, even to barm done by a stranger with weapons 
which the owner had left unguarded. Onut’s laws expressly 
declare, as if it were at least an unsettled point, that only the 
actual wrong-doer shall be liable if the owner can clear himself 
of having any part or counsel in the mischief*. Borrowing or 
stealing another man's weapons, or getting them by force or 
fraud from an armourer who had them in charge for repair, 
seems to have been a rather common way of obscuring the 
evidence of manslaying, or making false evidence ; and it was a 
thing that might well be done in collusion. One man would 
be ready to swear with his oath-helpers, 'I did not kill him,’ 
the other, with equal confidence, ‘No weapon of mine killed 
himV And in consequence, it would seem, of the general sus- 
picion attaching to every one possibly concerned, an armouroi’ [p.sal 
was bound to answer to the owner at all hazards (unless it 
were agreed to the contrary) for the safe custody and return 
of weapons entrusted to him*, perhaps even for their return 
free from any charge of having been unlawfully used*. Such 

1 .ZElf. 36 (probably enacted in oonBeqnenoe of soma paiticnlai- oaea in the 
king’s oonrt, or oiberirise weU known); op. Hen. 68 §§ IS. The proviso as to 
holding the spear level is easily nndersiood as referring to a spear of moderate 
length, whiob could not be well carried, like the long ISth.-Wth. cent, pike, with, 
the point so high up os to be wholly out of harm’s way. The oarriago of the 
'pnissant pike’ was almost a spedal art when its time oame, 

* Hen. 88 § 6, 90 § 11. [l>e] breaht mgewealdef bete geweMes, in Germany 
war unwillig gethm muta wittig sahlen ; see Heusler, Znstiiuiionen, ii. 363. 

* On. n, 76 ; op. Hen. 87 § 2. 

* Seeme29; fBlf. 19. 

* 19 § 3 ; Hen, 87 § 3. A giuiilar role as to arms given in pledge still 
has the force of law in Hontenegro : Code gtndral des hiens (tr. Dareste), Paris 
1802, art. 176, 

* The word gerund may well point to a warranty of this kind. Brunner, 
Horscihungeu, 620, 
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a charge might have involved the forfeiture of the weapon 
until quite modern timea 

The extreme diffieulty of getting any proof of intention, or AcoUm 
of its absence, in archaic procedure is, porhaps, the best ex- M^onsf-' 
planation of rules of this kind. At all events, they not only SeliTs. 
are characteristic of early German law, but they have left their 
mark on the developed common law to a notable extent. In 
modem times the principle of general responsibility for pure 
accidents arising from one’s la^nl act has been disallowed in 
the United States, and more lately in England. But, as regards 
the duty of safely keeping in cattle, and in the ease of persons 
collecting or dealing with things deemed of a specially dan- 
gerous kind, the old Germanic law is still the law of this land 
and of the greater part of North America. 

Fire, rvhioh English law has regarded for several centuries 
as a specially dangerous thing in this sense, and which is dealt 
with in some of the eaily Germanic dooms, is not mentioned 
for this purpose in our documents*. Liability for damage done 
by dogs is on the other hand rather elaborately dealt with by a 
scale of compensation increasing after the first bite’. 

There are traces of the idea which underlay the Boman 
noxal actions, and which crops up in the medieval rule of 
deodand, that where a man is Mled by accident, the immediate 
cause of death, be it animate or inanimate, is to be handed 
over to the avenger of blood as a guilty thing. "When men 
were at work together in a forest, and by misadventure one let 
a tree fall on another, which killed him, the tree belonged to 
the dead man’s kinsfolk if they took it away within thirty 
days". This kind of accident is still quite well known in the 
forest countries of Europe, as witness the rude memorial pic- 
tures, entreating the passer’s prayers, that may be seen in any 
Tyrolese valley. Also a man whose beast wounded another 
might surrender the beast as an alternative for money com- 
pensation^ 

S8] Theft, especially of cattle and horses, appears to have been Thefb. 
by far the commonest and most tropblesome of offences. There 
is a solitary and obscure reference to ‘ stolen flesh ’ in the laws 
of Ine'. Perhaps this is to meet the case of a thief driving 

* jElf. 12 BeemB to relate only to wilful tiespasB in woods. 

» Jilt 23. • Jilt IS, * Jilt 2d. • In. 17. 
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cattle a certain distance and then slaughtering them, and 
hiding the flesh apart from the hides and horns, which would 
be more easily identified. If we are surprised by the severity 
with which our ancestors treated theft, we have only to look 
at the prevalence of horse-stealing in the less settled parts of 
the western American states and territories in our own time, 
and the revival of archaic methods for its abatement. Collusion 
with thieves on the part of seemingly honest folk appeals to 
have been thought quite pcssible: Cnut required every man 
above twelve years to swear that he would be neither a thief 
nor an accomplice with thieves', and special penalties for letting 
a thief escape, or failing to raise, or follow, the hue and cry, 
point in the same direction'. Slavery was a recognized penalty 
when the thief was unable to make restitution. This, if it 
stood alone, might be regarded as ha nding over the debtor’s 
person by way of compensation rather than a punishment in 
the modern sense. But moreover the offender’s whole fhmily 
might lose their freedom as accomplices. The harshness of 
this rule was somewhat relaxed if the thief s wife could clear 
herself by oath from having had any port in stolen cattle which 
had been found in his bouse®. But as late as the early part of 
the eleventh century, Wulfetan’s homily‘ complains that ' cradle- 
children ' are unjustly involved in the slavery of their parents. 

All this, however, belongs to social antiquities rather than to 
legal history. The common law of theft is wholly post-Norman. 

Nor is it needful to dwell on the Anglo-Saxon treatment of 
special and aggravated forms of theft, such as sacrilege*. Steal- 
ing on Sunday, in Lent, and on Christmas, Easter, or Ascension 
Day, was punishable with a double fine by the old Wessex law®. 

In a modern system of law we expect a large portion of 
the whole to he concerned with the rules of acquiring, holding, 
and transferring property. We look for distinctions between 
land and movables, between sale and gift, between the acts 
completed among living persons and dispositions to take effect [p.34] 
by way of inheritance. If the word property be extended 
to include rights created by contract, we may say that we 

1 On. H. 21. > Ib. 29. > In6 7, 67. 

* Bd. Bapier, Berlin, 1888, p. 168. 

> As to robbing ootpsee, Sohmid, App. xv. Se Walrtdfe, 

’ iBlf. 6 § 6 ; tbs principle is reaffirmed, but so vagnelj as to snggest that it 
bad become obsolete in practice, in On. n. S8. 
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contemplate under this head by far the greater and weightier 
part of the whole body of legal rales affecting citizens in their 
private relations. But if we came with such expectations to 
examine laws and customs so archaic as the Anglo-Saxon, we 
should be singularly disappointed. Here the law of property 
is onstomacy and unwritten, and no definite statement of it 
is to be found anywhere, while a law of contract can hardly 
be said to exist, and, so fe,r as it does exist, is an insignifi- 
cant appurtenance to the law of property. But we must re- 
member that even Hale and Blackstone, long after that view 
had ceased to be appropriate, regarded contract only as a 
means of acquiring ownership or possession. Yet more than 
this; it is hardly correct to say that Anglo-Saxon customs 
or any Germanic customs, deal with ownership at all. What 
modem lawyers call ownership or property, the dominium 
of the Eoman system, is not recognized in early Germanic 
ideas. Possession, not ownership, is the leading conception; it 
is possession that has to be defended or recovered, and to pos- 
se is without dispute, or by judicial award after a dispute real 
or feigned, is the only sure foundation of title and end of strife. 

A right to possess, distinct from actual possession, must be 
admitted if there is any rule of judicial redress at all ; but it is 
only through the conception of that specific right that owner- 
ship finds any place in pure Germanic law. Those who have 
studied the modem learning of possessory rights and remedies 
are aware that our common law has never really abandoned 
this point of view. 

Movable property, in Anglo-Saxon law, seems for all prac- SaUand 
tical purposes to be synonymous with cattle. Not that there contiBots 
was no other valuable property ; but arms, jewels, and the Hite, 
must with rare exceptions have been in the constant personal 
custody of the owners or their immediate attendants. Our 
documents leave us in complete ignorance of whatever rules 
existed. We may assume that actual delivery was the only 
hnown mode of transfer between living persons; that the 
acceptance of earnest-money and giving of Mth and pledges 
were customary means of binding a bargain ; and that contracts 
in writing were not in use. There is no evidence of any regular 
[p.36] process of enforcing contracts, but no doubt promises of any 
special importance were commonly made by oath, with the 
purpose and result of putting them under the sanction of the 
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church. There is great reason to believe that everywhere or 
almost everywhere a religious sanction of promises has preceded 
the secular one*, and that honourable obligation has been more 
effective than might he supposed in aiding or supplementing 
the imperfections of legality®. Apparently the earliest form of 
civil obligation in German law was the duty of paying wergild. 
Payment, when it could not be made forthwith, was secured by 
pledges, who no doubt were originally hostages. Gradually 
the giving of security sinks into the background, and the 
deferred duty of payment is transformed into a promise to pay, 

But our Anglo-Saxon authorities are of the very scantiest. We 
find the composition of a feud secured by giving pledges and 
the payment by instalments regulated*; and in Alfred's laws 
there is mention of a solemn kind of promise called ‘ god-borh ' ; 
if a suit is brought upon it, the plaintiff must make his fore- 
oath in four churches, and when that has been done, the de- 
fendant must clear himself in twelve, so that falsehood on 
either side would involve manifold perjury and contempt of the 
church and the saints^ Here we seem to have a mixture of 
secular and ecclesiastical sanctions, rendered all the easier by 
the bishop constantly being, as we have seen, the chief judicial 
officer of the shire. But this must have been a very special 
procedure, and probably confined to persons of high rank, And 
it is hard to tell what the subject-matter of these solemn under- 
takings can have been, unless it were marriages of the parties’ 
children and what we now should call femily settlements and, 
perhaps, reconciliation of standing feuds. We may guess, from 
what is known of the practice of local courts in the twelfth 
and thirteenth centuries, that before the Conquest the hundred 
courts did to some extent do justice in matters of bargain and 
promise in the ordinary affairs of life. But we have no direct [p.86] 
^ ^ information whatever. 

BtcJim On the other hand, there runs persistently through the 
wSity. Anglo-Saxon laws a series of ordinances impressing on buyers 

1 Htiirhsad, Fiirate Lair of Borne, 149, 168, 227 (oiigin of stipulation). 

° The Boman words eredere, JOsa, apondere, inrolve a whole history of this 
kind. PemioB, Labeo, i. 409 ; Psoobioni, Actio ex Sponsn, Bologna, 1888 ; 
Mreiwetpfiiadmg in German formulas as late as 16th cent., ste Bohler, Sbaks- 
speare vor dem Porum dei Jurisprudeaz, 1884, appx. 

> Edm. n. 7, and Be Wergilde, Schmid, App. vii. 

* Ellf, 88. Op. the provisions as to 'bridnir' in the lairs of Hoird (10th 
cent.) ap. Eaddon and Stubbs, Oounoils, i. 237, 271. 
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of cattle the need of buying' before good witnesses. But this 
has nothing to do "with the Talidity of the sale between the 
parties. The sole pui-pose, judging by the terms and context 
of these enactments, is to protect the buyer against the sub- 
sequent claims of any person who might allege that the cattle 
had been stolen from him. Difficulties of this kind were es- 
pecially rife when the sale had been made (in the earUer times) 
in another English kingdom, or up the country, Hlothser 
and Eadric laid down the precautions to be observed by a 
Kentish man buying cattle in London, then a Mercian town*. 
Evidently great suspicion attached to sales made anywhere out 
of open market. Some ordinances require the presence of the 
portreeve or other ci’edihle men at sales ■without the gates j 
others attempt to prohibit selling altogether except in to-wns. 
Afterwards ■witnesses are required in to'wn and country alike’, 
and in the latest period we j^d the number of four witnesses 
specified®. A buyer who neglected to take witness was liable 
to eviction, if the cattle were claimed as stolen, without even 
the chance of calling the seller to warrant him, and he might 
also incur a forfeiture to the lord of the place, and be called on 
to clear himself by oath of any complicity in the theft. If he 
had duly taken witness, he still had to produce the seller, or, if 
the seller could not be found, to establish his own good faith by 
oath. 

If the seller appeared, he had in turn to justify his posses- 
sion, and this process might be carried hack to the fourth 
remove from the ultimate purchaser. These elaborate pro- 
visions for vouching to warranty (A.-S. or the custom on 

which they were founded, persisted for some time after the 
Norman Conquest®, and are interesting by th^ analogy to the 
doctrine of warranty in the law of real property, which after- 
lp.S7] wards underwent a fer more full and technical development, 
and remained, long after it had been forgotten in practice, at 
the foundation of many ports of modern conveyancing. The 

1 m. d! B. 16. The supposed 'improbability of a Eentisb king making a 
law for purebases made in the lleroian oity of London ’ (Thorpe's note ai loe, 
is imaginoxy. The law applies to a claim made in Kent by a lleroian professing 
to be trne owner, and it is to be executed wholly m Kent. 

® Edg. IV. 6 j On. II. 24. » Leg, WiU. i. 45. 

* See iEtbelr. n. 9, £e tednmm, and Bobmid’s Glossary s. w. Kdufe, Tedni. 

» Glanv. X. 16-17. 
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dooms of lue contain a curious archaic provision' for a buyer 
clearing himself by an oath talccn over the stolen property at 
the seller’s grave, in the case of the seller having died since the 
purchase of the slave, or other thing in dispute. 

With regard to the tenure of land we have a considerable 
bulk of information, derived partly from charters and wills, 
partly from occasional passages in the laws, and partly from 
other documents, especially the tract known as Rectitudimes 
singulamm persomrum. We have gone into the matter else- 
where* and we may confine ourselves here to a short statement 
of what is positively known. 

Our Anglo-Saxon charters or hooks are mostly grants of 
considerable portions of land made by kings to bishops and 
religious houses, or to lay nobles. Land so granted was called 
book-land, and the grant conferred a larger dominion than was 
known to the popular customary law. During the ninth 
century and the early part of the tenth the grant usually 
purports to he with the consent of the witan. Alodium (of 
which we have no English form) is, in documents of the Norman 
age, a regular Latin translation of book-land. There is great 
reason to believe that a grant of hook-land usually made no 
difference at all to the actual occupation of the soil. It was a 
grant of lordship and I’evenues, and in some cases of jurisdiction 
and its profits. The inhabitants rendered their services and 
dues to new lords, possibly enough to the same bailiff on helialf 
of the new lord, and things went on otherwise as before. The 
right of alienating book-land depended on the terms of the 
original grant. They were often large enough to confer powers 
equivalent to those of a modem tenant in fee simple. Accord- 
ingly book-land granted by such terms could be and was 
disposed of by will, though it is impossible to say that the land 
dealt with in extant Anglo-Saxon wills was always book-land. 
Lords of book-land might and sometimes did create smaller 
holdings of the same kind by making grants to dependants. It 
is important to remember that book-land was a clerkly and 
exotic institution, and that grants of it owe their existence 
directly or indirectly to royal favour, and throw no light, save &• 
incidentally, on the old customary rules of land-holding. 

1 Ine B3. 

* Bollock, The Iiand Lava, 3id ed. Lond. 1896, chap. ii. and notea B, 0 and 
D; Maitland, Domeaday and Beyond, 1807. 
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When the day of conquest was at hand, many of the tillers inferior 
of the ground were dependent on a lord to whom they owed 
rents and services substjmtially like those of which we have 
ample and detailed evidence in later documents. A large 
proportion of them were personally free men^; the homesteads 
were several, and every free man was answerable for his own 
fence^. There is little doubt that, except in the western counties, 
common-field agriculture was general if not universal*; and 
probably the scheme of distribution and the normal amount of 
holdings was very like that which we find after the Conquest. 

Free men sometimes held considerable estates under a lord, but 
our authorities are too scanty to enable us to say on what 
terms^ In the later Anglo-Saxon period, land held of a 
superior, whether much or little, is callod Iderirland. It is not 
clear whether this term extended to customary tenures (those 
for example which would result from a grant of book-land as 
between the new lord and the occupiers) or was limited to 
interests created by an express agreement. In the latter case 
it may be compared with the Gallo-Frankish preeanam, from 
which indeed it was perhaps derived’. 

Fdk-land is a term which occurs only in a few documents, I’olk-Una. 
and then without any decisive explanation. In the most 
authoritative of these, a law of Edward the Elder, it is con- 
trasted with book-land as if it included all land that was not 
book-land. Spelman, so reading the passage, defined folk-land 
as land held by common, that is customary law, without written 
title. On this view an Englishman who was asked, ‘ What do 
you mean by folk -land 1 ‘ would have answered, ' Land held by 
folk-right.’ In 1830 John Allen put forth another view which 
prevailed for two generations. Ee said’ that ‘folk-land, as the 
word imports, was the land of the folk or people. It was the 
property of the community.’ The proposed analogy to the Latin 
ager puhUous was accepted as confidently as it was proposed, 

Ip.3a] and with singularly little discussion, by Kemble and almost 

1 Ine 3 § 2 ; Mil. 48 ; Eeot. S. P. 8. * Ine 40. 

* loe 42 is a good illustration, thou^ by itself not conolusivo. 

i Ine 63-67. We assume that the hide here spohen of is not materially 
difleient from the nomul hide of the Domesday period, i.e. 120 acres. Perhaps 
those passages have to do with the settlement of a newly conquered distiicL 
Maitland, Domesday Book, 237-8. 

* See Pustei de Oouianges, Le h6n6&oe et le pationat, ch. iv-vU. 

* Boyal Prerogative, ed. 1849, p. 136. 
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every one who treated of Anglo-Saxon land tenures down to 
1893. Difficulties occurred, however, in working out Allen’s 
theory, and were found to increase as one scholar after another 
entered farther upon details. In particular, it was hard to 
account for the number of free men, which must have been 
considerable in the time of Edward the Elder at all events, 
holding land which was not book-land. Various conjectural 
names for that kind of holding were proposed by Kemble and 
others, but for none of them was there any authority. If those 
lands were included in folk-land, and folc-land meant ager 
publious, then every one who had not hook-land was in name 
and in law a mere tenant from the state. If not, there was no 
evidence that land held by the most general and practically 
important form of title had any proper name at all. Neither 
conclnsion ' could he deemed satisfying. In 1893 Mr Paul 
Vinogradoff^ pointed out that Allen’s theory was really gra- 
tuitous. The documents do not by any mesms require it ; the 
analogy of other- compounds in which the word folo occurs rs 
against it ; and when it turns out to give rise to more difficulties 
than it removes, it is better to fall back upon the older and 
simpler explanation. Polk-land, then, appears to have been, as 
Spelman said, land held without written title under customary 
law. We have no right to assume that there were not varieties 
of tenure within this general description, or that custom was 
uniform even in the same kingdom. It is probable that the 
alienation of folk-land was difficult, and we do not know to 
what extent, if to any considerable extent, power to dispose of 
it by will had been introduced. The problem of reconstructing 
the old folk-right in detail belongs, however, rather to the 
history of Germanic social antiquities than to that of the laws 
of England; and our interpretation of the scanty evidence 
available must depend in great measure on the manner in which 
, the fuller evidence of the two centuries after the Conquest is 
interpreted". 

Twmaaion After the Norman Conquest book-land preserved its name [p-fio] 
8. time in some cases, but was finally merged in the feudal 

teuaaiism. tenures in the course of the twelfth century. The relations 
of a grantee of book-land to those who held under him were 

1 Polk-land, B. H. B. viii. 1-17. 

> It is now prudent rather than neoeseary to remind the reader that Bemhla’a 
hrilliatit oonieotuias ware premature and largely nnwananted. 
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doubtless tending for some considerable time before the Con- 
quest to be practically very like those of a feudal superior j bui« 
Anglo-Saxon law hod not reached the point of expressing the 
fact in any formal way. The Anglo-Saxon and the continental 
modes of conveyance and classification of tenures must have 
coalesced sooner or later. But the Conquest suddenly bridged 
a gap which at the time was still well-marked. After its work 
is done we find several new lines of division introduced and some 
old ones obliterated, while all those that are recognized are 
deeper and stronger than before. The king’s lordship and the 
hands that gather the king’s dues are everywhere ; and where 
they have come the king’s law will soon follow. 



CHAPTER III. 

NORMAN LAW\ 

oiiBcnrity Of the kw of Normandy as it was on the eve of William’s 
I® expedition, little is hnown for certain. To illustrate the period 
tistory. ^yhich had elapsed since the settlement of the Northmen in 
Neustria, there are no written laws, no books on law and very 
few charters, while the chroniclers have not much to tell about 
the legal structure of the duchy, and what they tell is not 
always trustworthy. The England of the same period supplies 
US with the laws of Edward the Elder, .dEthelstan, Edmund, 
Edgar, ./Slthelred and Gnut; also with a large colleotion of 
land-books and writs. Even in later days, after the duke of 
the Normans had become king of the English, the duchy 
was slow to follow the kingdom in the production of abiding 
memorials of its law. It has nothing to set against Domesday 

1 The following brief dietoh is based partly on the first-band authorities for 
Norman history, portly on the opinions expressed by Palgraye, Gnoist, Stubbs, 
Freeman in iiieir weU-known books. — Stapleton’s editiose of the Norman 
Exchequer Bolls.— Brunner’s acoount of the sources of Norman law given in his 
Anglo-Normannisohee Brhfolgesystem, bis Entatehung der Schwurgeriobta, and 
bis artidle upon this aobject in HoltaendorfE’s BnoyklopSdie.— Waltz, Geber die 
Quellen zur Gesohiohte dsr Begrnndtmg dsr Normonnisohen Eerrsehaft in 
Frankreioh, Naolmahteu von dar Geaellsobaft der Wiasensohafteu, GSttingen, 
1866, pp. 69-95.— ateenstrup, Inledning i Noimarmertiden, Copenhagen, 1876, 
of wMoh the author gave a Erench translation in the Bulletin de la Sooidtd des 
antignaires de Normandie, vol. x. p. 185, under the title Etudes prdliminaiies 
ponr servir d I’bistoire des Normands. — von Amira, Die Anfange des Nor* 
Dumnieoben Beiohs, Sistorische Zeitsobrift, Nena Eolge, vol. iii. p. 841. — 
Pehele, Etudes sui la oondition de la classe egrioole en Nomumdie, iSvrenx, 
1851, and the same writer’s essays on Norman finance in the Bihliotbdqne de 
r&ialB des chartes, ser. u. voL 6 ; ser. m. vols. 1, 8.— The oditions of the tolls 
and cnstmnals referred to below.— Lnohaiie, Institutions monaiohigTies de la 
Erance sons lee premiers Oapdtiene, 1883, and Iiuohnire, Manuel des institutions 
(ranfoieeB, 1898. 
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[p 42 ] Book or against tkose law-books which we know as the Leges 
of the Confessor, the Conqueror and Henry the Krsl. The 
oldest financial records', the oldest judicial records® that it has 
transmitted to us, are of much later date than the parallel 
Bnglish documents. Its oldest law-books, two small treatises 
now fused together and published under the title Le trhs anoien 
Coutumier^, are younger and slighter than our Glanvill, and the 
Grand Goutfumier, if not younger, is slighter than our Bracton*. 
Doubtless we have been more fortunate than our neighbours in 
tho preseivation of documents; still we have every reason to 
believe that the conquerors of England had little, if any, written 
law to bring with them. Hrolf, it is true, had gained the 
reputation of lawgiver; but our own history will show us that 
such a reputation might be easily gained by one who was 
regai'ded as the founder of a state or the representative of a 
race : Alfred was becoming, Edward the Confessor was to be- 
come, the hero of a legal myth. Bjrolf may have published laws, 
in particular laws about theft, but what we hear of them will 
hardly dispose us to think that they would remain in force for 
long'. But not only had the Nonnana no written law of their 
own making ; there was none that they could readily borrow 
from their French neighbours. Their invasions occurred in the 
very midnight of the legal history of France; indeed they 
brought the midnight with them. The stream of capitularies 
ceases to flow; no one attempts to legislate; and when the 
worst days are over, the whole structure of society has been so 
much changed, that the old written laws, the Lem Balioa, the 


^ Hagai BotuU Soaocani noimaaniae sal) Begibas Aagliae, pabliahed by 
Stapleton, and reprinted in Himoiiee de la Socitti des antiquaires de Hot- 
mandie, vol. xt. A fragment of the roll of 1184 was pnbliehed by Delisle, 
Caen, 1861. 

® These are most aocessible in Delisle’s Becneil de jugemenis de r^ohi^niei 
de Normandie an xiii°‘* sitole, Faria, 1664. A oolleotioa of judgments delivered 
in tho assizes between 13S4 and 12S7 will be found in Wamkdnig’s Franzdsisohe 
Siaats- und Beohtsgoschichte, vol. ii. tTikundenbuoh, pp. 48-69. 

s Edited by B. J. Tordif, Bouen, 1881. 

* TMe has been frequently printed. A recent edition by "W. L. De Grnoliy, 
Jersey, 1881, gives botli the Datin and the French text. The Batin text has of 
late been admirably edited by E. J. Taidif under the title Somma de Legibns 
Noimannie, 1896. He takes the Latin text to be the older and is inolined to date 
it in 1254-8. 

s Dado, Duchesne, p. 86. The story of Hrolf’s legislation has been rejected 
as fabulous, hut is defended by Steenstrup, ^udee prdliminaires, pp. S61-391. 

P. M. I. B 
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ordinances of Merovingian and Karlovingian kings, will no U? ifl 
longer meet the facts. When an Englishman of the twelfth 
century, the compiler of the Leges Eenrici, strives to eke out 
the old English dooms with foreign texts and goes as far back 
as the Lem SoMca, which was centuries old befoie Hrolf landed 
in Normandy, we know that he has no foreign texts at his 
command that are less obsolete. 

The yet debated question, whether for a century or there- 
abouts after their settlement in Neustria, the law of the 
Northmen or Normans was mainly Frankish or mainly Scandi- 
navian, we are not called upon to disouss. It is now generally 
admitted that for at least half a century before the battle of 
Hastings, the Normans were Frenchmen, French in their 
language, French in their law, proud indeed of their past 
history, very ready to fight against other Frenchmen if Norman 
home-rule was endangered, but still Frenchmen, who regarded 
Normandy as a member of the state or congeries of states that 
owed service, we can hardly say obedience, to the king at Paris. 

Their spoken language was French, their written language was 
Latin, but the Latin of France; the style of their legal 
documents was the style of the French chancery ; very few of 
the technical terms of their law were of Scandinavian origin 
. When at length the ‘ custom’ of Normandy appears in writing, 
it takes its place among other French customs, and this 
although for a long time past Normandy has formed one of the 
dominions of a prince, between whom and the king of the 
French there has been little love and frequent war ; and the 
peculiar characteristics which mark off the custom of Normandy 
from other French customs seem due much rather to the 
legislation of Henry of Anjou than to any Scandinavian tradi- 
tion'. 

To say that the law of Normandy was mainly French is to 
say that it was feudal But/eudaUsm is an unfortunate word. 

In the first place it draws our attention to but oue element in 
a complex state of eociety and that element is not the most 
distinctive ; it draws our attention only to the prevalence of [p 44] 

1 ThiB IB fianUy admitted by SieenBtinp, ;^indes prdlimmaues, p. 376 : ‘lies 
aoutnmes tea plus anoiennes de fa HDimandie datent da xu™ sitdle, et le 
dioit qa’elleB nooa pidsentent est franpais, qaoiqu’U j ait q.uelgaes lesies des 
ooDtames da Kurd. U saiait inJaBte d'eniegistrer oes Bounes dauB la Idgialation 
soandiDave; oUob appaitiennent i ana IdgiBlation epioiale, d la ItgiBlation 
anglo-nonnande.’ 
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dependent and derivative land tenure*. This however may well 
exist in an age which can not be called feudal in any tolerable 
sense. What is characteristic of 'the feudal period ’ is not the 
relationship between letter and hirer, or lender and borrower of 
land, but the relationship between lord and vassal, or rather it 
is the union of these two relationships. Were we free to invent 
new terms, we might fendo-vassaMsm more serviceable than 
feudalism. But the difficulty is not one which could be solved 
by any merely verbal devices. The impossible task that has 
been set before the word feudalism is that of making a single 
idea represent a very large piece of the world’s history, re- 
present the France, Italy, Germany, England, of every century 
from the eighth or ninth to the fourteenth or fifteenth. Shall 
we say that French feudalism reached its zenith under Louis 
d’Outre-Mer or under Saint Louis, that William of Normandy 
introduced feudalism into England or saved England from 
feudalism, that Bracton is the greatest of English feudists or 
that he never misses an opportnnity of showing a strong anti- 
feudal bias ? It would be possible to maintain all or any of 
these opinions, so vague is our use of the term in question. 

What would be the features of an ideally feudal state? What 
powers, for example, would the king have : in particular, what 
powers over the vassals of his vassals ? Such a question has 
no answer, for the ideal does not remain the same from century 
to century, and in one and the same land at one and the same 
time different men have different ideals: the king has his 
opinion of what a king should be; his vassals have another 
opinion. The history of feudal htw is the history of a series of 
changes which leave unchanged little that is of any real 
importance. 

This, if true of the whole, is true of every element of feudal- FeudeJism 
ism, and true in the first place of that element whence it takes 
its name. In England from almost, if not quite, the earliest 
moment of its appearance, the word feodum seems not merely 
to imply, but to denote, a heritable, though a dependent right. 

But if on the continent we trace back the use of this word, we 
find it becoming interchangeable with beneficivm, and if we go' 

1^.46] back further we find benejudum interchangeable with precarium. 

A tenancy at will has, we may say, become a tenancy in fee ; 
but we cannot speak of a tenancy at will and a tenancy in 
1 Wftitz, D. y. G. ?i. 1. 


6—2 
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fee in one breath^. The Norman conquest of England occurs 
at a particular moment in the history of this process. It 
has already gone farj the -vroxAa fernn, feudum, feodum are fast 
supplanting benefidum; the feodum is hereditary; men noAV 
see little difference between the feodum and the alodus or 
alodium, the fullest ownership that there can be. And yet a 
trait of precariousness clings to the fee ; it is easily forfeitable, 
and the lord's rights in the land appear in the shape of reliefe , 
and wardships. So also with Trassalism. Time was when the 
vassus was an unfree man, though that time has long since 
passed away, and some vassals of the king of the French axe 
apt to behave as sovereign princes. So again with that most 
essential element of feudalism, jurisdiction in private hands, 
the lord’s court. Its growth, whether we have regard to 
England or to the continent, seems the obscurest of all prob- 
lems, for the law is rapidly shifting and changing just at the 
time when it is leaving the fewest explicit memorials of its 
shifts and changes. And it is so pre-eminently with the 
political character of feudalism. Is the feudal tie the loose 
bond — ^hardly other than an alliance between two sovereigns — 
which binds the duke of the Normans to the king of the 
French ? Does the duke conceive that it is but a similar tie 
that binds his viscounts and barons to him? Often enough 
such questions must be solved by the sword; there is no 
impartial tribunal for their solution. It is characteristic of 
the time that rights of sovereignty shade off into rights of 
property : the same terms and formulas cover them both : the 
line between them is drawn by force rather than by theory. 

This had been so in Normandy. Every moment at which the 
duke was weak had been marked by rebellions. Duke William 
had been stem and victorious and had reduced his vassals to 
submission ; but so soon as he was dead there was another era 
of anarchy and private war. Indeed a first glance at the [p.46J 
Norman chronicles might induce us to say that the Normans 
had little law beyond ‘the good old rule, the simple plan.’ But 

I It Beams to te now generally admitted that the Boman preearium is one of 
the germs of fendaliem; Waits, D. V. G. ii. 229; Brunner, D. B. G. i. 2H; 

Buetel de Ooulanges, Le bdndfloe et le patronat. It has been pointed out that 
. even in the Digest, 43, 26, 14 (Faulus) the two words preearium and henejieium 
are brought into contact ; ‘ magis enim ad donatioues et beneflcii causam guam 
ad negotii oontraoti spectat preoaril conditio.’ The belief that the feudum is in 
any way connected with emphytetttie has long been exploded. 



Norman Law. 


69 


on. ni.] 

lawlessness is often a superficial phenomenon and whenever the 
duke was strong enough to keep the peace then law revived 
We hear the same of England : times of ‘ unlaw’ alternate with 
times of law. At one moment prudent travellers journey in 
parties of twenty, at the next a girl may go from end to end of 
the realm and fear no harm. All depends upon the ruling man. 

To say then of the Norman law of William’s day that it was 
feudal, is to say little ; hut it would be difficult for us to say 
more without going beyond the direct and contemporary 
evidence or repeating what has elsewhere been admirably said 
of the history of feudalism in general. But a few traits may 
be noted. 

To the great generalization which governs the whole scheme Depandenl 
of Domesday Book, the theory that every acre of land istonote 
immediately or mediately 'held of’ the sovereign lord, the 
Normans in their own country may not have arrived. But 
Domesday Book by itself would suffice to show that it was 
not far from their minds, and in the Norman charters we 
frequently discover the phenomena of dependent tenure. The 
rich man who wishes to endow a religious house endows it with 
land; but in many coses we see that he is not an absolute 
owner of the land that he gives, or at all events is not the only 
person interested in it. The land is held by tenants of divers 
classes, milites, vavassores, hospites, ooloni, conditionarii, villani, 
rustiaiy and these tenants (that is to say, his rights over 
these tenants) he gives to the church’. But further, if he has 
subordinates who have rights in the land, he has also superiors 
with rights in the land ; he makes the gift with the consent of 
his lord; that lord’s confirmation is confirmed by the duke of 
the Normans, perhaps it is even confirmed once more by the 
duke or king of the French*. Of the alodium we often read, 

* The term which occurs moat often is Itospiles, a term which did not obtain 
a permanent home in England, though it appears occasionally in Domesday, 
e.ff. D. B. i. 259 b. The Oonqneror gives oertain villa to the Abbey of Oaen 
' cum colonis et oonditionariis sen liberis hominibus’j Qall. Ohrist. zi. Instrnm. 
p. 66 ; Neustria Fia, p. 826. In another charter he confirms ' dominium onm 
militibns quod dedit Olilia’ ; Qall. Ohrist. zi. Instrom. p. 203. 

* Jn 968 Dahe Biohaid the Fearless grants BrettevUle to Saint Denis with the 
assent of his lord Hugh Duke of the French, ‘cum aesensu senioris mol Hugonia 
Franoorum Pxincipis’; Bouquet, iz. 731. In 1006 King Bobert confirmed a gift 
made by Duke Biohard the Qood to Fdoamp ; Qall Ohrist. zi. Instrum, p. 7. 

Such transactions as these were probably ezoeptioual; but instanoea in which 
Borman lords confirm gifts made by their subordinates and in wbioh the duke 
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and occasionally it is contrasted with the hemfiomm, the one [p.47] 
still meaning full ownership, the other dependent, and in some 
degree precarious, tenure'. But the two are being fused 
together. Sometimes the alodium is held of a lord and the 
alodial owner does not dispose of it, without his lord’s con- 
sent; nay, the lord has rights over him and over it, and those 
rights can he conveyed to a third person®. 'On the other hand, 
the hmefioivm has gone half-way to meet the alodium. The 
viscounts and barons of Normandy held henefioia,feoda, honores 
of the duke ; in return they owed him military service, though 
the precise amount of the service may not have been fixed*. 

We need not suppose that this had been so from the first, from [p.48] 
the day when, according to Norman tradition, Hrolf roped 

oonfiima these confirmations axe abundant. See fox example Oxderle'a aeoount 
of the gifts to Saint Evroul ; ed. le Prevoet, vol. ii. p. 16 ft. Balph Taisaon, 
when endowing an abbey, forbids any of his barons or other men to give or sell 
any of their possessions to any other ohuroh ; (}all. Christ, xi. Instrnm. p. 63. 

1 Keustria Fia, 811: ‘hlgo Abbas Albertus Abbatiae SS. Stephani Frotho- 

martyris et Ohristi Oonfessoris Moximini erst mihi quidam alodus ex 

materna hereditate, non ex aliouius benefioio, qnem S. Fetro in Gemmetioo 
monaaterio...dedi. Eat autem ipse alodus in pago Belismcusi.’ Ibid. 217 in a 
oharter for Fdoamp, Biohard IL says that he is pleased to oonfirm ' ea quae 
fldeliter oommnni nostro (?) ant preoario vel beneficiis quae nostri iuris eront 
vel de hereditatibuB qnas paterno iure possidebant oonoessere.’ The first 
words of this passage seem corrupt, but the ben^eium is treated as something 
that is not a hereditcu and is brought into ooimexion with preoarious tenure. 

Bouen Cartulary (ed. Seville), 461: ‘dedit S. Trinitati onmem deoimam terras 
suae in alodio quam domini sui Bodolfi de Warenna tenebat beneficio.’ 
Neustria Fia, 634; the abbot of Caen ‘emit allodium' and afterwords ‘dedit 
in feodo.’ 

* Neustria Fia, 627: William the Conqueror grants to the Abbey of Caen 
‘totum alodium quod tenent Osmundus, Aouleus, Biohardus et Bogerius in 
ienitorio Calvi Montis super Sivam; et etiam totum illud quod tenent quioum- 
que aBodiarii infra leugam Fontds Divas.’ Ibid. 636; 'Bogerius de Bozel 
vendidit Gisleberto Abbati [de Cadomo] concedente Bormanioe Oomite, pro ' 
xv lib. census, allodium suum totum quod babebat in Bozel, tali conditions at 
earn de Sonoto [Btephano] teneret per tale eervitium quale antea ex eo Oomiti 
reddebat.’ In this case the alodiary does service for his land. 

> It is thus, for example, that William of Jnmidges (Duchesne, 250) speaks of 
the relation between Duke Biohard II. and his bastard brother William : — ‘Is 
enim [Willelmua] fratemo oontubeinio Oximensem ab ipso [Bioardo] accipiena 
munere comitatum ut inde exhiberet ei militias Btatata..,dominiam eius sprevit.' 
William the Conqueror gives to the ohuxch of Disieux * terram de Fontaines. ..et 
servitiummilitum... dominium cum militibus quod dedit Olllia’; Keustria Fia, 

686; Gall. Christ, xi, Instrnm. p. 303. Biohard son of Abp. Bobert of Bouen 
mokes a gift to Saint Sauveur in these terms: 'apud A dedi totum quod in 
dominio hahebam excepto feodo militum'; GaU. Christ, xi. lustrum, p. 126, 
where the date assigned is oiro. 1060. 
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out the land and distributed it among his follower3\ What- 
ever may have been the terms upon which Hrolf received 
Normandy from Charles the Simple — and the Normau tale was 
that he received it as the most absolute ahdium' — his suc- 
cessors were conceived .as holding a fief of the kings of the 
French in return for homage and service; and so, whatever 
may have been the terms on which Hrolf’s followers acquired 
their lands, their successors were conceived as holding benefices 
or fiefs of the dukes of the Normans in return for homage and 
service. From the first the rights of the Norman nobles seem 
to have been hereditary. It may well be, however, that there 
was an element of precariousness in their tenure, an element 
which appears in later days in the shape of the duke’s right to 
reliefs and wardships, and certainly their hold on the land was 
not sufficiently secure to prevent him from habitually having 
aplendid fiefs to give away to his kinsfolk*. On the eve 

^ Dado, Duidieane, 86: ‘lUam tenam sniBfideUbua fimlonlo diriait.’ 

* Acaotding to Dudo, Dachaana 83-84, tbe giant was made ‘ in aempiiernam 
per progeuiea piogeniemm poaseasionem... quasi fimdum at alodium in aempi- 
tGinma.„in alodio at in fondo.’ 

* As regarda the ‘relief’ the main proof ia to be found in Domeaday Book; 
e.g. on the firat page of It we read that when a Kentiah alodiarius diaa ‘rex 
,inde habet relevationem terrae.' William of lumidges, Bncheene, 260, aaya 
that Biohard the Gnod gave to hia brother William the county of Bn and a 
beautUnl girl called Leaoelina, the daughter of one ThoiMU, a man of noble 
birth. The duke eeema to be diapoaing of the hand of a Taasal’e daughter. 
Bo again Oiderlo (ed. le Freroat), ii, 409, speaking of the days of WiUiam the 
Conqueror, aaya : ' Chiillehnua Quolterii de Falesia filiue fait et in militia nimium 
-viguit, unde CuiUelmue Fiincepa £liam Ooidmundi cum toto ei honoie 
Molinensi oontulit.’ It ia not impoaaible that the king of the Fienob had twice 
BBseited a right to the wardship of an. infant dnke of the Normans. As to the 
case of Bonis d'Outre-Her and Biohard the Fearleaa, aee Falgrave, Hist. 
Normandy, ii. ohs. S, 4 ; Freeman, Norman Oonqneat, oh. iv. g 4 ; Ealckstein, 
Geaohidhte dee franzdsiachen Eenigthums, i. 288-9. Dado’s romantic tale 
may be false enough, but the important point le, that not very long after the 
eventa the Normans believed that the king had asserted and abused a right of 
wardship. Then as to the mlnoilty of the Conqueror himself: — Heury of 
Huntingdon, p. 189, tells ue that Harold son of Cnat boniahed hia father's 
widow, the Norman Bmma, and that she went to Flanders instead of to 
Normandy, ‘Willehno namque domino Noimannomm adhuo in aetate pneiili 
cum zege Francorum monente, Noimannla fiacus regalia erat.’ It ia difBcnlt to 
square this story with the known facts ; still there seems to be a great deal in 
the behaviour of the king towards Normandy and ite young duke that is beat 
explained as on attempt of a lord to exercise lights over the land of an infant 
vassal. See the account of WiUiam’e minority in Freeman, Norman Conquest, 
vol. ii. and see liuohaire, InstitntionB monarohiques sons les premiers CapStiena, 
1. U8-4 : ii. 16. 
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of tho conquest of England many of the great houses owed [p-iffl 
their greatness to some more or leas legitimate relationship — 

, legitimacy was a matter of degree — between them and the 
ducal family. Still the feaia, were hereditary, and seemingly 
even women might inherit them. The alodium and tho 
benefidum were meeting in the feodum. A new scheme of 
proprietary rights, of dependent proprietary rights, was being 
fashioned, and into that scheme every acre of a conquered 
kingdom might be brought'. 

Sd^oriai Some such scheme of dependent ownership is necessary if 
among the subjects of proprietary rights are to be reckoned 
justice and office. It can never be suffered that one who is 
not a sovereign prince should own a jurisdiction in the absolute 
sense in which he owns his flocks and herds. That in Normandy 
the right of doing justice and receiving the profits thereof had 
become heritable is plain. The honores of the Norman nobles 
comprised rights of jurisdiction; the viscounts were in name 
the successors of royal officials, of Frankish vioeoomites whose 
offices had become hereditary®. Also tjie lands of the 
churches were defended by ducal grants of ‘immunity/ grants [p.soj 
modelled on Frankish precedents’. But the principles which 
regulated the existence and the competence of seiguorial courts, 

1 About the time of the Conquest the word /eodtim becomes veiy oommon 
iu the tioimaD cbeiteiB; but lenefteixm still appears. William of Jnmitgea, 
Buobesne, 369, tdls bow William of Belltma held the castle of Alenqon 
• beneficii ime' and tried to shake oS 'BSiTiminis ingum.’ Lochaira, Insti- 
tutions monarobiques sons les premiers Cap6tiens, i. 87, remarks that in the 
charters of the French kings itmJHm. is still oommon nnder Hugh Oapet 
and Bobeit U. while feodum becomes usual under Henij I. and Philip I. Be 
also, ii. 17, fixes the veij moment of the biorman conquest of England as that 
at which the kings are finally forced to admit that the great fiefs have become 
hereditary, though prootioally they had been hereditary for a long time past. As 
to the inheritance of fiefs by females, the case of Mabel of Bell6me is a capital 
instance. Women were inheriting fiefs in France from the end of the tenth 
century onwards; Imehaiie, Kanuei des Institutions fianqaises, 167. 

® Ord. Vit., vol. ii. p. d70: ‘Hugo Paganns Orasaa Lingua et Agnes uxor eins 
atqne Q-uido filius eonun oonoesseiunt 3. Ehrulfo viceDomitatum, id est viariam, 
quantam habehant in Villariis Vastatia.' 

> Ihe early charter by which Bichard the Fearless grants Bretteville to Saint 
Penis contains a fuU ‘immunity’; Bouquet, ix. 781. Lees esplioit dlauses of the 
same kind are found in the oharters of Biobaid the Bood for Fdcamp and for 
Saint Michael of the Honnt; HenstriaFia, 316-7, 377-8. Another instance is 
afioided by the chatter of William of Belldme for Lonlai; Eenstria Fia, 436. 
Observe also the words 'in pasnagio, in venationibus, in. plaeitis' in the charter 
for Cfitisl; Eenstria Fia, 431. 
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are very dark to us. Whether the right to hold a court can 
only he conferred by the sovereign's grant, or whether it arises 
from the mere relation between lord and men, or between lord 
and tenants, is a question to which we get no certain answer 
for a long time after the conquest of England, whether we ask 
it of England or of Normandy. In good times, however, the 
duke’s justice was powerful throughout his duchy. It is as 
supreme judge hearing and deciding the causes of all his 
subjects, the guardian of the weak against the mighty, the 
stern punisher of all violence, that his courtly chroniclers love 
to paint him^, and we may doubt whether in his own country 
the Conqueror had ever admitted that feudal arrangements 
made by his men could set limits to his jurisdiction*. 

As to any constitutional restraints on the ducal power, the 
most opposite opinions have prevailed. The duke of the power, 
earliest period has been everything, from the most absolute of 
monarohs to a mere first among equals*. What we know is 
that when the time for the conquest of England is approaching, 
the duke consults, or professes to consult the great men of Hs 
realm, lay and spiritual, the optimates, the prooerea of Nor- 
mandy. He holds a court ; we dare hardly as yet call it a court 
of his tenants in chief ; but it is an assembly of the great men, 
and the great men are his vassals. Seemingly it is for them to 
make the judgments of the court*, and just as the English 
[p.6i] udtan attest or confirm the king’s grants, so the Norman 
prooerea attest or confirm the charters of the duke*. In the 
lower courts also, so it would seem, the lord of the court is not 
the only judge ; he is surrounded by doomsmen*. 

^ See in Dado, Dnohesne, 136-140, the panegyrio on Biohard the Fearlesa, also 
what William the Arohdeason of Lleieux, Duoheane, 193, Bays of the Canqueroi. 

> An argument to proTe that the lendalizatioa of jnetioe had gone further 
in England than in Bonnandy, might he founded on the fact that the Boimaue 
in England when the; wiahed to deasribe the rights of private jniiadiotion, almost 
invariably employed the Eugiiah terma aahe, aoke eto. 

’ The one eztiome is maiked by Palgrave, the other by Steenetrup. 

* Thus in oi about 1077 a enit oame befoie William's court; he orders the 
Archbishop of Bouen, Boger de Beaumont ‘and many other barone’ to make a 
judgment 'ui faoerent inde ludioium’ ; Mtmoiies de la Sooi&tt dee antiguaiiee 
de Kotmandie, vol. it. pp. 196-7. 

> See e.g. Bichard H.’a grant to St Wondrille, hie grant to St Michael of the 
Mount, the Oongueror’s charier for Etoamp; Neustria Ho, 166-6, 377-9, 

223-4. 

' In 1036 a suit is heaxd in the court of Bohert of BelUme; he presides, but 
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Legal Probably the ordinary procedure of the courts was much 

prooedMe. Normandy and in England. In neither country 

had men passed the stage at which they look to the supernatural 
for proof of doubtful facts. The means of proof are solemn 
formal oaths and ordeals designed to elicit the judgment of God*. 

One ordeal the Normans recognized which had no place in 
English law, namely, the ordeal of battle*. When immediately 
after the Conquest we find this mode of proof in England, we 
may say with some certainty that here we have a Norman 
institution. The same may be said with great probability of a 
far more important institution, of which we must speak at 
length hereafter, namely the sworn inquest, the germ of the 

j'lry- 

Criminal Perhaps criminal law, or what served as such, had reached 
a later stage of development in Normandy than in England. 

The great need of the time was that the ancient system of 
money compositions, of h 6 t and wer and wtte, should give way 
before a system of true punishments, and in Normandy the 
alternations of rough anarchy and stern repression may have 
hastened this desirable proceas. At any rate from Normandy 
we hear little or nothing of the old money payments, though 
at one time they had been femiliar enough both to the Franks 
and to the Norsemen, and in England the writers of the twelfth 
century, who still know all about the vier of the West-Saxon, 
the Mercian,' the Dane, say no word of the Norman’s wer 
and show no acquaintance with any Norman or Frankish [p.62] 
criminal tariff*. 

Bodesittsti- We may be more certain that in another direction Norman 

callavr. 

three abbots, nine named la^en, and xa&vy others are the 'indioes huius 
plaeiti’; Neustria Pia, 311. 

^ Xhe ordeal ot fire oocais in the legend of BoUo; Bndo, Bndhesne, p. 86. 
William Pantolf purged himself of the murder of Mabel of Bellfime b; oariping 
the hot iron.; Ord. Yit. (ed. la Fierost) il 432. !Pbe orded is also mentioned 
in the statutes of the OounoU of LQlebonne; ibid. 322. 

* Sse William's charter for Bt Wandrille, Neustria Pia, 168; the ehampions 
being ready for battle William interferea and makes peace. Ibis is an early 
instance of a ‘oonoordia per finem doetli.’ 

* In the Norman ohxonioles the otimes that we read of are chiefly the 
. rebellions of great men, and, when the rebel is brought to jnstiee, his punish' 

ment is impiisonment or exile and disherison. The insurgent peasants were 
vpnnished by mutilation. In England the kinsfolk of the slain Norman receiTS 
a oartain part of the murder flue whiah falla on the hundred if the slayer be not 
brringhi to jnstiee ; they receive six marks ant of foriy-six; the rest go to the 
ldn;f j Leg, Eeniioi, 91 $ 1; Edw. Oonf. 16 § 6. 
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law had outstripped Eugli&h law along what must seem to us a 
destined path of progress, It had come in sight of an ecclesi- 
astical jurisprudence, of conflicts and compacts between church 
and state. Within our island church and state might still 
appear as but two phases of one organization ; on the continent 
this could not be so. Long ago the claim of a ‘supemational' 
church to jurisdiction had raised difficult problems and been 
satisfied for a w'hile by complicated compromises — ^but only for 
a while, for the church was not easily satiable*. By the 
Conquest England was drawn into the mid-stream of a contro- 
■versial torrent. Whatever else he might leave for the future, 
the Conqueror would have to define in precise terms his 
relation to the spiritual power in his new kingdom, and his 
definition would, if this were possible, be that which had come 
down to him from Borman dukes and Frankish kings. On the 
one hand, he would concede an ample room to ‘ the canons and 
episcopal laws on the other he would insist that the spiritual 
power should assume no right in England that it had not 
exercised in Normandy*. 

One ecclesiastical institution there was in Normandy, which, The tree* 
BO William might hope, would hardly be necessary in England : 
the truce of Qod. In England the old family blood-feud was 
not dead, but it had not as yet developed into the feudal right 
of private warfare. In France a religious movement, which 
had its origin in the south, had been setting limits to this 
^.68] anarchical right by patting certain places and persons and 
seasons under the protection of the church and outside the 
limits of fair fighting. The truce of God had been received in 
Normandyj it reigned there after England had been conquered ; 
but we only find very faint and uncertain traces in England 
either of it or of that tolerated private warfare which it 
presupposed*. 

1 HuiEchiuB, Srrobenteobt, W. 797 S ; v. 402 ; Biunner, D. B. Q-., il 311 &. 

3 Badmei, Hist. Bov. p. 9, just before be melceB his well-knowik statement 
about Williarn’e dealings with eocleeketical mattare, hae eaid of him 'uene ergo 
at^ue legee quoe patiee eui et ipse in Bomennia habere eolebaut in Anglia 
eervare volene.’ Hie edict (Iieg, Will, ir.) establiebing the eaolesiaBtical eourts 
Buppoeea thet their proper ptovinoe ie known ; it ie that allowed to them in 
Bonnandy; it is that whioh will be mads more definite by the Oonneil of 
Idllebonue; see Oid. Vit. (ed. le Frevost) il 816. 

* As to the tr«($a Dei in Bormaudy see Ord. Vit. (ed, le Frevoet] ii. 316 and 
the editor’s note ; as to the trace generally see ninBohias, £iiehenreoht, v, 306. 

In the so-called Leges Edwardi Oonfessoiis, o. 3, we read that tbs peace of God 
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Of the condition of the great mass of the inhabitants of 
Normandy, the tillers of the soil, we know singularly little; the 
chronicles have hardly a word to say about them, the charters 
do little more than mention their existence. This we know, 
that in the early years of Richard the Good there was a 
formidable revolt of the Norman peasants, which was fiercely 
suppressed. According to the chronicler, the insurgents showed 
a high degree of organization ; they sent representatives to a 
central assembly^ This story, remarkable if true, is scarcely 
less remarkable if false, but the mere rebellion will make us 
believe that the Norman peasant was seldom a slave. It has 
been said by high authority that there are few traces of 
any serfage in Normandy even in the eleventh century, none [p.64:] 
in the twelfth*. The charters of the Conqueror’s day fre- 
quently speak of hospites, coloni, ritsUd, villani, rarely of servi, 
though now and again we have hints that some men and some 
lands are not deemed 'free’*. In later times Normandy was 

prevails during certain holy eeasona, e.g. from noon on Saturday throughout 
Sunday, and that if anyone breaks this, the bishop has jurisdiatlon. This olnim 
of jurisdioiiou probably betrays It’anoh influenoe. The lavs of .Sithelred 
T. 18-19 ! VI. 19-26, and of Ouut 1. 16-17, forbid work and litigation during 
certain holy seasons and vaguely add that during these eessons peace and 
oonoord should prevail. Even tine may betray the influenoe on England of the 
great ecoleBiasticBl movement whiifli established the treuga Dei, bnt still we 
have no Englieh evidence of the truce itself prior to 1066, nor any of it after 
that date, save in the untrustworthy Leges Edwardi. An allegation of a breach 
of the peace of Qod beoame a common form in the pleadings of the thirteenth 
century, hut only aa an untiaversable ornament. The peace of Bod was then 
oonoeived as existing always and everywhere. Of private warfare we shall speak 
hereafter. 

1 The only good authority is WSham of Jumidges (Duchesne, 249); and he 
Bays very little; the poems of a later age cannot be trneted about suoh a 
matter. See Dslisle, l^tudes but la condition do la alaese agricole, 121; 
Ereeman, Eorman Conquest, i. 267 (ed. 8); Falgravs, Hist. Kotmandy, iii. 41 ; 
Steenstrupi Etudes prdUminairos, p. 846. These peasants have appeared in 
every oharaoter, from that of Gallo-BomanB redBiming Boman liberties to that 
of untamed Donee. 

> Delisle, op. oit. 17-19; Luohaire, Manuel des iuetitutious, 296. 

* Thus in a charier of the Conqueror for Trinity Abbey at Coen: ‘item in 
insula de Gorzoi unum maleadinum et terrom duorum tranoorum bomiunm’; 
Nenstria Fia, 669. So in a obarter of tha Conqueror for S. Stephen's Abbey st 
Caen, Eoustria Fia, 626: ‘Ttado igitnr... villas inns mei...anm oolonis ^t 
oondildonariia sen liberis bominibu8...Et homines quidam dnarum premissarum 
vfllaivun videlioet 0. et B. qui franeam terram non tenant ad servitium ecclesiae 
et manaehomm...aonoedo.' Delisle, op. oit. 17, 18, gives a few inetanoes of 
servf in the eleventh oentuiy. 
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distinguished among the provinces of France by a singular 
absence of serfage, and such evidence as we have tends to show 
that the Conqueror left a land where there were few slaves for 
one in which there were many, for one in which the slave was 
still treated as a vendible chattel, and the slave-trade was 
flagrant. 

The Normans then had no written law to bring with them 

° Pl'Iia611C6* 

to England, and we may safely acquit them of much that could 
be called jurisprudence. Not but that there were among them 
men distinguished above others for their knowledge of the law. 

The famous founder of the Abbey of Bee, Herlwin, who had 
spent most of his life as layman and knight, was deeply learned 
in the law of the land, and whqn he had become an abbot he 
still gave opinions in temporal causes; but not until he was 
near forty years of age did he learn the first rudiments of 
letters^ His legal knowledge was probably the same in kind 
as that attributed, as we shall read hereafter, to the English 
bishop .ffithelric and the monks of Abingdon, a knowledge of 
the law to be evoked by concrete cases, not a body of doctrine 
to be taught or written in a book. But the mention of Herlwin 
must remind us of Herlwin’s prior, of Lanfranc the lawyer of lawyer. 
Pavia, of Lanfranc the Conqueror’s right-hand man. Those who 
tell us of the great theologian, of the great disciplinarian, never 
forget to add that he was a lawyer of world-wide fame, the most 
accomplished of pleaders. Now, as we have already said, the 
Lombard lawyers, especially the lawyers of Pavia, had been 
65] engaged in a task well fitted to be an education for one who 
was to be William’s prime minister. They had been har- 
monizing, digesting and moderuizing the ancient statutes of 
the Lombard kings, a body of law very similar to our own old 
English dooms’. Some Roman law they knew, and unless 
Pavian tradition deceives us, we may still read the ingenious 
arguments by which the youthful Lanfranc puzzled and abashed 
his conservative opponents, arguments which derive their force 
from the supposition that the dooms of King Liutprand and 
the institutes of Justinian are or ought to be harmonious®. 

^ Vita Herlnini, Lanfranoi Opera, ed. Oiles, i. 270 : 'Abtas porltua erat in 
dirimendia oansamm saeculaiium coiiiroTerBiis...Legain patriae Bcientissimna 
praoeiditun suie erat oontia iniqnoa exastoree.' Ibid. 265: 'Piima litterarum 
eleuenta dldlcit cam iam existeret annoium prepe qnadragiDta.’ 

® See above, p. 22. 

s Looitane’e jurietio exploits are ohionioled in tbe Liber PapieuBis, H. Cl, 
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Lanfranc, yet a layman, left Italy for Normandy and opened a 
Bchool, a secular school, at Avraoches. What he taught there 
we are not told; but he may have taught law as well as 
grammar and rhetoric. He was remembered in Normandy as 
one of the discoverers of Roman law*. If he taught law at 
Avranches or at Beo*, then we may gay that the Normans were 
being educated for their great exploit: when the time for 
subduing England should come, the man at arms would have 
the lawyer behind him. But, be this as it may, the very 
existence of Lanfranc, who knew Lombard law and Roman law 
and Canon law — ^when he was Archbishop the deoreta and 
emones were ever in his mouth* — ^wbo mastered English law so 
thoroughly that he carried all before him even when the talk [p.66] 
was of sake and soke*, must complicate the problem of any one 
who would trace to its sources the English law of the twelfth 
century. Who shall say that there is .not in it an Italian 
element ? The Norman Conquest takes place just at a moment 
when in the general history of law in Europe new forces are , 
coming into play. Roman law is being studied, for men are 
mastering the Institutes at Pavia and will soon he expounding 
the Digest at Bologna ; Canon law is being evolved, and both 
claim a cosmopolitan dominion. 

Leges, It. pp. xovi., 402, 404, 666. See also 7ioker, Foisohungea zoz Oes(6dclite 
Italiens, iii. 47i 468. It is not absolnteir certain that this Lanfranc is onr 
Lanftano, but the part here assigned to hini, that of confnting his elders, agrees 
weU with what is said b^ Milo Oiispin, Opera Lanftanoi, ed. Giles, 291 : 'Ado- 
leseens orator veteronos adrersaiites in ootionibus oansarum frequenter revioit, 
torrente faoundiae acoutate dioendo.’ 

^ Boberins de Monte, ann. 1082, ed. Howlett, p. 26 : ‘Lanhanous Fapieusis 
et GarneodUB soelus eius lepextis apnd Bononiam legibus Bomanis, qnas 
lustinianuB imperator Bomanorani...emendaTerat, his inqnam repertis, operem 
dederunt eas legere et aliia azponere.* Bavignj, Gesoh. des rdm. Beohts, oap. 
zzrii. § 8, points out that the story oannot be true ; Lanfranc must have left 
Italy before the days of Irnerius. 

9 See Savigny, op. oit., cap. ri. § 135. Bobert of Toriguy (Bobeilus de 
Monte), ann. 1117, ed. Howlett, p. 100, tells bow Ivo of Chartres, the famous 
canonist, had when a youth heard Lanfranc in the school at Bee ‘de saeculaii- 
bua et divinis littcds traotantem,* 

8 See Lonfreno’s letters, espeolally Bo. 26, ed. Giles, in which he reoonunends , 
Bishop Herbert to mend his ways and read the oanons : ' Fostpositfs aleis, nt 
maiora taoeam, ludiaque saeoularibus qnibus per totam diem Taoare diceris, 
divinas litteras lege, deoretisque Bomanoium Pontifloom saorisque oanonibus 
praecipue stndium impende.’ 

8 See below, p. 03. 



CHAPTER lY. 

ENGLAND UNDER THE NORMAN KINGS. 

[p. 57] The Norman Conquest is a catastrophe ■which determines Effacts 
the whole future history of English law. "We can make but Norman 
the vaguest guesses as to the kind of law that would have 
prevailed in the England of the thirteenth century or of the 
nineteenth had Harold repelled the invader. We may for 
example ask, but we shall hardly answer, the question, whether 
the history of law in England would not have closely resembled 
the history of law in Germany, whether a time would not have 
come when English law would have capitulated and made way 
for Roman jurisprudence. But it is slowly that the con- 
sequences of the great event unfold themselves, and they are 
not to be deduced from the bare fact that Frenchmen subjugated 
England. Indeed if we read our history year by year onwards 
from 1066, it will for a long time seem doubtful whether in the 
sphere of law the Conquest is going to produce any large changea 
The Normans in England are not numerous. King William 
shows no desire to impose upon his new subjects any foreign 
code. There is no Norman code. Norman law does not exist 
in a portable, transplantable shape. English law will have this 
advantage in the struggle : — a good deal of it is in writing. 

But then, the problem to which the historian must address No mere 
himself should not be stated as though it were a simple 
ethnical question between wbat is English and what is French, 

[p.6a] The picture of two rivulets of law meeting to form one river 
would deceive us, even could we measure the volume and 
analyze the waters of each of these fancied streams. The law 
which prevails in the Euglaud of the twelfth century — this 
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one thing we may say with some certainty — can not be called 
a mixture of the law which prevailed in England on the day 
when the Confessor was alive and dead, with the law which 
prevailed in Normandy on the day when William set sail from 
Saint Valery. Nor can we liken it to a chemical compound 
which is the result of a combination of two elements. Other 
elements, which are not racial, have gone to its making. 
Hardly have Normans and Englishmen been brought into 
contact, before Norman barons rebel against their Norman 
lord, and the divergence between the interests of the king and 
the interests of the nobles becomes as potent a cause of legal 
phenomena as any old English or old Frankish traditions can 
be. Nor dare we neglect, if we are to be true to our facts, the 
personal characters of the great men who accomplished the sub- 
jection of England, the characters of William and Lanfranc. 

The effects, even the legal effects, of a Norman conquest of 
England would assuredly have been very different from what they 
were, had the invading host been led by a Robert Curthose. 

And in order to notice just one more of the hundred forces 
which play upon our legal history, we have but to suppose that 
the Conqueror, instead of leaving three sons, had left one only, 
and to ask whether in that case a charter of liberties would ever 
have been granted in England. We have not to speak ban of 
all these causes ; they do not come within the history of law ; 
only we must protest against the too common assumption that 
the English law of later times must in some sort be just a 
mixture, or a compound, of two old national laws. 

If for a moment we turn from the substance to the 
language of the law, we may see how slowly what we are apt to 
think the most natural consequences of the Conquest manifest 
themselves. One indelible mark it has stamped for ever on 
the whole body of our law. It would be hardly too much to 
say t.hnt at the present day almost all our words that have 
a definite legal import are in a certain sense French words. 

The German jurist is able to expound the doctrines of Roman 
law in genuinely German words. On many a theme an English 
Tna.n of letters may, by way of exploit, write a paragraph or a |ji.69] 
page and use no word that is not in every sense a genuinely 
English word; but an EngHsh or American lawyer who at- 
tempted this puritanical feat would find himself doomed to 
silence. It is true, and it is worthy of remark, that within the 
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sphere of public law we have some old terms which have come 
down to us from unconquered England. Eail was not displaced 
by count, sheriff was not displaced by viscount ; our king, our 
queen, our lords, our knights of the shire are Elnglish ; our 
aldermen ai-e English if our mayors are French; but our 
parliament and its statutes, our privy council and its ordinances, 
our peers, our barons, the commons of the realm, the sovereign, 
the state, the nation, the people are French ; our citizens are 
French and our burgesses more French than English. So 
too a few of the common transactions of daily life can be de- 
scribed by English verba. A man may give, sell, buy, let, hire, 
borrow, bequeath, make a deed, a will, a bond, and even he 
guilty of manslaughter or of theft, and all this in English. But 
this is a small matter. We will say nothing of the terms in 
which our land law is expressed, estate, tenement, manor, mort- 
gage, lease and the like, for though we have English freeholds 
and half-English copyholds, this is a region in which we should 
naturally look for many foreign terms. But let us look else- 
where and observe how widely and deeply the French influence 
has worked. Contract, agreement, covenant, obligation, debt, 
condition, bill, note, master, servant, partner, guarantee, tort, 
trespass, assault, battery, slander, damage, crime, treason, felony, 
misdemeanour, arson, robbery, burglary, larceny, property, pos- 
session, pledge, lien, payment, money, grant, purchase, devise, 
descent, heir, easement, marriage, guardian, infant, ward, all are 
French. We enter a court of justice: court, justices, judges, 
jurors, counsel, attorneys, clerks, parties, plaintiff, defendant, 
action, suit, claim, demand, indictment, count, declaration, 
pleadings, evidence, verdict, conviction, judgment, sentence, 
appeal, reprieve, pardon, execution, every one and every thing, 
save the witnesses, writs and oaths, hare French names. In 
the province of justice and police with its fines, its gaols and its 
prisons, its constables, its arrests, we must, now that outlawry is 
a thing of the past, go as far as the gallows if we would find an 
English institution. Right and wrong we have kept, and, though 
we have received tort, we have rejected droit : but even law 
&.80] probably owes its salvation to its remote cousin the French leiK 

1 The oontiexion between oui law and the French lei or loi (Let. legem) is 
for the etymologist a remote one, and Henry I. knew what he was about when 
he restored to ns the lagam (not legem) Eadwardi. But the two words attracted 
each other. We preserve the Fienoh droit in our 'dioits of admiralty.’ 
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Straggle But all this is the outcome of a gradual process ; we can not 

Latin, say tl\at it is the necessary result of the conquest of England 
by Prenoh-apeaking men. Indeed for some time after tho 
conquest the English language soema to have a fiiir chance of 
holding its own in legal affairs. In the first place, the combat 
between English and French, if it must begin sooner or later, 
can for a while be postponed or concealed, for there is a third 
and a powerful rival in the fi.eld, Latin becomes the written 
language of the law. It was a language understood and 
written by the learned men of both races : it was the language 
of such legal documents as the Normans knew, and, though it 
was not the language of the English dooms or the English 
courts, still it was the language of the English charters or 
land-books. In the second place, English had long been a 
written language, and a written language which could be used 
for legal and governmental purposes, while French was as yet 
hardly better than a vulgar dialect of Latin: — French would 
become Latin if you tried to write it at its best. And so the 
two languages which William used for his laws, his charters 
and his writs were Latin and English^ Again, there were 
good reasons why the technical terms of the old English law 
should he preserved if the king could preserve them. They 
were the terms that defined his royal rights. On the whole he 
was well satisfied with the goodly heritage which had come to 
him from his cousin King Edward. If only he could maintain 
against his followers the rights of the old English kingship, he 
would have done almost as much as he could hope to do. And 
so his rights and their rights must be registered in the old 
English terms. His clerks must still write, if not of aaou and 
some, still of saca ei soca. Many foreign words havo made 
their way into Domesday Book, but many old English words 
which had definite legal meanings were preserved®. 

Latin as 6 During the century that follows, Latin keeps its pre- [p.si] 

eminence, and when, under Henry 11. and his sons, the time 
comes for the regular enrolment of all the king’s acts and of all 
the judgments of his court, Latin becomes the language of our 

^ The Bienoh eet of Zegei WilUlmi trill he mentioned belovr; it is private 
trork. The veU-knovn passage about the BngUsh and Breach languages in the 
vrould-he IngoU's Histoi 7 of Oro^land (Soiiptores post Bedam, p. 512 h} is one 
of that forger’s elumsiest falsehoods. 

> Maitland, Domssdaj Booh, 6. 
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voluminous ofiScial and judicial records. From this position it 
is not dislodged until the year 1731, when it gives place to 
English^ It were needless to say that long before that date 
both French and English had been used for some very solemn, 
perhaps the solemnest legal purposes; but seemingly we may 
lay down some suoh rule as this, namely, that if a series of 
records goes back as far as the twelfth or the first half of the 
thirteenth century, it will until the reign of George 11. be a 
series of Latin records. It is only in the newer classes of 
authoritative documents that either English or French has an 
opportunity of asserting its claims. French becomes the 
language of the privy seal, while Latin remains the language of 
the great seal. French expels Latin and English expels French 
from the parliament rolls and the statute rolls, but these 
rolls are new in Edward I.’s day®. In particular, Latin re- 
mains the language in which judicial proceedings are formally 
recorded, even though they be the proceedings of petty courts. 

In Charles I.’s day the fact that the Star Chamber has no proper 
Latin roll can be used as a proof that it is an upstart*. 

But, though throughout the middle ages some Latin could strnggia 
be written by most men who could write at all, and the lord of Frenchana 
a manor would still have his accounts as well as his court rolls 
• made up in Latin, still only the learned could speak Latin 
leadily, and it could not become the language of oral pleading 
or of debate. Here was a field in which French and English 
might strive for the mastery'. There could for a long while be 
no doubt as to which of those two tongues would be spoken in 
and about the king’s court. The king spoke French, his barons 
French, his prelates French, and even when barons and prelates 
[p 62 ] were beginning to think of themselves as Englishmen, some new 
wave of foreign influence would break over the court : the new 
French queen brings with her a new swarm of Frenchmen. And 
‘ the king’s court ’ was not then a torm with several meanings ; 

^ Statute 4 Oeo. IL o. 28. 

3 Oar first parliament roll oomea from 1280 and there la soma Froncli on the 
roll of 1293; Bot. Pari. i. 101. The tsix first entiy on our statute roll aa it 
now exiate, the Statute of G-loncestar 1278, is in Prenoh, and if, as saama 
probable, a membiaoe oontainlng the Statute of Weetminater 1276 baa been 
lost, tbia also was covered with Piendi writing. 

* Stat. 16 Oar. 1. a. 10, aboliebing the Star Obamber, eolenmly rooites the 
Statute 36 Edw. IH. Stat l c. IS, whiob Bays that (despite the use of EngUsh 
as a madinm for oral pleading) all pleas are to be enrolled in Latin. 


6—2 
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tho language of courtiei's and courtliness was of necessity tho 
language of business, discussion, pleading. All this might 
well have happened, however, and yet the English language, 
which was in the future to he the language even of courtiers, 
might have retained its stock of old and its power of engender- 
ing new legal terms. A Erench-speaking royal tribunal might 
have been merely superimposed upon an English substructure. 

But here what is perhaps the main theme of our legal history 
decides the fate of words. Slowly but surely justice done in 
the king's name by men who are the king’s servants becomes 
the most important kind of justice, reaches into the remotest ' 
corners of the land, grasps the small affairs of small folk as well j 
as the great affairs of earls and barons. This is no immediate 
and no necessary effect of the Norman Conquest. It would 
never have oome about if the nobles who helped William to 
conquer England could have had their way; William himself 
can hardly have dared to hope for it. The destiny of our legal 
language was not irrevocably determined until Henry of Anjou 
was king. 

If we must choose oue moment of time as fatal, we ought to 
choose 1166 rather than 1066, the year of the assize of novel ' 
disseisin rather than the year of the battle of Hastings. Then 
it was that the decree went forth which gave to every man dis- • 
possessed of his freehold a rcanedy to he sought in a royal court, 
a French-speaking court. Thenceforward the tkltimate triumph t 
of French law terms was secure. In all- legal matters tho ' 

French element, the royal element, was the modem, the / 

enlightened, the improving element. The English stock of 
words is stricken with barrenness, the French stock can grow. 

The things of the law which have English names are things 
that are obsolete or obsolsacent, sake and soke, wer and wUe : — 
already men hardly know what these words mean*. It is diffi- 
cult for us to believe that in the local courts, the suitors, who [p.6Sl 
were for the more part peasants, pleaded their causes and 
rendered their judgments in French ; still from the thirteenth 
century we get books of precedents for pleadings in manorial 
courts which are written in French, while we look in vain for 

' 1 Even the earlleBt and pnraat glossatiea of A.-S. law ismg, the Enpositionea 
Vo, aiulorum, prove this ignoiaace. As to these gbssaries, see Hall, Bed Book 
of t 'e Esobeqaei, vol iiL Introdootion, 
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any similar books written in English*. We may suspect that 
if the villagera themselves did not use French when they 
assailed each other in the village courts, their pleaders used it 
for them, and before the end of the thirteenth century the pro- 
fessional pleader might already be found practising before a 
petty tribunal and speaking the language of Westminster Hall*. 
Then in 1362 a statute, itself written in French, declared that 
as the French tongue was but little understood, all pleas 
should be ‘pleaded, shown, defended, answered, debated and 
judged ’ in the English tongue*. But this came too late. It 
could not break the Westminster lawyers of their settled habit 
of thinking about law and writing about law in French, and 
when slowly French gave way before English even as the 
language of law reports and legal tezt-books, the English to 
which it yielded was an English in which every cardinal word 
was of French origin. How far this process had gone at the 
end of the thirteenth century we may learn fijom Robert of 
Gloucester’s historical poem. He sets himself to translate into 
English verse the Constitutions of Clarendon, and in so doing 
he uses the terms which we now write as custom, grant, lay 
fee, service, pleading, assige, judgment, traitor, chattels, felon, 
patron, advowson, court, plea, purchase, amendment, hold in 
chief, bailiff, homage, confirm, appeal, debt*. Down to the end 
of the middle ages a few oid English terms perdured which, 
at least as technical terms, we have since lost; English ‘ domes- 
men ’ might still ' deem dooms in a moot hall’ ; hut the number 
of such terms was small and the hHghi) of archaism was on 
them”. 

Meanwhile men had begun to write French and to write 
it for legal purposes. Legal instruments in French come to 
1 Us but very rarely, if at all, from the twelfth century”; they 

* The Oouzt Boion (Seld. Booled). 

* The Court Baron, pp. 38, 42 ' 86 Bdw. HE, Stat i. e. 16. 

* Bobert of Glouceeter, lines 9050-9730. 

‘ WyohIBte Tranelation of the Bible ; Hattb. vii. 1 ' for in what dome 3 e 
deinen, je acnlen hen demed’; Matth. zxvii. 19 'and while he [Bilat] sat for 
domesman' ; Maik st. 16 ' the porohe of the mote halle.' 

” The volume of Sarnm Cbartete (BoUa Seiiee), p. 6, oontaina what at first 
looks like an early example, a Freuoh doeumont exeouted by a bishop of 
Salisbury and apparently ascribed by a copyist of the fourteenth oentury to 
the year 1120. But there is some mistake here. A Brenoh bharter of Stephen 
Iiangton entered on the Charter Boll of 10 John is given In faesimils by 
Hardy, Bot. Cait. p. xB. 


French 

doeuments. 
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become commoner in the thirteenth and yet commoner in the 
fourteenth, but on the whole Latin holds its own in this region 
until it slowly yields to English, and the instruments that are 
written in French seldom belong to what we may call the most 
formal classes; they are wills rather than deeds, agreements 
rather than charters of feofiment, writs under the privy seal, 
not writs under the great seal. 

liangtiage From the royal chancery Latin is not to be driven. The 

law. example set by the Conqueror when he issued laws in English 
as well as in Latin was not followed ; Latin is the language for 
laws and ordinances until the middle of the thirteenth centuiy. 
Then for one brief moment the two vulgar tongues appear on 
an equality ; in 1268 Henry III. declared both in French and in 
English his acceptance of the provisions which were forced upon 
him in the parliament at Oxford*. But while this English 
proclamation long remains unique, French forces its way to the 
front. It wrestles with Latin for the possession of the statute 
roll and the parliament rolls. By the end of Edward IL's reign 
it has fairly won the statutes roll*, and is fast gaining a mastery 
over the parliament rolls. For about two centuries, from 
the reign of Edward I. to the reign of Eichard III., it is the 
usual language of the enacted law. Late in the fourteenth cen- 
tury English begins to make on insidious attack. Petitions to 
parliament are sometimes presented in English, and the English 
petition is sometimes put upon the roll without being trans- 
lated. However, the middle ages are just at an end before the 
records of the English legislature are written mainly in English, 
and to this day, as all know, what a lawyer must regard as the 
most solemn of all our formulas is French — La reim h vmlP. 

1 Xhe proclEumationB will 1>e fotmd in the Beleot Cbaiters. 

’ The exoeptione are lathsr apparent than real; e.g, the Ordinance for 
Ireland of 81 Mw. IH., thoagh on the statute roll, is in the form of letters 
patent, and is also on the patent roll. 

< The transition from S'rench to Bngli^ statutes seems to occur suddenly 
at the acceselon of Bichatd HI. and to be oontemporaneoue with a change in 
the method of enrolment. We pass at this date from the 'statute rolls’ 
preserved at the Tower to 'enrohnenta of Acts of Parliament.’ As early as 1386, 
and it may he earlier — ^for hut few of the extant petitions aio printed or dated — 
a petition to parliament mi(jbt be written in Englieb (Bot. Farl, iii. 225), and 
the En^sh words which Henry IT. spoke when he met his frst parliament are 
enrolled (iii. 423); then petitions in En^h appear on the toll; bnt on the 
whole it is not until 1426 or thereabouts that the parliament roll has much 
En^eh on it. To the very last (1503) the formal parU of the roll ore written 
either in Erenoh or in I^atin, 
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[p 6^ Again, in the thirteenth century French slowly supplanted 
Latin as the literary language of the law. It is very possible 
that the learned Bracton thought about law m Latin; he 
wrote in Latin, and the matter that he was using, whether 
he took it from the Summa Asonis or from the plea rolls of the 
king’s court, was written in Latin. But the need for French 
text-books was already felt, and before the end of the century 
this need was being met by the book that we call Britton, by 
other tracts', and by those reports of decided oases which we 
know as the Tear Books. Thenceforward French reigns 
supreme over such legal literature_ as there in We must 
wait for the last half of the fifteenth century if we would 
see English law written about in the English tongue, for the 
sixteenth if we would read a technical law-book that was written 
in English*. 

This digression, which has taken us fax away from thei;im|nage 
days of the Norman Conquest, may be pardoned. Among the ““ 
moat momentous and permanent effects of that great event 
was its effect on the language of English lawyers, for language 
is no mere instrument which we can control at will; it controls 
us. It is not a .small thing that a law-book produced in the 
England of the thirteenth century will look very like some 
statement of a French covtume and utterly unlike the Sachsm- 
spiegel, nor is it a small thing that in much later days such 
foreign influences as will touch our English law will always be 
much rather French than German. But we have introduced 
in this place what must have been said either here or elsewhere 
about our legal language, because we may learn from it that 
[p.66] a concurrence of many causes was requisite to produce some 
of those effects which are usually asenbed to the simple fact 
that the Normans conquered England*. 

* Coait Baron (Sold. Sooie^}, p. U. See also the JBrevia Plaeitata vhieh 
ere now being edited by Mr Unmei. 

’ The bononr of being the first books concenung Englieb law that were 
written in the Bnglish language must probably be given to some of Sir John 
Bortesoue'a treatises, but they cannot be called legal text-books. Before a 
debberate judgment oan be i»8sed on the question as to which is our first 
English text-book, an intricate group of little tracts on pleading etc., some of 
which may not yet have been printed, must be examined, 

' The Bienob that is a literary language in England under Henry III, and 
Edward I. should not be called ‘Eoiman-Frenob'; Faxisian Fiench, the 
French of the Isle of France, ie abresdy its model ; but there is some diffetenoe 
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We may safely say that William did not mtond to sweep 
away English law and to put Norman law in its stead. On the 
contrary, he decreed that all men were to ha^e and hold the law 
of King Edward — that is to say, the old English law — ^but with 
certain additions which he, William, had made to it*. So far 
as we know, he expressly legislated about very few matters. 

He forbad the bishops and archdeacons to hold in the hundred 
courts pleas touching ecclesiastical discipline ; such pleas were 
for the future to be judged according to the canons and not 
according to the law of the hundred; the lay power was to 
aid the justice of the church; but without his leave, no canons 
were to be enacted and none of his barons or ministers excom- 
municated*. He declared that his peace comprehended all men 
both English and Normans'. He required from every free man 
an oath of fealty*. He established a special protection for the 
Hvaa of the Eronohmen ; if the slayer of a Frenchman was not 
produced, a heavy fine fell on the hundred in which he was 
slain. He declared that this special protection did not extend 
to those Frenchmen who had settled in England during the 
Oonfessor’a reign'. He defined the pocedural rules which were 
to prevail if a Frenchman accused au Englishman, or an English- 
man a Fronohmau*. He decreed that the county and hundi'ed 
courts should meet as of old. He decreed that every free man 
should have pledges bound to produce him in court'. He forbad 
that cattle should be sold except in the towns and before 
three witnesses. He forbad that any man should he sold out of [p.37] 
the country. He substituted mutilation for capital punishment'. 

This may not he an exhaustive list of the laws that he 
published, nor can we be certain that in any case his very 
words have come down to us; but we have good reason to 
believe that in the way of express legislation he did these 
things and did little more. 

o{ opinion among piulologiats as io bow ftw ‘Anglo-I'teuoli.’ is entitled to be 
considered as a dialeot wbiob has a bistoi? of its own. See Behrens in Foul’s 
Grandriss d. Gorman. PhilologiG, i. 807. To dignify with the name ‘ Norman- 
Frenoh’ the mere ‘dogJ?renoh’ that we find in law reports of the sixteenth 
century is ridiculous. 

r Laws of William (Sedect Obarters), o. 7. 

* Leg. Willelmi, w.; Eadmar, Hrat. Nov. p. 10. 
a Laws of William (Select Charters), c. 1. 

* Laws, 0 . 2; A.-S. Cbrou. au. 1086; Florence, ii. 19. 

‘ Laws, 0 . S, i; Leges Will. i. 33. ' Laws, o. 6 ; Leges Will. il. 

t Laws, 0 . 7, 8. * Laws, o. 5, 9, 10. 
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In the long run by far the most important of these rules will Oharaotar 
be that which secures a place in England for the canonical nam’aiawa. 
jurisprudence. And here we have a good instance of those 
results which flow from the Norman Conquest — a concrete 
conquest of England by a certain champion of Roman orthodoxy 
— which are in no wise the natural outcome of the more fact 
that Englishmen were subjugated by Normans. For the rest, 
there are some rules which might have come from a Hng of the 
old race, could such a king have been as strong a ruler as 
William was. He would have had many precedents for 
attempting to prevent the transfer of stolen goods by prohibit- 
ing secret sales*. It was old, if disregarded, law that men were 
not to be sold over sea". It was law of Cnut’s day that 
every free nmn should be in pledge". A wave of religious 
sentiment had set against capital punishment". Whether the 
king could exact an oath of fealty from all men, even from the 
men of his men, was a question of power rather than of right". 

Only two rules drew a distinction between French and English. 

We may doubt, however, whether the murder fine had not its 
origin in the simple principle that the lives of the Normans 
were to be as well protected in England as the lives of 
strangers were in Normandy; at any rate the device of making 
a district pay if a stranger was murdered in it and the murderer 
Avas not produced in court, was not foreign to Frankish nor yet 
to Scandinavian law. We are also told, though the tale comes 
from no good source, that Gnut had protected his Danes by a fine 
similar to that which was now to protect the Normans’. Again, 

[p sq the procedure in criminal cases is by no means unfavourable to 
the men of the vanquished race. The Englishman whom a 
Frenchman accuses has the choice between battle and ordeal. 

* The precedents ate coUected in Schmid, Olosear, s.r. Marktreclit, 

s JLthelied, v. 2j Onnt, n. 8. " Onut, n. 20. 

* dSthelred, v. 8; vi. 10 ; Onut, ii. 2. 
t Edmund, in. 1. 

® Leg. Will. III. 3 ; Leg. Will. i. 22 ; Leg. Henr. 91 ; Leg. Edw. 15, 16 j 
Biacton, f. 181 b. In Swedish laws it is oommon to find ths hundred charged 
with a fine of forty marhs (the exact sum that the Conq[neror demands) if the 
manslayer be not prodnoed, more especially if the slain man be a stranger; 

Wilda, Stiafreeht, 217-218. Some shnilsi liability seems to be indicated by 
an early capitulary added to the Lex Salica ; Hessols, Lex Soliea, p. 408 ; with 
whioh should be ooznpared Leg. Henr. 92 § 8. Henry I. in bis Coronation 
Charter, o. 9, seems to speak as thongh the murder fine was known to the laga 
Madwarii. Liebermann, Leges Edwardi, p. 112, rejects the story about Onut. 
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The Englishman who brings an accusation can, if he pleases, 
compel his French adversary to join battle; otherwise the 
Frenchman will be able to swear away the charge with oath- 
helpers ' according to Norman law.’ Certainly we can not say 
that the legislator here shows a marked partiality for one 
class of his subjects. In this matter mere equality would not 
be equity, for English law has not known the judicial combat, 
and perhaps the other ordeals have not been much used in 
Normandy. As it is, the Englishman, whether he be accuser or 
accused, can always insist on a wager of battle if he pleases; he 
is the Norman’s peerl 

In different ages and circumstances the pride of a conquer- 
law. ing race will show itself in different fornas. Now-a-days the 
victor may regard the conflict as one between oiviliaation and 
barbarism, or between a high and a low morality, and force his 
laws upon the vanquished as the best, or the only reasonable 
laws. Or again, he may deliberately set himself to destroy the 
nationality of his new subjects, to make them forget their old 
language and their old laws, because these endanger his 
supremacy. We see something of this kind when Edward I. 
thrusts the English laws upon Wales. The Welsh laws are 
barbarous, barely Christian, jmd Welshmen must be made into [p.60] 
Englishmen®. In older and less politic days all will be other- 
wise. The conquerors will show their contempt for the 
conquered hy allowing such of them as are not enslaved to live 
under their old law, which has become a badge of infeiiority. 

The law of the tribe is the birthright of the men of the tribe, 


^ Ii&ws of 'Wmiam, a. 6 ; Beges WiUelmi, n. Had William said to the 
Englishman, 'If you aeouee a Koiman, 7011 must adopt the Borman’s law and 
ofier hstile,’ even this eonld not have been regarded as a tjrannona decree; it 
wonld have been an application of the principle of ‘personal law,' whidb wonld 
have loohed plausibly equitable. As it is, the Borman has to pmge himself 
even though the EngUshman will not fighi He purges himself with 'an 
unbroken oath,’ ‘and unforedon aiSs,’ ‘eaeramento non fraoto.' This is a 
diffionlt phrase. Apparent!; a 'broken* or 'breaking* oath is an oath sworn 
'in verborum obserrautiis,* and is an oath broken up into phrases, saoh of 
wHoh must be repeated with punotilioas aoeuxacy by the swearer ae it Is 
diotated to him by bis adTersary, Br Brunner sees in William's law a 
provision that the Borman need not swear in words diotated by an Englishman. 
Brunner, Z^tsohrift d. Sarigny-Stiitang, Herm. Abt. xm., 128, and Pol, Soienoe 
Quarterly, XL. S87 ; Porsahungen, 328. 

® Begister of Abp. Feckham, i. 77 : 'leges Howeli Da guae Decologo dicuntur 
in diyetsiB artioulis obyiare,' 
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and aliens can have no part or lot in it. Perhaps -we shonld he 
wrong -were we to attribute any large measure of either of 
these sentiments to the generality of the Norman invaders; 
but probably they stood nearer to the old and tribal than to 
the modern and political point of view. A scheme of ‘ personal 
laws ’ would have seemed to them a natural outcome of the 
conquest. The Norman will proudly retain his Norman law 
and leave English law to the English. We have seen that in 
matters of procedure William himself favoured some such 
scheme, and to this idea of personal law may be due what is 
apt to look like an act of gross iniquity. Boger of Breteuil and 
Waltheof conspired against William; Waltheof was condemned 
to death; Roger was punmhed 'according to the law of the 
Normans’ by disherison and perpetual imprisonments But it 
was too late 'for a system of ‘peraonal,’ that is of racial laws. 
Even in Erance law was becoming territorial, and a king of the 
English who was but duke of the Normans was interested in 
obliterating a distinction which stood in his way if he was to 
be king of England. The rules which mark the distinction 
between the two races rapidly disappear or are diverted from 
their original purpose. Murder fines will swell the royal 
treasure, and early in Henry I.’s reign it is already law that 
every slain man is a Frenchman unless his Englishry can be 
7(q proved^ Outside the towns, Englisbmesn seem to have taken 
to trial by battle very kindly, and already in the first years of 
the twelfth century William’s ordinance about procedure had 
lost its force". No doubt William and his sons distrusted 

1 Orderio (ed. le VisTost), ii 2B4, Dr Starts, Oonst. Hist. i. 401, says of 
Borer’s pumsliment, 'The same penalty must hare followed it he had been tiled 
by English law.’ But under the old Englieh law oonepiracw egainst the king 
was a oapital aiime; and Oiderio (p. 2&2) makes Waltheof remark that this is 
so. Boger, so it seems, is treated as a Norman who has rebelled and levied Tvar 
against the dnke. Many examples of earher and of later date show ns that the 
dnke rarely puts a vassal to death for rebellion. We must rememboi that 
Wilham is merely dnke oi count of the Normans, while he is the crowned and 
anointed king of the English. It may be that under tho Oonqueror's own 
ordinance Waltheof should have been, not decapitated, but mutilated; but 
•Interdico ne gms oooidatnr’ does not bind the man who says it. 

‘ Leg. Benr. 92 § 6. 

® In Domesday Book Englishmen are offermg proof hy battle; Bigelow, 
Placita Anglo-Normannioa, 48, 60. The Leges Henrioi no longer make any 
distinction between the two races in this matter, though they still allow 
Erenobmen and aliens to swear with less accuracy than would be required 
of an Englishman ; Leg. Hen. 64, § 3. 



Momte- 
niuice of 
Singlieih 
land lair. 


92 England under the Norman Kings, [bk. t. 

the English; even Henry -would suffer no Englishman to he 
abbot or bishop'. No doubt too the English were harshly and 
at times brutally treated ; but harshness and brutality are one 
thing, an attempt to rule them by Norman law would have been 
another. 

Indeed the capital instance of harsh treatment consists in 
an application of the theory that they have not been conquered 
by foreign enemies, but, having rebelled against one who was 
da we long of the EngHah, are to be lawfully punished for 
their unlawful revolt. Those who fought by Harold’s side 
forfeited their lands, and so of course did those who resisted 
William after he was crowned. These forfeitures, so far from 
clearing the way for pure Norman land law, had the effect of 
bringing even the Norman barons under English land law. 
Here a combination might be made of all that was favourable 
to the duke in the Norman, -with all that was favourable to the 
king in the English system. William's tenants in chief were to 
owe him definite quantities of military service ; the somewhat 
vaguely territorialized scheme which bad produced Harold’s 
army was to be superseded by a set of determinate contracts, 
more determinate perhaps than any that had as yet been con- 
cluded in Normandy. On the other hand, the king was going 
rigorously to exact the old English land tax, the danegeld. 
With geld in -yiew he achieved the most magnificent of all his 
feats, the compilation of Domesday Book. It is very possible 
that he purposed to reform the capricious assessment which had 
come do-wn to him from his ancestors. In the meantime, how- 
ever, each Norman haion was to stand in the geld system just 
where some one Englishman or some definite group of English- 
men had stood. For the purpose of taxation the Frenchman 
succeeded to the duties of Ms English antemsores. MoreovCT. 
what the Frenchman succeeded to was in many cases a superi- 
ority over free tenants of the soil. The rights of these tenants 
might be left to the uncovenanted mercies of their new lord ; 
but the superiority often included rights of a jurisdictional kind, 
rights of sake and soke, and in this matter the king had an 
inteirest. The French lord was not to get other fines and forfei- 
tures than those which his anieamor had received. For a long 
time after the Conquest a serious attempt was made to maintain 
the old law of sake and soke despite its archaisms. 

1 Eailma-, Eist. Nov. 221. 
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All this made English testimony and English tradition of The . 
importance ; the relative rights of the various hforman magnates S” oS 
were known only to Englishmen. Englishmen were mixed up 
with Frenchmen at the moots and often spoke the decisive 
word- The aged .fflthelric, bishop of Chichester, ‘ a man veiy 
learned in the laws of the land,’ was brought by the Conqueror’s 
command to Fenenden Heath that he might hear Lanhanc wax 
eloquent over sake and soke and Jiymena-fyrm'SK Eadrio the 
steersman of the Confessor’s ship, and Kineward who had been 
sheriff of Worcestershire, Siward of Shropshire, and Thurkill of 
Warwickshire were ready to attest the so/ce and soke which the 
church of Worcester had over Hamton and Bengeworth; but 
the abbot of Evesham dared not face them". Godrio, Godwin 
and Oolswein were among the ' approved knights French and 
English ’ who heard the abbot of Ely’s suit at Kentford, and 
that suit, in which many Normans were concerned, was decided 
under the king’s command by a verdict of English jurors who 
knew how the disputed lands lay in the time of King Edward*. 

The abbot of Abingdon was protected in his possessions by the 
learning and eloquence of lawyeriy English monks, whose argu- 
ments were not to be withstood*. 

On the other hand, it is not to be denied that the few Norman 
legal ideas and institutions which we can confidently describe ingtitn- 
[p. 72 ] as imported from Normandy, were of decisive importance. This 
is pre-eminently true of the transplanted Frankish inquest. It 
has iu it the germ of all that becomes most distinctively 
English in the English law of the later middle ages, the germ 
of trial hy jury and of a hard and fast formulary system of 
actions which will be tough enough to resist the attacks of 
Eomanism. However, the fate of the inquest was still in the 
balance a century after the Conquest, and, but for the compre- 
hensive ordinances of Henry H, it might have perished in 
England as it perished in its original home. Whether any 
definitely new idea is introduced into the English land law is a 
more disputable question, that cannot be here discussed, but 

r Seldeu’s Eadmer, 197 ; Flao. Anglo-Norm. 7. 

s Heming’s Cartulary, i. 82 j Flac. Anglo-Norm. 18. 

* Hamilton, In^uisitio Oantabr. pp. zvii, xyiii ; Flao. Anglo-Norm. 23. 

* Hisli. Abingd. ii. 2; Hac. Anglo-Noim. 80: 'sed et alii plurea de An^a 
oausidioi per id tempus in abbatla ista babebantur.’ This does not imply the 
existenoe of men who are lawyers by profesbion. 
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undoubtedly the conquest, the forfeiture, the redistribution of 
the land gave to the idea of dependent and derivative tenure a 
dominance that it could not obtain elsewhere, and about that 
idea in its Norman or French shape there clung traditions of 
the old FranMsh world, which in the subjugated country under 
its foreign kings might bear &uit in a land law of unexampled 
simplicity. As to the institutes of private law we know much 
too little to justify dogmatic ascriptions of this to an English 
and that to a French origin; and when the French origin may 
be granted, we are far from being able to say that here is 
something which the Normans brought with them in the year 
1066. French influences had been at work in the court of 
Edward the Confessor; Frankish influences had been at work 
in the courts of much earlier kings ; after the Conquest England 
lay open for two centuries and more to the latest Parisian 
fashions. For example, the style of the English chancery — and 
this in England becomes the model for all legal documents — 
goes back by one path and another through the Frankish 
chancery to Rome. But the paths are very various. Some of the 
Conqueror’s charters are very like those which Edward and Onut 
had issued, and very unlike those of Henry n\ "We may say, 
if we please, that the seal, of which our law made much in the 
later middle ages, of which it makes much at the present day, 
is French. But the Confessor had a seal, and in all probability 
but very few of the men who fought by the side of the Norman 
duke had seals. The chief result of the Norman Conquest in 
the history of law is to he found not so much in the suhjectiou [p. 73 ] 
of race to race as in the estabbshment of an exceedingly strong 
kingship which proves its strength by outliving three disputed 
successions and crushing a rebellious baronage". 

Hnfos. During the whole Norman period there was little legislation. 

We have spoken of the Conqueror’s laws. It seems probable 
that Rufus set the example of granting charters of liberties to 


^ Stereoson, B, H. B. xi. 781: an important contribution to Engliah 
diplomatioa. 

“ Dr Bmrmer, Zoitsohiift d. SaTigny-Stiftnng, Qwm. Abt. svil. 126, in 
levievring the diet edition of this book, says that in his opinion we have under, 
estimated the influence of Norman law and somewhat overrated the originality 
of Henry H.’b legislation. It may ha so. The gnestion m very difficult and we 
fully admit that in any case our private law and law of procedure have many 
Branch traits. The Bngliah element is at its strongest in political structure, 
t,g. in the non.fendal county eomt. 
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the people at large. In 109S, sick and in terror of death, he set 
his seal to some document that has not come down to us 
Captives were to be released, debts forgiven, good and holy laws 
maintained\ Whatever promises he made, he broke. His 
claim upon the historians of English law is of another kind ; 
for he surely built her an house to dwell in. Enghshmen were 
proud of his work at Westminster. Search, the wide world 
round, they said, there is no such hall for feast and plea. 

Aulatu maiorem oonstruxit Londoniarum, 

Orbis teirarom non optinet utiliorem 
ludioibus legis, ao ad oonvivia regia, 

Begom regnorum flos eat domus ilia domorum’*. 

The verses are rude but have the right ring in the ears of 
English lawyers. 

Henry at his coronation, compelled to purchase adherents, H«>vwy 
granted a charter full of valuable and fairly definite conces- 
sions*. He was gomg back to his father’s ways. The abuses 
introduced by his brother were to be abolished, abuses in the 
matter of reliefe, wardships, marriages, murder finps and so 
forth. Debts and past offences were to be forgiven The 
demesne lands of the military tenants were to be fi’ee from 
the danegeld. Above all the laga Ead/mardi as amended by 
William I. was to be restored. Though the king required that 
concessions similar to those which he made in favour of his 
harons should he made by them in favour of their tenants, we 
can hardly treat this charter as an act of legislation. It is 
rather a promise that the law disregarded by Kufus shall 
henceforth he observed. This promise in after times became a 
valuable precedent, but it could not be enforced against the 
king, and Henry did not observe it The other great record of 
his reign, the Pipe Roll of his thirty-first year, shows that 
rightfully or wrongfully he was able to extend the rights of the 
crown beyond the limits that had been assigned to them in 
1100, and the steady action of the exchequer under the 
direction of his able minister. Bishop Roger of Salisbury, 

1 Badmer, Hist. Not. pp. 81-S. 

‘ IHiese lines were probably written In Jobn’e day. They oaoni in a legal 
CDirmlation discoTered by Di Inebennann: Leges Anglortnn, Edle, 1894, 
p. 67. 

* Ohexters of Liberties (Statutes of the Bealm, toI, i.), p 1 ; Select Ohartera. 
Liebermonn, liana. B Hist. Boo. wu. 31, gives a critical text. 
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evolved a law for the tenants in chief which was perhaps the 
severest in Europch This was done in silence hy the accumula- 
tion of precedent upon precedent. For the rest, we know that 
Henry, early in his reign, issued a writ declaring that the county tp V4] 
and hundred courts should he held as they weiu held in the 
time of King Edward, stmitly enjoining aU men to attend them 
in the ancient fashion whenever royal pleas were to be hoard, 
and in some measure defining the relation of these old tribunals 
to the feudal courts®. We are told that he legislated about 
theft, restoring capital punishment, that he issued severe laws 
against the utterers of had money, that he prohibited the rapa- 
cious exactions of his courtiers, who had made the advent of his 
peripatetic household a terror to every neighbourhood, that he 
legislated about measures taking his own arm as the standaad 
ell ; but we depend on the chroniclers for our knowledge of these 
acts, and as yet they are not careful to preserve the words of 
the lawgiver*. We have, however, a writ in which he speaks of 
the ‘new statutes ’ which he hhd made against thieves and false 
moneyerst • 

Stephen Stephen on his accession conceded to his subjects in vague 
phrase ‘ all the liberties and good laws which King Henry had 
given and granted to them, and all the good laws and good 
customs which they had enjoyed in the time of King Edward*. 
Later on he had to promise once more that he would observe 
' the good laws and just and ancient customs, as to murder fines, 

* The Pipe BoU of 81 Heni; I. -was edited by Eunter foi the Beoord Oom- 
wiaBioners. We shaB hereafter have more than one oecaaion to ramarh on the 
relation that it heaia to the ehartsr of 1100. 

* The tnit ie given in the Select Ghattere ; see Liehermann, Qnadripartitas, 
p.l66. 

' Legislation in 1108 ahout theft and oeising : Bloreiioe, ii. 67 ; oomp. A.-S. 
Chron. an. 1134, and Boedeia, i. 13. Legislation against ahuses of royal 
puiveiyanoe and against bad money: Eadmer, Hist. Nov. 192-8; Will. Malmesb. 
desta Begum, ii. 476. Legielation about vneok: Ohion. de Bello, 65; Plao. 
Anglofform. 144. Legislation about measures, WiB. Ealmesb. Qesta Begum, 
ii. 487 ; in this last paesage it is said that towards the end of his reign Henry 
iuolmed lather to peonnlary mulcts than to corporal punishment. The enact- 
ment of other lules has been ascribed to Henry merely beoause they appear in 
the text-hook known as Leges Henrici, of which hereafter. 

* Hsioxions of Ohuioh of Vork, iii, ii : 'et nova statuta mea de iudiciis sive 
de plamtlB latronnm et falsorum monetariomm exequatur et finiat [arbhiepi- 
scopue] per euam propriam iustitiam in curia sua’ 

* Charters of Liberties (Statutes of the Bealm, L), p. 4 ; Select Charters ; 
Stubha Ooust Hist. i. 846. 



CH. IT.] England under the Norma/n Kings. 


97 


pleas and other matters,’ and that he would extirpate the 
unjust exactions introduced hy the sheriffi and others. More 
specific promises made to the church, besides the large and 
dangerous promise that she shodld be ‘ freeh’ In the ecclesias- 
tical sphere there had been a good deal of legislation. With 
the assent of the king, stringent canons had been enacted and 
enforced ; in particular, the rule of celibacy had been imposed 
upon a reluctant clergy. It was in the ecclesiastical council, 

[p.75] rather than the king’s court, that the spirit of reforming legisla- 
tion was once more active’. 

The best proof, however, of the perdurance of the old The iw- 
English law is given by what we may generically call the law- 
books of the Norman period. The Conqueror had amended and 
confirmed the laga Eadwardi; Henry I. had confirmed the 
laga Eadwardi and his father’s amendments of it. Where 
then could the law of Edward, that is to say, the law of 
Edward's time, he found? No douht a good deal of it was 
to he found in the code of Cnut and in the yet earlier dooms. 

But the language in which they were written was unintel- 
ligible to Erenchmen, and was fast becoming unintelligible 
even to Englishmen, for just at this time the English language 
was undergoing a rapid change. What is more, it was plain 
that, despite the large words of the Norman kings, the old 
dooms in their integrity could not fit the facts of the new age, 

Thus what was wanted was no mere translation of ancient 
texts, but a modernized statement of the old law, a practicable 
lagn Eadwardi, Divers men in divers parts of the country 
tried to meet this want. The result of their efforts is a curious 
and intricate group of writings, which even at the end of the 
nineteenth century will hardly have been unravehed. We 
shall here speak very briefly of it, adopting what we believe to 
be the soundest results of recent miticism’. 

In the first place, we may put on one side certain docu- Oenniiie 
ments which profess to give us, not the old law, hut the results wuumL 
of William’s legislation, the documents from which we have 

1 Oheiteis of Iiibectiea, p. 6 ; Seleot Charters ; Btubba, Const. Hist. 1. 817. 

As to the date of these ohattets, see Bound, Geoffrey da Mandaville, 438. 

’ Ae to the ccdesiastioal legialation, see Stnbbs, Const. Hist. i. 104. 

* Dr Iiiehermann has gradually been restoring the legal literature of this 
period. Iiagam Eadwardi nobis reddit. His forthcoming edition of the Anglo- 
Saxon and Anglo-Norman laws wBl pobaWy oyerride some sentences in the 
following brief summary. 
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already extracted our account of hia edicts, We probably 
have in its original form, that of a writ sent into the various 
counties, the ordinance which severed the ecclesiastical from 
the temporal oourts\ We have in English as well as in Latin 
the ordinance about criminal accusations brought by men of the 
one race against men of the other*. Lastly, we have a set 
of ten brief paragraphs dealing with the oath of fealty, the 
murder fine, the abolition of capital punishment and the other [p.76] 
matters which have already come before us, These ten laws 
may not have been collected until some time after the Con- 
queror’s death, and it is more than probable that we have not 
the words that he used; but the collection seems to have been 
made early in the twelfth, if not before the end of the eleventh 
century, and the result is trustworthy. At a much later date 
some one tampered with this set of laws, interpolated new 
matter into it and threw it into the form of a solemn charter*. 
oieqiMiii- But we must pass to the attempts which were'-stujde to 
npareitM. Eadviardi. In the reign of Henry I. sonmBHe 

set himself to translate the old dooms into Latin, To all seem- 
ing he was not an Englishman by race and English was not hia 
natural tongue. He may have been a secular clerk living at 
Winchester and employed in the king’s court or exchequer. 

He was closely connected by some tie or another with Arch- 
bishop Gerard of York. We have more than one edition of his 
work; these can be distinguished from each other by the 
author’s increasing mastery of the English language, though to 
the end he could perpetrate bad mistakes. As the work went 
on, he conceived the project of adding to his Latin version of 
the ancient dooms three other hooks and calling the whole M>er 
Quadripartitus, The first book was to contain the old English 

* This is Xisges Willelmi w. of Thorps and Sobmid. 

^ Ibis is Leges 'Willelmi n. of Thorpe and Sobmid. 

* The eel; of ten laws la that printed by Er Btnbbs in his edition of Horsdeu, 
yoL ii. p. oi, and again in the Select Charters. It may be oanreniently referred 
to as Sie intimaiur. It also appears with some yaiianis in the text of Hoveden’s 
Chronicle, yol. ii. p. 316, for Hoyeden inserts it when, nnder the year 1160, he 
speaks of GlanyiU’s appointment to the jnstjoiarsbip, Iiiebermann, Qnadriptw- 
titns, p. US, mentions the mbs. which give it and says that it was compiled after 
1087 and before 1135. A 3'ienah version of it &om oent. xii, he gives in Zeit. 
eebrift fdr ramanisabs f hllalngie, ziz. S3. The ezponded form of it is Leges 
'Willelmi m. of Thorpe end Schmid, Dr Liebetmann takes this to be the work 
of a Londoner of John’s reign, who deliberatsly tampers with his documents ; 

Ueber die Leges Angloicun, p. 33 S, 
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laws done iato Latin; the second was to contain some iin- 
portant state papers ot his own. day, the third was to he about 
legal procedure ; the fourth about theft. If the two last hooka 
were ever wi’itten, they have not come down to us. The first 
and second books we have. The second opens with the corona- 
tion charter of Henry I. Then apparently it purposes to give 
us the documents which relate to the quairel about the in- 
vestitures; but it gradually degenerates into a defence of 
Archbishop Qerard. The author seems to have been at his 
[p.77] work between the years 1118 and 1118; but, as already said, 
he returned to it more than once. 

Whatever grander projecte he may at times have enter- 
tained, what he has left as a monument of English law is in 
the main a laborious but not very successful translation of the 
old dooms. He translated after bis fashion most of the dooms 
that have come down to us, except the very ancient Kentish 
laws, and he translated a few which have not come down to us 
save through his hands. He translated for the more part 
without note or comment, translated honestly if uninteUigently, 

But he aspu'ed to be more than a mere translator. He put 
Cnut’s code in the forefront; tluB was the latest and most 
authoritative statement of English law; the earlier dooms — 
they go back even to Alfred and to Ine — come afterwards os 
hemg of less practical value. He does not regard himself as a 
mere antiquarian'. 

Closely connected with the Quadripartitus is a far more Lnjea _ 
important book, the so-called Leges Henriai. It seems to have 
been compiled shortly before the year 1118. After a brief 
preface, it gives us Henry's coronation charter (this accounts 
for the name which has unfortunately been given in modern 
days to the whole hook), and then the author makes a ga^jlant, 
if forlorn, attempt to state the law of England. At first sight 
the outcome seems to he a mere jumble of fragments ; rules 
brought from the most divers quarters are thrown into a 
confused heap But the more closely we examine the book, 
the more thoroughly convinced we shall he that its author has 
undertaken a serious task in a serious spirit; he means to 
state the existing law of the land, to state it in what he thinks 
to he a rational, and even a philosophical form. But the task 

^ We have here tried to sura up very briefly the results altoiued by Lieoer- 
m&nn, Qaadripaciitos, Halle, 1893. 


7—2 



100 


England under the Norman Kings, [bk. i. 


is beyond his powers. For one thing, his Latin is of the 
worst; he learnt it in a had school and it will hardly suti'cr 
him to express his meaning ; probably his mother tongue was 
French. Then the books from which he copies overweight 
him ; he cannot adhere to any one plan or pursue any one line 
of thought. Nevertheless he is in earnest, and when he can 
leave his books alone and succeed in explaining himself, he 
tells us many things that are of great value. He had a good 
many books at his co mmand . He took much from the code 
of Onut and from some of the older dooms, but unless (this is [p.78] 
not impossible) he himself was the author or projector of the 
Quadripartitus, he seems to have been dependent on the first 
book of that work for his text of these old English laws. His 
object being to state the laga Eadwardi as amended by the 
Conqueror and Henry I., he naturally made great use of this 
English matter; but he dipped at times into other springs. 

He had found a source of ' general jurisprudence’ in Isidore’s 
Origines. Ecclesiastical causes were no longer subject to na- 
tive English law ; the Conqueror had handed them over to the 
camnea, and for the canones of the catholic church our author 
had to look to foreign books, in particular to that compiled 
by Burchard of Worms. He took a few passages from the 
venerable Leto Salioa, from the Lex Ribuaria, from the 
Frankish capitularies; we may safely say that, had these 
ancient authorities been regarded by the Normans in England 
as practicable written law he would have taken more. He 
took one little sentence out of an epitome of the West Goth’s 
version of the Theodosian Code\ But the most interesting 
parts of his work are those which we can trace to no 
remoter fount. If they paint English law as a wonderful 
oonftjjSion, they may yet be painting it correctly, and before we 
use hard words of him who wrote them, we should remember 
that he was engaged on an utterly new task, new in England, 

> Leg. Henr. 88 § 4. He oites Libei Tbeodoeianae Legia, but what he 
xeaUy has tinder that name seema to be the Hpitome Aegidii ; aea Hanel, Lez 
Bomana Visigothorum, p. 223. Thie citation, which may be the outcome of 
literary vanity, hae been offered ae proof of the prevalence of Boman law in 
England j.bnt the fact that our author had a Boman book and took but one 
aentenoe from it, is really a strong testimony to the thoroughly un-Bomau 
bharaoter of the EugUah law of his day. It is quite possible that he had but a 
single volume of foreign temporal law. Xhe Sahea and Mibuaria occur in us. 
along with epitomes of Alario’s Breviary. 
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new in Europe : he was writing a legal text-book, a text-book 
of law that was neither Rovnsui nor Canon law. To have 
thought that a "law-book ought to be written was no small 
exploit in the year 1118 *. 

79] The writer of the Leges Eenrid is in some sort the eham- nhf Oon- 
pion of West Saxon, or rather of Wessex law. Wessex is in his 
opinion the head of the realm, and in doubtful cases Wessex 
law should prevail®. Other attempts to state the old law were 
made elsewhere. In the early years of the twelfth century 
two Latin translations of Cnut’s dooms, besides that containod 
in the Qmdnpa.rtit'us, were made, and in each case by one who 
tried to be more than a translator; he borrowed from other 
Anglo-Saxon documents, some of which have not come down to 
us, and endeavoured to make his work a practicable law-book. 

One of the most remarkable features of all these books is that 
their authors seem to be, at least by adoption and education, 
men of the dominant, not men of the subject race; if not 
Frenchmen by birth, they are Frenchmen by speech®. At a 
later date, some forest laws were concocted for Onnt, but to 
describe these we must use a harsh term; to all seeming 
they are the work of a forger, who was inventing a justification 
for the oppressive claims of those mighty hunters, the Norman 
kings*. 

Then we have another document which professes to give us lm Leu 
the old laws, the laws which King Edward held and which 

® The prefooe can not have been written after 1118, since It treats Queen 
Matilda as living. The arguments of those who would give a later date to the 
body of the book eesm to be enffioiently answered by liiebernann, Forsohungen 
zui deutschen Gesoblobte (1876), vol. xvi. p. 682. Hie oonclusion is accepted 
by Stubbs, Const. Hist, i, 638 (ed. 1833). Two mistakes sbould be avoided. 

(1) Our author is not forging laws for Henry I.; tbs title Leffei Bevriei refers 
only to the coronation charier with which he begins his book. (3) He is not 
pretending to set forth the laga Eadwardi as it atood in Edward’s day ; ha 
states it in what he thinks to be its modern and practicable shape. The 
inference that be was a man of English race has been drawn from a passage, 

92 § 10, in which he speaks of a French thief resisting captors 'more boo’; but 
be throwB such phrases about in a hap-hazard way, and his knowledge of the old 
English language seems to have been small. 

"-Leg,Henr. 70§1; 87 § 5. 

s These two tracts are Consiliatio Ounti, published by Liebormann at Eahe 
in 1803, and Instituta Cnuti aUotnmq,as Begum Angloram, oommunioated by 
him to the Euyal Historioal Society in the same year ; Transactions, vii. 77. 

< Constitutiones de Forests, Schmid, p. 316. Idehermann, Ueber Pseudo- 
Onuts Constitutiones de Foieeta, Halle, 1891. 
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King William granted to the people of England. We have it 
both in Erench and in Latin, and to distinguish it from its 
fellows it has been called the bilingual code. We shall call it 
the Leis Williame, Its history is obscure and has been made 
the more obscure by contact with the forgeries of the false 
Ingulf, The Latin text is a translation of the French text, 
though not an exact translation of any version of the French 
text that has come down to modern times; but the French 
text may have been made from a Latin or from an English 
origmal. That we have here no authoritative code but mere 
private work will scarcely be disputed. It falls somewhat 
easily into three parts. The first seems to consist of certain 
rules of the old English law as they were understood under the 
Norman kings together with some of the Norman novelties. |]p.80] 
It is an intelligent and to all seeming a trustworthy statement. 

It harmonizes well with the ancient dooms, but is not made 
up of extracts from them. Its author may have been specially 
familiar with the Danelaw. The last part of the document is a 
pretty close translation of certain parts of the code of Cnut. 
Then between these two parts there come a few articles which 
betray the influence of Boman law. If the whole document 
comes from one man, we can not well suppose him to have 
done his work after the early years of the twelfth century ; his 
statement of the old law seems too good to be of later date. 

We must further suppose that, having come to the end of the 
English rules that were known to him as liyiug law, he taxed 
his memory for other rules and sucoeede(i in remembering 
some half-dozen large maxims which had caught his eye in 
some Boman book, and that finally, being weary of trying to 
remember and to define, be took up the code of Cnut and 
translated part of it. The first section of his work is for from 
valueless ; it is one more proof that attempts were being made 
to state the laga Bad/uoardA in a rational form. As to the 
middle section, it shows us how men were helplessly looking 
about for some general principles of jurisprudence which would 
deliver them from their practical and intellectual difficulties^ 

1 The doonment in question is the Ijeges Willelmi i. ol Thoipe and Sobniid. 

'Bax the hietoiy of the kbb. which gave the XVenoh version see the article in 
Quarter]; Beview, No. 67, p. 248, in which Palgrsye exposed the Ingulfine 
forgery, also Idebennann’s Osten^aehe Qesohiohtsquellen, We are deeply 
indebted to Dr Idebermann for a valuable letter dealing with these £«{>. 
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[p.8l] Lastly, we have a hook written in Latin which expressly 

purports to give us the law of Edward as it was stated to the Oon/ea- * 
Conqueror in the fourth year of his reign by juries representing 
the various parts of England*! However, the purest form in 
which we have it speaks of what was done in .the reign of 
"William Rufus“, and probably was compiled in the last years 
of Henry I.“. It is private work of a bad and untrustworthy 
kind. It has about it something of the political pamphlet and 
is adorned with pious legends. The author, perhaps a secular 
clerk of French parentage, writes in the interest of the 
churches, and. it is to he feared, tells lies for them*. He 
professes to hate the Danes of the past and the Danelaw. 
According to him, William, being himself of Scandinavian 

That the Fiench text is the raigiii ot the Latin ia plain ficom aeveial -paasagea, 
in pattieolat tcom o. 4S when eompaied m& Gnnt, n. 84 (the Latinist thinhs 
that vont meone ‘let him see,’ whereas It meana ‘let him vonoh’). On thia 
point aae Liebeimann, Quadripariitaa, p. 54. The Latin version is sometimes 
exceedingly stupid; see e.ii. the ‘idoueoe oaltorea’ ot o. 81. The text has SS 
chapters. iFrom o, 39 onwards we have a translation of Cunt. This, the third 
section of the work, is preoeded by six arMoIes, which, when taken together, seem 
to betray Boman influence:— o. 38, sentenoe ot death on a pregnant woman is 
to be respited (Big. 48, 19, 8); o. 36, a father may kill his danghtec if be finds 
her eommitting adultery in his house or his son-in-law’s house (Dig. 48, 6, 22) ; 

0 . 36, a poisoner is to be killed or exiled for ever (Big. 48, 8, 3 § 6); o. 37, a 
reminiscenoe of the lem Bhodia de iactu (Big. 14, 2) ; c. 88, the eviction of one 
co-parcener does not prejudice the rights of the others, heing m inter dUos 
acta (Ood. 7, 66, 3). To these we may add e. 34, the division of an inheritance 
among all the ohildcen ; this, unless ettfant means loiu, can hardly he English 
or Borman law, and is suxronuded by zomanesgue sentences. Perhaps we ought 
to place the beginning of the middle section as for hadk as the very important 
o. 29 ; for o, 26-fl2 eeem destined to define the position of the English peasants 
as being similat to that of the Boman ooUmi. Thus we ace brought to the end 
of 0 , 28, where the only now extant us. of the Prenoh version ends. As to the 
Banish traits of the earlier artioles, see Steenstrup, Banelag, pp. 69, 806-319. 

The nnautboritaiive character of the doonmeut, if it be taken as a whole, is 
sufficiently proved by its style; see in particular o. 37, 38; but we shall not 
readily believe that even the first section of it comes from the Oonqueror. As 
to the eboracter of the Prenoh text, this must be left to philolo^ets, hnt the 
lesnlt of zeoent diaensaions seems to be that, though the language has beau 
much modernized by transaribecs, it has soma very anolent traits. 

* This is the Leges Edwardi Oonfessoria of Thorpe and Sdhmid. See 
Idebermann, Legee Edwardi, Halle, 1896. 

° Leges Edwardi Confessoris, o. 11. 

s Liebecmann, op. eit. p. 16. 

* The exemption from Donegeld of eoclesiastioal demesnes, as stated in o. 11, 
is, to say the least, exoeedmgly doubtful. See Bound in Domesday Stndles, i. 

93—6. 
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race, was on the point of imposing the Danelaw upon the 
whole country, but at length was induced by the suppliant 
jurors to confirm the law of Edward. This, it is explained, was 
really the law of Edgar, but, from Edgar’s death until the 
accession of the Confessor, law had slumbered in England — 
thus does this romancer strive to blacken the memory of Onut, 
the great lawgiver. Little, if any, use is made of the Anglo- 
Saxon dooms ; loose, oral tradition is the author’s best warraut. 
Unfortunately, however, the patriotic and ecclesiastical lean- 
ings of his book made it the most popular of all the old law- 
books*. In the thirteenth century it was venerable; even 
Bracton quoted from it*. A second and more polished edition 
of it was soon made by its author’s or another’s hand ; also 
there is a Erench version. And then men added to it other 
pious legends about the good old days when sheriffs were 
elective and the like. It has gone on doing its bad work down 
to our own time. It should only be used with extreme caution, 
for its statements, when not supported by other evidence, will 
hardly tell us more than that some man of the twelfth century, [p-sa] 
probably some man of Henry I.’s day, would have liked those 
statements to be true”. 

The picture that these law-books set before us is that of an 
ancient system which has received a rude shock from without 

I Hoveilen, ii. 218, takes it up into his obi'omole. 

” Braoton, f. 18i b. Liebetmann, op, ctt. 122. 

” Dr Liebermann spoke of this work some time ago in his EiolBitung in dsn 
BialoguB de Scaooaiio, pp. 72-7. He has lately written tm exhanative essay about 
it. It seems ^uits inoiedible that Glanvill had anything to do with the making 
of this book. The difietence between tbe style of these Xieges and the style of 
the treatiae aaocibsd to Qlanyill ie the difierenoe between darkness and light. 

Ihe anihor of the Leges assumes the ohaiaotex of a patriotio Englishman as 
against the detested Danes, but Harold ie for him an usnrper, and ha himself, 
if not Erenob by race, seems to have regarded Erenoh as hie natural tongne 
(o. 35 § 1) and may ha^e known hut Uttie English. The account that ha gives 
of ‘the peace of God' (o. 2) seems to take us back rather to Eienob than to 
Englieh traditions. Liebermann thinks that he must have had access to the 
library of some oathedral, perhaps that of Coventry, and prohahly lived in or 
neav Warwickshire. A. Ereneb translation of the work exists in ua. hut has not 
yet been printed. Ear Bpecimens, sse Liebermann, Zeitscbrift fiir romanisobe 
Ehilologie, xix. 83. The story that Congneror caused a aolemn statement 
of the logo Eaiioardi to be made by juries is not very probable. Had snob a 
statement been made, it would, like Domesday Book, have been offloia% 
preserved, and there would have been no room for snob works as the Leges 
Henriol and the Leis Wfliiame. Since the first edition of onr book wae published 
Dr Liebermann (Leges Edwardi, p. 46) has deolsively rejeoted the tale. 
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while within it was rapidly decaying. The men who would 
state the existing law are compelled to talce the old English 
dooms as the basis for their work, even though they can hardly 
understand the old English language. The old dooms are 
written law; they have not been abrogated; they have been 
confirmed ; other written law there is none or next bo none ; 
Normandy has none ; northern France has none, or none that is 
not effete. At a pinch a man may find something useful in the 
new science of the canonists, in the aged Lea Salica, in vague 
nimours of Roman law which come from afar. Any rule that 
looks authoritative and reasonable is welcome; we may say 
that it is law because it ought to be law. But in the main we 
must make the best of the dooms of Cnut and the older 
dooms. And the difficulty of making much that is good of 
them is not caused merely by the collision of two races, or by 
any preference of the Noi-mans for laws that are not English. 

No doubt in the local courts confusion had been confounded 
by the influx of conquering Frenchmen; but there were 
causes enough of confusion which would have done their work 
even had there been no ethnical conflict to aid them. Every- 
where in western Europe new principles of social and political 
order were emerging ; new classes were being formed ; the old 
laws, the only written laws, were becoming obsolete ; the state 
was taking a new shape. If from the northern France or from 
[p.SB] the Germany of the first years of the twelfth century we could 
have a law-book, it would not be very simple or elegant or 
intelligible. As it is, our neighbours have little to show 
between the last of the capitularies and those feudal law-books 
which stand on a level with our own Glanvill. While the 
complex process which we call feudalism is transmuting the 
world, no one issues laws or writes about law. If in England 
it is otherwise, this seems to be chiefly due to two causes: — In 
England the age of the capitularies had not ended ; but lately 
Cnut had legislated on a scale which for the eleventh century 
must be called magnificent, And then that very collision 
between two races which makes the law-books disorderly and 
obscure has made them necessary. The laga Eadviardi is 
confirmed. Even clerks of Norman race wish to know what 
the laga Ead/wardi is. 

These law-books have, we may say, one main theme. It is Pmottcal 

a very old theme. An. offence, probably some violent offence, in the 

lieges. 
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has been commiUed. Who then is to get money, and how 
much money, out of the offender ? It is the old theme of wer 
and wite and hdt. But the criminal tariff has become exceed- 
ingly complex, and is breaking down under its own weight. In 
the first place the old tribal differences, which have become 
local differences, can not yet be disregarded. A text writer 
must still start with this, that England is divided between 
three laws, Wessex law, Mercian law, Danelaw. We must not 
make light of the few variances between these three laws which 
are expressly noticed by the books. If in the eleventh century 
a middle finger is more valuable than a first finger among the 
men of the Danelaw and leas valuable among the men of 
Wessex, here is a difference which would .have its equivalent 
in modem England if the law of Lancashire differed from the 
law of Yorkshire about the negotiable qualities of a bill of 
exchange, a difference fruitful of knotty problems. The law 
of Herefordshire, as settled by Earl William FitzOsbom, was 
that no knight should have to pay more than seven shillings 
for any offence^ Becket asserted even in the king’s court that 
the heaviest amercement known to Kentish law was forty 
shillings*. But the country was becoming covered with small [p.84] 
courts; every one who could was acquiring or assuming sake 
and sohe. The courts rose one above the other ; the great old 
tribal customs were breaking up into multitudinous petty 
customs. This introduced new complexities. We can see that 
for the writer of the Leges Hmriai the grand central problem 
of the law is the question. Who in the myriad of possible cases 
has saJee and sohe, the right to hold a court for the offender and 
to pocket the profits of jurisdiction ? The claims of the lords, 
the claims of the church, the claims of the king are adding to 
the number of the various fines and mulcts that can be exacted, 
and are often at variance with each other. Let us suppose 
that a man learned in the law is asked to advise upon a case of 
homicide. Godwin and Boger met and quarrelled, and Godwin 
slew Boger. What must be paid ; by whom ; to whom ? Our 
jurist is not very careful about those psychical elements of the 
case which might interest us, but on the other hand he requires 
information about a vast number of particulars which would 

1 WiU. Halm. Qeata Begttm, ii, 314. Halmesbary aaya that in his o\m dn^ 
PiteOsbern's rule still pxevailad. 

* Will. FitzStephes (Mateiials for Life of Bechet, iii.), p. 63. 
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seem to tib trivial. He can not begin to cast up his sum until 
he has before him some such statement as this ; — Godwin was a 
free oeorl of the Abbot of Ely; Roger, the son of a Norman 
father, was bom in England of an English mother and was a 
vavassor of Count Alan: the deed was done on the Monday 
after Septuagesima, in the county of Cambridge, on a road 
which ran between the land which Gerard a Norman knight 
held of Count Eustace and the land of the Bishop of lincoln : 
this road was not one of the king's highways : Godwin was 
pursued by the neighbours into the county of Huntingdon and 
arrested on the land of the* Abbot of Ramsey : Roger, when the 
encounter took place, was on his way to the hundred moot : he 
has left a widow, a paternal uncle and a maternal aunt. As a 
matter of fact, the result will probably be that Godwin, unable 
to satisfy the various claims to which his deed has given rise, 
will bo hanged or mutilated. This, however, is but a slovenly, 
practical solution of the nice problem, and even if he be hanged, 
there may be a severe struggle over such poor chattels as he 
had. The old law consisted very largely of rules about these 
matters ; but it is falling to pieces under the pressure of those 
new elements which feudalism has brought with it. For a 
|p.86] while there must be chaos and ‘unlaw’; every lord may assume 
what jurisdictional powers he pleases and will be able to find in 
the complicated tangle of rules some plausible excuse for the 
assumption. The Normans, hallowed and lay, have thrown 
themselves with all their native ardour into the warfare of 
litigation and chicane over rights which have old English 
names; ‘nullus clerious nisi causidicusV 

Only to one quarter can we look hopefully. Above all Ooatom at 
local customs rose the custom of the king’s court, ‘ the tremen- 
dous empire of kingly majesty’.’ Of the law that this court 
administered we know little, only we may guess that in a 

^ This farnoQS phrase oomes from a rhetorical passage in which William of 
Malmesbury is desoribing the daye of Sufus j Geeta Begum, ii. 869 : ' Nnllns 
dives lusi aummuleiius, nullus eleiious nisi eausidious, nuUus presbyter nisi, 
ut verbo parum Iiatino utar, dtmarluB.' Ee has just called Banulf Plambard 
‘invicius eausidious.' But, as noticed above, these eavtidiei were not all of 
Brenoh race. 

‘ Beg. Henr. 9 § 9: 'Begis enim Angliae triua est parbtio; et ad eandem 
distautiam eupeieunt regis plaoita curiae, guae ueus et oouBuetudines auas oua 
semper immobilitate eervat ublgne.' Ibid. 6 § 2 ; ' Bogie etiam Anglioae triua 
est partitio.. .piaster hoc tremeudumregiaemaiestatietitielamue (7) impeiium.’ 
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certain sense it was equity rather than strict law. On the 
one hand, the royal trihunal cannot have held itself slraitly 
bound by the old English law; the men who sat in it were 
Frenchmen, few of whom could understand a word of English. 

On the other hand, it must often have happened that the 
traditional Norman customs would not meet the facta, for 
a Norman count and a Norman bishop would be quarrelling 
over the titles of their English anteoessores, and producing 
English land-books. Besides, the king did not mean that 
England should be another Normandy; he meant to have at 
least all the rights that his cousin and predecessor had enjoyed. 

The jurisprudence of his court, if we may use so grand a 
phrase, was of necessity a flexible, occasional jurisprudence, 
dealing with an unprecedented state of affairs, meeting new 
facts by new expedients, wavering as wavered the balance of 
power between him and his barons, capable of receiving 
impressions from without, influenced by the growth of canon 
law, influenced perhaps hy Lombard learning, modern in the 
midst of antique surroundings. In retrospect it would appear 
to a statesman of Henry TVs day as something so unlike the 
laga Eadwardi, that it must be pronounced distinctively un- 
English and thei'efore distinctively Norman, and Norman in a [p.80] 
sense it wash It was not a jurisprudence that had been 
teansplanted from Normandy; but it bad been developed by a 
court composed of Erenohmen to meet cases in which French- 
men were concerned ; the language in which men spoke it was 
French ; and in the end, so far as it dealt with merely private 
rights, it would closely resemble a French ooutwne. 

Boyol The future was to make the jurisprudence of the king's 
jnatiTO, impottant element in the law of England, 

but we cau hardly say that it was this during the reigns of 
the Norman kings. In the main that court was a court only 
for the great men and the great causes. It is true that these 
foreign kings did not allow their justiciary powers to be limited 
by any of those hedges which might have grown up in an 
unconquered countiy and confined the scope of royal justice to 


^ Bialogns, lit, i. o. svi.: ‘Bex 171110101118.. .decrevit sutieotDiu mtipopulmn 
iui'i aoiipto legibuaque satioere. Propositis igitoi legiliaB Mglioanis eeounclam 
tripartitain earnm diatinotionetn, hoe est Merdheselage, Benelage, Wesli- 
saxeuelage, qaaddam leprobavit, qaaedam antem approbane, illas tranamaimas 
Beustiiae leges, quae ad rsgni paoesi sfficaoisimae videbantur, adieolt.’ 
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certain particular fields. The list of the ‘ pleas of the crown ’ was 
long, disorderly, elastic^ ; the king could send a trusted baron or 
prelate to preside in the county courts ; he could evoke causes 
into his own court*. But evooatory writs must be paid for and 
they were not to be had as matters of course. The local 
courts, communal and seignorial, were the ordinary tribunals 
for ordinary causes; the king’s justice was still extraordinary, 
and even the pleas of the crown were for the more part heard by 
the sheriffs in the shiremoota*. Then, again, the king’s court was 
not in permanent session. Under the two Williams the name 
curia Regis seems to be borne only by those great assemblages 
that collect round the king thrice a year when he wears his 
[p.87] crown. It was in such assemblages that the king’s justice was 
done under his own eye, and no doubt he had his way ; still it 
was not for him to make the judgments of his court*. Under 
Henry I. something that is more like a permanent tribunal, a 
group of justiciars presided over by a chief justiciar, becomes 
apparent. Twice a year this group, taking the name of ‘the 
exchequer,’ sat round the chequered table, received the royal 
revenue, audited the sheriffs’ accounts and did incidental 
justice. From time to time some of its members would be 
sent through the counties to hear the pleas of the crown, and 
litigants who were great men began to find it worth their while 
to biing their cases before this powerful tribunal. We can 
not say that these justiciars were professionally learned in 
English law; but the king chose for the work trusty barons 
and able clerks, and some of tbeso clerks, besides having long 
experience as financiers and administrators, must have had a 

^ Leg, Henr. o. 10. 

* Early instances of the Idng’B musipieBiding in the local oomts are these: — 
the Bishop of Ooutancee pmeeitles at the famooB Be%ion on Fenenden Heath: 
Floo. Anglo-Noxm.. p. 7; he and otheiB preside over the county oanrt of 
'Woroesterehire: Ibid. p. 17; he and others preside over a combined moot of 
the eastern oounties: Ibid. p. Si; Lannaoo presides at Bary over a combined 
moot of nine shires; Memorials of S‘. Edmund’s Abbey, i. 66. The payments 
‘ pro raoto ’ recorded on the Fipo Boll of Henry I. were probably payments made 
for evooatory writs; see Flao. Anglo-Korm. 140-2, 

Appai'ently as a general role the sheriffs hear the pleas of the orown, but 
the profits go to the king and are not, unless some speoial eompoot has been 
made, covered by the ferms of the counties; Leg. Henr. o. 10 § 3. 

* Even Bufus in his xagi respects this rule. Anselm is before the couit; 
the magnates are reluctant to condemn him. ' Taka heed to yoniselves,’ cries 
the iring, < for by Grod’s faoe if yon will not condemn him as I wish, 1 will 
condemn you.’ Eadmer, Hist. Bov. 63. 
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tincture of the new canonical jurisprudenc6\ But, for all this, 
when Henry died little had yet been done towards centreing 
the whole work of justice in one small body of learned men. 
And then a disputed succession to the throne, a q^uarrel between 
the king and the officers of his exchequer, could impair, or for 
a while destroy, all such concentration as there was. In the 
woful days of Stephen, the future of English law looks very 
uncertain. If English law survives at all, it may break into 
a hundred local customs, and if it does so, the ultimate triumph 
of Homan law is assured*. 

1 Wa have a llCe-liUe, though perhaps not an impartial, report of the trial 
of William of S*. Calais, bishop of Barham. fDhere is a keen argument between 
the defendant, who knows his canon law, and Xianfrono, the great Ijornhardist, 
who presides over the eonrt; but the barons ore not silent, and Hugh de 
Beaumont gives judginent. Sea Symaon of Burham, i. 170. k. little later 
Bishop William takes a leading pait in what may perhaps bo colled the trial of 
Anselm j Eadmor, Hist. Nov. 60-2. 

^ As to the king’s oourt and axohequer, see Stnhbs, Const, Hist. o. zi., and 
Goeist, Gesohiehte, § 10. 




CHAPTER V. 

EOMAN AND CANON LAW. 

[p.88] In any ease the restoration of order after the anarchy of 
Stephen’s reign and the accession to the throne of a prince 
who would treat England as the buttress of a continental 
emphe mnst have induced a critical period in the history 
of English law. But we must add that in any case the middle 
of the twelfth century would have been critical. Even had 
Harold held his own, had his sons and grandsons succeeded 
him as peaceful and conservative English kings, their rule 
must have come into contact with the claims of the cosmo- 
politan but Boman church, and must have been infiuenced, 
if only in the way of repulsion, by the growth of the civil aud 
cauon law. Of all the centuii^ the twelfth is the most legal 
In no other age, since the classical days of Boman law, has so 
large a part of the sum total of intelleotual endeavour been 
devoted to jurisprudence. 

[p.89] We have told above how Imerius taught at Bologna*. Tery 
soon a school had formed itself around his successoi's The fame 
of ‘the four doctors,’ Bulgorus, Martinus, Jacobus, Hugo, had 
gone out into all lands ; the works of Placentimis were copied 
at Peterhoiough, From every oomer of Western Europe 
students flocked to Italy. It was as if a new gospel had 
been revealed. Before the end of the century complaiuta were 
loud that theology was neglected, that the liberal arts were 
despised, that Seius and Titius had driven Aristotle and Plato 
ftom the schools, that men would learn law and nothing but 
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1 Sec above, p. 2S. 
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law^ This enthusiasm for the new learning was not soon 
spent ; it was not spent until in the middle of the thirteenth 
century Accursius had summed up its results in the Qhssa 
Ordinaria and Azo of Bologna had taught Braoton what a 
• law-book should be. 

^os^oli- The keenest minds of the age had set to work on the 
oismao* classical Eoman texts and they were inspired by a genuine 
love of knowledge. Still they were far from regarding their 
study as mere historical research ; indeed for a critical exami- 
nation of ancient hiatoiy they were but ill prepared. The 
Eoman law was for them living law. Its claim to live and 
rule was intimately connected with the continuity of the 
empire. A vast part, if not the whole, of the civilized world [p.flO] 
owed obedience to the Caesar for the time being. The German 
Henries and Fredericks were the successors of Augustus and 
the Antonines; the laws of their ancestors had not been re- 
pealed and therefore were in force. Even in those kingdoms 
in which it was impossible to press the claims of a German 
pidnce, the king might theoretically be regarded as holding 
the place of an emperor. Our own Henry I. was he not 
Gloriosus Caesar Henricus’? But, such theories apart, the 
Eoman law demanded reverence, if not obedience, as the due 
of its own intrinsic merita It was divinely reasonable. 

Growth of Another body of jurisprudence was coming into being, 
eanoniaw. jjumble beginnings the canon law had grown into a 
mighty system. Already it asserted its right to stand beside 
or above the civil law. The civil law might be the law of 
earth, aoU; here was the law of heaven, ius poli The time 
had now come when the Hildebrandine papacy could insist 
that, subject to small variations, the universal church had a 
common law. Many men had been endeavouring to state that 
law, but the fame of earlier labourers was eclipsed by that of [p. 91 ] 
Gratian*. A monk of Bologna, that city which was the centre of 
the new secular jurisprudence, he published between the years 
1139 and 1142 (the work used to be ascribed to a somewhat 
later date) a book which he called Oonoordia discordmtium 
canomm, but which was soon to become for all mankind simply 

^ Bee the passages ooUecied by Ho]]and, E. H. E vi. 147-8. 

^ Qnadriportitas, p. U9 ; Leg. Seni. preface. 

^ for the matter of this paragraph, see Schulte, Qesehiahte der QneUen des 
Canoniscben Beohts. 
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tlie Decretiim GraMani, or yet more simply the Deeretu,m\ It 
is a great law-hoot, Tho spirit which animated its author was 
not that of a theologian, not that of an ecclesiastical ruler, but 
that of a lawyer. One large section of his work is taken up 
with the discussion of hypothetical oases (causae ) ; he states the 
various questions of law (quaestiones) that are involved in these 
cases; he endeavours to answer the questions by sorting and 
weighing the various 'authorities’ (to use our English word) 
which bear upon them. These authorities consist of canons 
new and old, decretals new and old, including of course the 
Isidorian forgeries, principles of Roman law, passages from the 
fathers and the Bible, The Decretum soon became an authori- 
tative text-book and the canonist seldom went behind it. All 
the same, it never became ‘enacted law.’ The canonist had 
for it rather that reverence which English lawyers have paid 
to Coke upon Littleton than that utter submission which is 
due to every clause of a statute. A sure base had now been 
found for the new science. Qratiau became the master of a 
school, a school of lawyers well grounded in Roman law, many 
of them doctors utriusque iuris, who brought to bear upon the 
Decretum and the subsequent decretals the same methods that 
they employed upon Code and Digest. Legists and deoretists 
alike looked to Italy for their teachers ; hut the papal system 
was even more cosmopolitan than the imperial; the sway of 
the Roman church was wider than that of the Roman empira 
Gratian, Rnfinua, Johannes Faventinus, Pillius, Hosbienas — 
these names we read in English books, to say nothing of those 
great canonists who attain to the papal throne, of Alexander III. 
and Innocent III., Gregory IX. and Innocent IV. 

Gratian had collected decretals down to the year 1139. Ti«s 
But the time had now come when the popes were beginning to ^ 
pour out decretals for the whole of western Christendom in 
[p. 98 j great abundance. Under Alexander III. and Innocent III. the 
flow was rapid indeed. From time to time compilations of 
these were- made (oompikMones anUqme) and Englishmen in 
Italy took part in this work" ; but they were aU set aside by a 
grand collection published by Gregory IX. in 1234. This was 

1 Ab to tha date, see Sohulte, i, 18. 

‘ Schulte, i. 84, 8S, 88, 187-9. Among the oompilationa vhioh have been 
preserved are those of Alan and Gflbei-t, who seem to have been Englishmen, and 
that of Jobanuee Walensia, i.«. John the Welehman. 
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an authoritative statute book; all the decretals of a general 
import that had not been received into it were thereby repealed, 
and every sentence that it contained was law. It comprised 
five books. In 1298 Boniface VIII. added to these the ‘ Sext,' 
the Liber Sextus, a collection of those decretals issued since the 
Gregorian codification, which were to be in force for the future. 
Another collection of decretals known as the Clementines (they 
had proceeded from Clement V.) was added in 1317, and in 1600 
the Ooipus luria Oanonioi was completed by yet another col- 
lection — this had no statutory authority — known as the Extra- 
vagants; but by this time canon law had seen its best days. 

We must yet say a few more words of its vigorous maturity^ 

It was a wonderM system. The whole of western Europe 
was subject to the jurisdiction of one tribunal of last resort, the 
Eoman curia Appeals to it were encouraged by all manner of 
means, appeals at almost every stage of almost every pro- 
ceeding*. But the pope was for more than the president of a 
court of appeal. Very frequently the courts Christian which 
did justice in England were courts which were acting under his 
supervision and carrying out his written instructions. A very 
large part, and by for the most permanently important part, 
of the ecclesiastical litigation that went on in this country, 
came before English prelates who were sitting, not as English 
prelates, not as 'judges ordinary,’ but as mere delegates of the 
pope commissioned to hear and determine this or that parti- fc.si] 
culor case*. When once the supreme pontiff has obtained 
seisin of a cause, that cause proceeds under his directions, He 
bids two or three English prelates try it, but he also tells them 
by what rules they are to try it, he teaches them, corrects 
them, reproves them, expresses in a fatherly way his surprise 
at their ignorance of law. Very many of the decretals are 


\ 


r It may bs well to explain that after the oompilation of Clratiaa’B worh, the 
decretals not oontained in it were Imown as dso'ctales extravagantet, l.e, quae 
vagabmtw extra deeretum. Bren after they had been oolleoted by dragoiy 
they were cited as Extra or X. Thns Extra de reteriptis «. ex parte, or e. 2. X 
de reeeript. 1. 3, is a. reference to the Gregorian oollection. The Sext is referred 
toby fnvi'*; the Olementinea by Oim-', the ooUeotion of Bxtravaganta published 
in 1300 consists partly of hlxtraragantes Johannis ZXU. (£cfmt;. Joh XBU.], 
partly of Extravagantes Oommunes {Bxtrav, Cornu). 

* We qieak of the middle of the twelfth oentnry ; before its end even the 
Vopes peredve that limits must be set to the appeal. 

Maitland, Canon Law in England: B. H. B. vol, xil. 
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mandates issued to these judges delegate, mandates which 
deal with particular cases, Others are answers to questions 
of law addressed to the pope hy English or other prelates. 
These mandates and these answers were of importance, not 
merely to the parties immediately concerned, but to all the 
faithful, for the canonist would treat as law in other cases the 
rules that were thus laid down. His science was to a great 
degree a science of ‘ case law,’ and yet not of case law as we 
now understand it, for the ‘dicta’ rather than the 'decisions ’ of 
the popes were law; indeed when the decretals were collected, 
the particular facts of the oases to which they had reference, 
the speoiea faebi, were tisually omitted as of no value. The 
pope enjoyed a power of declaring law to which but wide and 
vague limits could be set. Each separate church might have 
its customs, hut there was a ius commune, a common law, of 
the universal church. In the view of the canonist, any special 
rules of the church of England have hardly a wider scope, 
hardly a less dependent place, than have the customs of Kent 
or the by-laws of London in the eye of the Engliah lawyer^ 
During the time with which we are now dealing, the twelfth 
and thirteenth centuries, no English canonist attempts to write 
down the law of the English church, for the English church 
has very little law save the law of the church Catholic and 
Roman. When in the next oentuiy John de Athona wrote a 
commentary on the constitutions made by certain papal legates 
Cp. 96 ] in England, he treated them as part and parcel of a system 
which was only English because it was universal, and brought 
to bear upon them the expositions of the great foreign doctors, 
Hostiensis, Durandus and the rest. On the other hand, a large 
portion of this universal system was in one sense specifically 
English. England seems to have supplied the Roman ovuna 
with an amount of litigation far larger than that which the 
mere size or wealth of our country would have led us to expect. 
Open the Gregorian collection where we will, we see the pope 
declaring law for English cases. The title De filiis presby- 
t&rorum ordmandis vel non has eighteen chapters ; nine of these 
are addressed to English prelates. The title De iure pabro- 
natus has thirty-one chapters and at least fifteen of them are 
in this sense English. Bnt if an English advocate made his 

1 This point has been argued at length in £. H. B. xi. 446, 641. 
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way to Eome, he was like to be told by the pope that his 
doctrine was the product of English beer, and might carry 
home with him a rescript which would give the English bishops 
a sound lesson in the law of prescriptionh 
Mfttionoi The relation between the two great systems was in the 
Bomitn t-ffelfth century very close. The canon law had borrowed its 
form, its language, its spirit, and many a maxim from the civil 
law. Of course, however, it had to deal with many institutious 
which had never come within the ken of the classical Roman 
lawyers, or had been treated by them in a manner which the 
church could not approve. Thus, for example, the law of 
marriage and divorce, a topic which the church had made her 
own, had to be rewritten. Some elements which we may call 
Germanic had made their way into the ecclesiastical system ; 
in peiral causes the proof by compurgation was adopted, and, 
wherever the testamentary executor may come from, he does 
not come from the Roman law. Still the canonist’s debt to 
the civilian was heavy; he had borrowed, for instance, the 
greater part of his law of procedure, and he was ever- ready to 
eke out Qratian by an appeal to Justinian. In Richard I.’s 
day the monks of Canterbury went to law with the archbishop ; 
a statement of their case has come down to us ; probably it was fr o®! 
drawn up by some Italian; it contains eighty citations of the 
Decretum, forty of the Digest, thirty of the Code. The works 
of the classical Roman jurists were ransacked to prove that 
the archbishop’s projected college of canons would he an injury 
to his cathedral monastery*. In the thirteenth century the 
canon law began to think that she could shift for herself and to 
give herself airs of superiority. The bishops of Rome began 
to discourage a system which had only too much to say about 
the grandeur of emperors and hardly a word of popes. If they 
could have had their way, the civil law would have been but 
the modest handmaid of the canon law’. But in the days of 
our King Stephen the imperial mother and her papal daughter 
were fairly good friends. It was hand in hand that they 
entered England. 

1 Gluon. Abb, de Bvesbam, p. 189; 'Pater sanote nos didicimns in soholis, 
ei bass eat opinio magistroium noskoram, qnod non ouiiit praesoriptio oontia 
inta epiaeopalia.’ Et dominus papa, ‘Certe ei in ei magistri tai multum 
bibiatia de oeieTUia Angliaana qnando haeo didioistia,’ The resuli ie found ia 
0. 16, X. 2. S6. 


• See below, p. 122. 
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The history of law in. England, and even the history o£Bonian»iiJ 
English law, could not but be influenced by them. Their in 
action, however, hardly becomes visible until the middle of the 
twelfth century is at hand. If the compiler of the Leges 
Henrid adopts a sentence which can be ultimately traced to 
the Theodosian Code through epitomes and interpretations, 
if the compiler of the Leis WilUwm seems to have beard a 
few Eoman maxima, all this belongs to the pro-scientific era'. 

If William of Malmesbury, when copying a history of the 
Eoman emperors, introduces into his work a version of the 
Breviary of Alaric, he is playing the part of the historian, nob 
of the jurist*. It is remarkable enough that within a century 
after Lanfranc’s death, within much less than a century after 
the death of Irnerius, a well-informed Norman abbot ascribed 
to them jointly the credit of discovering Justinian’s books 
at Bologna*. The story is untrue, for Lanfrano had left Italy 
long before Irnerius began to teach ; still his name would never 
have been coupled with that of Irnerius had he known no Eoman 
[p.97] law. Lanfirano’s pupil Ivo of Chartres, the great canonist, knew 
much Eoman law^ and becomes of importance in English history; 
it was his legal mind that schemed the concordat between 
Henry I. and Anselm'. More to the point is it that from 
Burchard of Worms or some other canonist the author of our 
Leges Henrioi had borrowed many a passage while as yet the 
Lecrehm Qratiani was unwritten. Yet more to the point, that 
already in the reign of Eufus, William of St Calais, bishop of 
Durham, when accused of treason in the king’s court, shows 
that he has the Pseudo-Isidonan doctrines at his fingers’ ends, 
demands a canonical tribunal, formally pleads an exotic spolii, 
appeals to Eome, and even — ^for so it would seem — brings a 
book of canon law into court*. When Stephen made his ill- 


* Sea aliove, pp. 100, 102. 

* Mnlmesbary’s connexion with tbie woik is disoussed hy Dr Stnbba in his 
introduction to the Gesta Begum, i oxxxi S. The work itself is deeoribed by 
Henel, hex Bomena Viaigothorum, p. Iv. See also Conrat, Geeobiobte der 
Queilen dee B. B., i. 232. 

* See above, p. 78. 

* Bob. de Xorigny, p, 100; Savigny, Gescliiohte, oep. IS, §106; Conrat, 
Gesebichte, 1. 378. 

0 Liebeimann, Anselm yon Cantetboiy, p, 41. 

0 Honastioon, i. 244-260 ; ' Obrietiasam legem qnam bio eciiptam bnbeo 
teatem inyoco.' 
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advised attack on Roger of Salisbury and the other bishops, 
once more the eaoepiio apoUi was pleaded, again the demand 
for a canonical tribunal was urged, and the king himself 
appealed to the pope*. The time when Gratian was at work 
on the Decretum, when the four doctors were flourishing at 
Bologna, was a time at which the English king had come into 
violent collision with the prelates of the church, and those 
prelates were but ill agreed among themselves. 

At this time it was that Archbishop Theobald, at the 
instance perhaps of his clerk Thomas, — Thomas who was 
himself to be chancellor, archbishop and martyr, — Thomas 
who had studied law at Bologna and had sat, it may be, at 
the feet of Giatian’ — ^imported from Italy one Vacarius*. The 
little that we know of his early life seems to point to Mantua 
as his home and a short tract on Lombard law has been 
ascribed to him. It is not unlikely that Theobald availed 
himself of the help of this trained legist in his struggle with Dp- 98 ] 
Stephen’s hrothor, Henry bishop of Winchester, who, to the 
prejudice of the rights of Canterbury, had obtained the office 
of papal legate. That Vaoaiius taught Roman law in England 
there can be no doubt ; a body of students looked up to him 
as their magister and reverently received his glosses*. That 
he taught in the archbishop’s household, which was full of men 
who were to become illustrious in church and state, is highly 
probable. That he also taught at Oxford, where a school was 
just beginning to form itself, is not so plain, but is asserted 
by one who ought not to have made a mistake about such 
a matter'. That Stephen endeavoured to silence him and to 

* William of HalmeBlmiy, Geata Begnm, ii. 558. The legato aaya, ‘Bes 
itaq.iie famat ^uod etiam in foienaibaa iadioiia legitimum eat fleti, at levestiat 
epiaoopos de rehua enia ; aBoqaic iote gentium disaaiaiti non plaoitabunt.’ The 
king’a appeal oaonra on the next page. Ae to the pioceeclings at Borne between 
Stephen and Matilda, see Boand, GeoSre^ de Mandeville, 360 ft. 

' William Bitz Stephen, Materials for life oi Beoket, lii. 17. 

* Thomaa’s aotivity in thia matter ia made probable by Gervaee of Oaniet> 
bury, ii. 8S4, This passage, together with the words of Bobert of Torigny 
(ed. Hewlett), p. 169, and of J'ohn of Saliabaiy, Bolyoratious, lib, viu, cap. 22, 
anutaina moat what la known of the legal oareei of Yacariaa. These paaaagea 
are oonveniently ooUeoted by Holland, Collectanea of Oxfoid Historical Society, 
ii. 139. In 1S96 the whole story of Vacariua waa put on a new footing by 
Iiiebeimann, B. H. B. xi. 306, 611, We adopt hie reBolts. 

< Wenok, Magister Yaoarius, p. 1B4 

" Gerrase of Canteibuiy, 2ac. ctt. ; Liebermann, B. H. B xi, 808; Bashdall, 
TTniveieities, ii. 836 ft. 



CH. T.] Roman and Cawm Law. 119 

extirpate the hooka of civil and canon law we are told upon 
good authority \ We are told also, and may well believe, that 
the royal edict was ineffectual. Fm*ther, we know that Vacarius 
wrote a book and have some reason for ascribing this to the 
year 1149 ; he wrote it for the use of poor students who could 
not afford to purchase the Eoman texts. That book still exists. 
It might be described as a condensed version of Justinian’s 
Code illustrated by large extracts from the Digest®. It is a 
thoroughly academic book, as purely academic as would be 
any lectures on Roman law delivered now-a-days in an English 
university. In what of it has been printed we can see no 
practical hints, no allusions to English affairs*. Besides this, ive 
have from Vacarius a christological pamphlet on the assump- 
tion of the manhood, and a little tract on the law of marriage 
in which he appears as an acute critic of the mischievous 
doctrine which the canonists and divines were evolving*, 
fr S9J Ilnless he had a namesake, he spent the rest of a long life 
in England, held some preferment in the northern province, 
was attached to Becket’s rival. Archbishop Roger of York, and 
acted as Roger’s compurgator when a charge of complicity in 
the murder of St Thomas was to be disproved*. We do not 
know that he took any pai't in the controversy between Henry 
and Beoket j if he did, we must look for him rather among the 
king’s than among the archbishop’s legal advisers. Perhaps he 
lived until 1198 or 1200*; if so, he must have been a very 
young man when Theobald fetched him from Italy’, 


1 Joh. Salisb. folycr. loe. dt. This matter is disousBod by Wenck, pp. S8-il, 
Xiiebeimann, S, H. B. xi, 310. 

* Large portions ol the work were pobliebed in 1820 by TVenok, Mobster 
Ynoanne (Leipzig). Bavigny diaonsses it, Oesohidite, cap. 22, § 174 ; cap. S6, 
§ 124. There is a UB. of it at WoioeBter, of which no full account hae yet been 
given. 

* There is jnat enough to show that some of those who gloeaed the work had 
Bngtish oases in their minds ; e.g. Wsnek, p. 189: 'Argumentnm pro decano 
Eboracenai.’ 

* Maitland, Magistri Vacaiii Summa de Matrinionio, L. Q. B. 1697. 

* Liebennann, B, H. B. xi, S12-4. Add to the leferenoea there given: 
Jessopp, E. H. B. xi. 747 ; Hiatoxians of the Church of York, iii. 81. 

* Hoveden, iv. 73, and the note by Stubbs, 

f In general aa to Yaoanue see Wen(&’s book; Stubbs, Const. Hist. §147. 
Stubbs, Leotnres, 120, 137, 141,801-3; Holland, B, H.B, vi. 243-4; Baehdall, 
CniversitieB, ii, 395; Liebennann, B. H, B. 7^. 305, 514. 
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legistsBiui From Stephen’s reign onwards, the proofs that Boroan aiul 
la Bug. canon law are being studied in England become more frequent, 
land. letters of Archbishop Theobald’s secretary, John of Salis- 

bury, the foremost scholar of the age, are full of allusions 
to both laws; many of these occur in relation, to English 
ecclesiastical law-suits of which John is forwarding reports 
to the pope. In his Polyeratious he has given a sketch of 
civil procedure which drew high praise from Savigny'. The 
epistles ascribed to Peter of Blois, archdeacon of Bath and of 
London, are stuffed with juristic conceits. Giraldus Cambrensis 
is by way of lamenting that literature is being obliterated by 
law, while students of jurisprudence neglect its elements*. 
Maxims out of the Institutes or the Digest become part of 
the stock in trade of the polite letter writer, the moralist, and Cp-iflO] 
the historian. Manuscripts are being copied. Abbot Benedict 
of Peterborough has in his monastery the whole Corpus Juris 
Cmlis in two volumes, besides various parts of it, the Summa 
of Placentinus and the Summa— this, it is said, may be the 
work of a Norman or an Englishman — that is known as Olim ; 
he has also the Decretum, a collection of Decretals and the 
canonical text-books of Eufinus and Johannes Faventinua*. 
Thomas of Marlborough, who became monk, prior, abbot at 
Evesham, had taught law at Oxford and, for so it would seem, 
at Exeter, and he brought with him to his monastery a 
collection of books uirmque iuria*. It is plain that a 
flourishing school of Boman and canon law had grown up 
at Oxford*. 

Soientiflo ‘ But the Italians had been first in the field and easily 
maintained their pre-eminence. During the rest of the middle 
ages hardly a man acquires the highest fame as legist or 
decretist who is not Italian, if not by birth, at least by 
education. The second place must be conceded to the French 
universities; in particular to the school of Orleans. There 
are some signs of original work in England. The scholars 
of Vaoarius glossed his glosses. Some manuals of procedure 

1 Qeschicihte, cap. 36, §131. 

’ Opeia, ii. 348 ; It, 8. 7. 

> Ohionioles of Bobeit of Swafham, ed. Spadce, pp. 96-8. As to the Samma 
celled OUm (it begins ‘ Ollzn edebatuv’}, see Caillemer, Le droit oivil dans les 
provinces anglo-noimaudes, p, 33. 

■* Chxon, Evesham, p. 267. 

‘ Holland, Bng. Hist. Bev. vi. 347 ; BaabdoU, Hniyersitiea, ii. 338, 
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have been preserved which good critics have ascribed to the 
England or the Normandy of the twelfth century*. Of these 
the most interesting to us is one which has been attributed 
to no less a man than William Longchamp. A clerk of 
Norman race, he became for some years, as all know, King 
Eiohard’s viceroy and the true ruler of England. Even after 
hifa fall he was still the king’s chancellor*. Another lawyer 
who for a while controls the destiny of our land is Cardinal 
Guala Bicchieri*, but it were needless to say that he was no 
Englishman. Probably that one of our countrymen who gains 
[p.ioil most fame in the cosmopolitan study is Ricardus Anglicus*. 
He has been somewhat hastily identified with Richard le Poore, 
who became dean of Salisbury, bishop of Chichester, of Salisbury, 
of Durham’, In the next century the most prominent name is 
that of William of Drogheda, who taught at Oxford and wrote 
a Stmtna Awrea‘. But the Roman OathoKcism — we need no 
better term — of the canon law made against the development of 
national schools. All the great cases, the causes ciUbres, went to 
Rome, and the English litigant, if prudent and wealthy, secured 
the services of the best Italian advocates. In their dispute with 
the archbishop, the monks of Canterbury retain the illustrious 
PilKus and the illustrioas Dgolino, who will be Gregory IK.'^ 
Thomas of Marlborough, prior of Evesham, despite his having 

1 CaiUemer, op. eit. pp. lS-60. 

* CaiUemer, op. eit. p. SO, prints the ' Fractica Legum et Dearetomm edita a 
Magatro W. de Iiongo Oampo,’ LongoUamp’s career is described at length by 
Stubbs in the lutrodnotiou to Hoveden, vol. iii. A. manual known as the 
Ordo ludioiariuB ol Ibe Bamberg us, is attributed to Bngland ; it was published, 
by Sobulte in the Proceedinge of the Vienna A.oademy (187S), toI. 70, p, 236. 

^ Ohrou. Bresbam, p. 191; 'dominnm Cualam ... inter cardinales in iure 
civill peritiBsimam.’ 

* Sobulte, Geaohiobte des canonisaben Baohts, i. 183 ; OaUlemer, op. eit. 
83-i ; Bethmaun-HoUweg, CiTil Prozess, vi. 106. 

® In our first edition we sold that the identification of the bishop with the 
canonist might require reconsideration. See now Mr Blaldston’s article JPoor, 
SiaJiard, in Diet. Nat. Biog., which shows that the avidenoe of idoutilyia very, 
alight. Sobulte has ooUeoted. a few particulars about English students and 
teachers at Bologno-4. 161, a certain David, canon of St Paul’s, who was a 
master there in 1168 or thereabonts— i. 188, Gilbert, Alan, Johannes Walensis— 
i. 311, Elias Anglious. Ae to Master Dorid, some entertaining stories aro to be 
found in SpioUeginm Diberianum, p. 008. For some entries in a Bolognese 
necrology relating to English masters, see Dublin Eeview, cxii. 78. 

« Sobulte, ii, 113 ; Bethmona-HoUweg, OivU Proaese, vi. 12S-131 ; Delisle, 
Liltdrature latine, p. 68 ,• Maitland, E. H. B. voL xii, 

7 Bpist. Oantuar. pp. 68, 471, 476, 606, 
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taught law at Oxford, attended the lectures of Azo, ‘ master of 
all the masters of law,’ before he trusted himself to plead the 
cause of his abhey at the threshold of the Apostles^ It was 
not from any English civilian but from Azo himself that our 
Eracton borrowed, Henry tH. kept in his pay Henry of Snsa, 
who was going to be cardinal bishop of Ostia, and who, for all [p.wz] 
men who read the law of the church, will be simply Hosiienm\ 
Edward I. had Franeiscus Accursii at his side*. The great 
‘prizes of the profession ’were beyond the reach of the English- 
man; 'the leaders of the profession’ whose books he had to 
read, whose opinions he had to quote, were Italians. 

T''®. . As to Roman law, it led to nothing. For a while in their 
England enthusiasm men might be content to study for it»6 ''pi sake 
todo." * this record of human wisdom, of almost superhunqpralisfsdom, 
so it must have seemed to them. But it soon became plain 
that in England there would be no court administering Roman 
law, unless it were the court of a learned university. And then, 
as already said, the church, or at any rate a powerful party in 
the English church, began to look askance at the civilian. 
Theology was to be protected against law. Beneflced clerks 
were no longer to study the secular jurisprudence. In the year 
1219 Eonorius III. forbad that the civil law should be taught 
in the university of Paris*, and when we read how in 1234 our 
Henry III. ordained that the leges should no longer bo taught 
in the London schools — probably this refers to the schools of St 
Paul’s Cathedral — it is by no means certain that we ought not 
to connect this with a movement in fevour of ecclesiastical 
reform, rather .than with that ‘Nolumus leges Augliae mutare' 
which the barons were about to utter'. Matthew Paris has 


I Oliron. Evesliiun, pp. 147, 15S, 163. Hailborougli went to Bologna bj tbs 
adTice of the pops (Innocent III.) and Cardinal Ugolino. He employed as his 
oonnsel Magletei Meiandos Eispanns, who hod orgaed the Mng’a ease against 
the Oanteibuiy monks, and Bertrand, a knight oi Bavia, who as a lawyer was 
second to none but Azo. 

3 Mat. Par. Ohron, Haj, ir, 83, 266, SSl-S; Schulte, ii. 123; Maitland, 
Canon Law in England; E. E. B. toU xii. 

‘ Stubbs, Const. Hist. §179; Sarigny, G-eaebichte, cap. 43, §102. 

' This by the buU Sv^er ipeeulam, of wbiob divers portions are to be found in 
the Depretales Gregoiii, in pattioular, c. 26, S. S, 33 ; Denide, Ohartnlarium 
UniversitatiB FariBiensis, i. 60. 

' Bot. Cl. 19 Hen. EL m. 16 ; Selden, Diss. ad Pletam, p. S3S. Dr Stubbs, 
Lectures, p. 806, interprets the 'leges' of this writ as though it indicated the 
canon law ; but surely it far more probably bears its usual sense, the sense in 
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handed down to ns what purports to be the text of a papal 
[p.i03] bull which goes much further^ Innocent IV., perhaps the 
greatest lawyer among all the popes, is supposed to decree in 
the year 1254 that in France, England, Scotland, "Wales and 
Hungary — in short almost everywhere save in Italy and Ger- 
many — ^the imperial laws shall not bo read, unless the kings of 
those countries will have it otherwise. In those countries, he 
is made to say, the causes of the laity are decided, not by the 
imperial laws, but by customs, while for ecclesiastical causes the 
constitutions of the holy fathers will suffice. Strong reasons 
have been shown for the condemnation of this would-be bull as 
a forgery, or as the manifesto of English divines who will make 
believe that the pope has done what he ought to do*. Genuine 
or spurious, it is an instructive document, for it tells us that in 
England the civilian is between two fires. The best churchmen 
do not love him j ecclesiastical reformers are coming to the aid 
of national conservatism. This did not destroy the study of the 
Roman books. Oxford and Cambridge gave degrees as well in 
the civil as in the canon law®. The one considerable work pro- 
duced by an English canonist of the fourteenth century, the 
gloss of John de Athona on the legatine constitutions, is full of 
references to Code and Digest. But the civilian, if he was not 
a canonist, had no wide field open to him in England. He might 
become a diplomatist; there was always a call in the royal 
chancery for a few men who would be ready to draw up treaties 
and state-papers touching international affairs, and to meet 

wM(^ it oan be contrasted with 'deoreta’ or ■ oanones,’ The question why this 
bolt should be launched against the '^ws’ in Xiondon while th^ are spaied at 
Oxford, is not unHke the mnoh diaouesed question why Honoiins struck at the 
laws in Farib and only in Faria. The answer may be that these London sohools 
were primarily theological schools, and that the university of Fails was 
the great theological school of the world. Or again, it seems possible that 
Henry is protecting the Oxford law school against oompetltion. That the 
'leges’ of this writ mean Snglish law we oan not beUeve ; we shall hear nothing 
of English law being taught for a long time to come. See Clark, Cambridge 
Legal Studies, p. 40. 

* Mat. Far. Chron. Maj. vi. 893-6. 

* Digard, La papautd et I’dtude da droit romaln, Bibliotbdque de I’^Ioole 
dee ohartes, 1890, vol. 61, p. 381. Denifle, Cbartulaiinm TJnirersitatis Faiisi- 
enais, i. 261, had already questioned the authenticity of thie bnll. Ferhaps it 
was originally no worse than an university squib ; however, Matthew Fans 
believed in it. Blabkstone, Comm. i. 20, has strangely misunderstood the drift 
of this doonment. 

* Bashdall, Tlniveisities, ii. 464 , Clark, Cambridge Legal Studies, 42-59. 
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foreign lawyers on their own ground. Nor must it be forgotten 
that so long as the English Iring was endeavouring to govern 
Quienne from Westminster, he was obliged to keep in his 
employ men who could write fluently about such romanesque 
institutions as emphi/teusis, ‘active and passive testammti 
factio ' and the likeS for Guienne was in theory a country of 
the written law. But except aa a diplomatist, a chancery 
clerk, or a teacher, the civilian would find little to do in 
England. The court of admiralty, the courts of the universities, 
even when they had coma into existence, could not provide CP-lo^l 
employment for many practitioners. 

The history of Roman and canon law os studied and 
administered in England deserves to be written at length. We 
have said of it but enough to servo our immediate purpose; 
for we have now to note in the first place that a large tract in 
the field of law was made over to the ecclesiastical courts and 
their canonical jurisprudence, and secondly that this canonical 
jurisprudence affoebed the development of our English tem- 
poral law. 

Thopro- The demarcation of the true province of ecclesiastical law 
eedesinsa- was uo easy task ; it was not to be accomplished in England, in 
cal law. Fi-ance, in Germany, without prolonged struggles®. The Con- 
queror, when he ordained that ‘the episcopal laws’ were not 
to be administered as of old in the hundred courts, left many 
questions open. During the first half of the twelfth century 
the claims of the church were growing, and the duty of 
asserting them passed into the hands of men who were not 
mere theologians but expert lawyers. Then, as all know, 
came the quarrel between Henry and Becket. In the Oonsti- 
tutions of Clarendon (1164) the king offered to the prelates a 
written treaty, a treaty which, so he said, embodied the ‘ customs ’ 
of his ancestors, more especially of his grandfather. Becket, 
after some hesitation, rejected the constitutions. The dispute 
waxed hot; certain of the customs were condemned by the 
pope. The murder followed, and then Henry was compelled 
to renounce, though in cajefolly guarded terms, all his innova- 
tions*. But his own assertion all along had been that he was 

® See e.g. Memomada de Failiameuto of 33 Bdwaid I. ed. Maitland, pp. 

SSI, 33Si 

® Brnmier, D. B. &. g 96 ; Boomier, Bee offloialitds an mojen Age ; Luehaire, 
Manuel des inatitutions frauvaiaee, p, 121; EiusoMua, Kirohenreoht, v. 378 S, 

> 0e3ta Henrioi (Benediotue), i 38, 
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no innovator ; and though the honours and dishonours of the 
famous contest may be divided, the kmg was left in possession 
of the greater part of the field of battle. At two points he 
had been beaten : — the clerk suspected of felony could not be 
sentenced by, though he might be accused before, a lay court ; 
appeals to Rome could not be prohibited, though in practice 
the king could, when he chose, do much to impede them. 
Elsewhere Henry had maintained his ground, and from his 
time onwards the lay courts, rather than the spiritual, are the 
[p.lOB] aggressors and the victors in almost every contest. About 
many particulars we shall have to speak in other parts of our 
work; here we may take a brief survey of the province, the 
large province, which the courts Christian retain as their own. 

The church claims cognizance of a cause for one of two 
reasons : — either because the matter in dispute is of an ecelesi- 
aslioal or spiritual kind, or because the persons concerned in 
it, or some of them, are specially subject to the ecclesiastical 
jurisdiction*. 

I. (a) In the first place, she claims an exclusive cognizance 
of all affairs that can fairly be called matters of ecclesiastical cai eco- 
economy, the whole law of ecclesiastical status, the ordination 
and degradation of clerks, the consecration of bishops, all purely 
spiritual fuuctions such as the celebration of divine service, also 
the regulation of ecclesiastical corporations and the internal 
administration of their revenues. In this region the one limit 
set to her claims is the principle asserted by the state that the 
rights of the patrons (fldvoaaU) of churches are temporal rights, 
that the advowson {adweatio eoclesiae) is temporal property*. 

To start with, the majority of churches had been owned by the 
landowners who built them*. The spiritual power had suc- 
ceeded in enforcing the rule that the ‘institution' of the clerk 
lies with the bishop; the choice of the clerk still lay with 
the landowner. Heuiy 11. maintained, Becket controverted, 
Alexander condemned this principle; but, despite papal con- 
demnation, it seems to have been steadily upheld by the king’s 
court, which prohibited the courts Christian from interfering 

* Aa exaeUent Btstement will be fooud in tjCekower, Histoivof tbe Cbnrob o{ 
England, 399 ; see farther an interesting boll of Urban 17. in Chnrtae, Frivilegia 
et Immunitates, Irish Bee. Oom., p. 30. 

* Const. Olsrend. o. 1. 

> nirioh Stntz, Gesohicibte des Mrehiichsn Benefidalwesens, Berlin, 1895. 
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with the right of patronage' ; and very soon we may find two 
prelates in litigation about an advowson before the royal 
justices*. In this instance the clergy seem to have given way 
somewhat easily’; both parties were at one in treating the 
advowson as a profitable, vendible right. Henry’s victory at 
this point was of the utmost importance in after ages. It 
distinguishes England from other countries, and provides a 
base for anti-papal statutes'. As regards other matters falling 
under the present head there was little debate ; but it behoves 
us to notice that our temporal lawyers were thus excluded from 
some fruitful fields of juriqirudence. The growth of our law 
of corporations is slow, because our courts have nothing to do 
with the internal affairs of convents and chapters — the only 
institutions, that is, which seem to require treatment as 
fictitious persona ; and we might have come by a law of trusts 
sooner than we did, if the justices had been bound to deal with 
the administration of revenues given to prelates or convents as 
a provision for particular purposes, such as the relief of the [p.i06] 
poor or the maintenance of fabrics’. 

( 6 ) The ecclesiastical tribunals would much like to claim 
the decision of all causes wMoh in any way concern those lands 
that have been given to a church, at all events if given by way 
of ‘ alms.’ Henry himself was willing to make what may seem 
to us a large concession at this point. If both parties agreed 
that the land had been given in alms, litigation about it was to 
proceed in the ecclesiastical forum ; if they did not agree, then 
the preliminary question, which would decide where the case 
should be tried, was to be settled by the verdict of a jury. 

Here he was successful and much more than successful. The 
courts of his successors insisted on their exclusive right to 
adjudge all questions relating to the possession or ownership of 
land, albeit given in alms; the spiritual judges could in this 
province do no more than excommunicate for sacrilege one who 

' Glanvill, iv. 12-14, 

* See e.g, Seleat aivil Fleee, i, pi. 246. Brecton’e fTote Book, pi. 661 : in 
1231 the bishop of Boudon, is. a eait for an advowson, accepts a wagec of 
battle. 

e Maitland, E. H. E. zi. 647. ' Maitland, E. H. B. zi, 649. 

s To a email extent the Is? couits were enabled to inteifere with endh 
matteis by the dootrina that the satvioes dne from a ‘tenant by divine eeevioe ’ 
could be exacted by distress or action ; but on the whole the adminiatration of 
pious gifts wee left to the oouits Christian. 
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invaded soil that had been devoted to God in the strictest sense 
by being consecrated*. 

(c) The courts Ohristian claimed the exaction of spiritual 
dues, tithes, mortuaries, oblations, pensions. The justice of the 
claim was not contested, but it was limited by the rule that a 
question about the title to the advowson is for the lay court. 

From century to century there was a border warfare over tithes 
between the two seta of lawyers, and from time to time some 
curious compromises were framed*. 

{d) More important is it for us to notice that the ^Jjrimo- 

claime marriage, divorce, and consequently legitimacy, as themes 
of ecclesiastical jurisdiction. This claim was not disputed by 
Henry II. or his successors. However, the church in the 
twelfth century became definitely committed to the doctrine 
that children who were bom out of wedlock are legitimated by 
the marriage of their parents’. As regards the inheritance of 
[p.i073 land, a matter which lay outside the spiritual sphere, the king’s 
courts would not accept this rule*. The clergy endeavoured to 
persuade the lay power to bring its law into harmony with the 
law of the church, and then in the year 1 236, as all know, the 
bai-ons replied with one voice that they would not change the 
law of England*. Thenceforward the king’s justices assumed 
the right to send to a jury the question whether a person was 
boru before or after the marriage of his parents, and it might 
well M out that a man legitimate enough to be ordained or (it 
may be) to succeed to the chattels of his father, would be a 
bastard incapable of inheriting land either from father or from 
mother. But except when this particular question about the 
retroactive force of marriage arose, it was for the ecclesiastical 
court to decide the question of legitimacy, and, if this arose 
incidentally in the course of a temporal suit, it was sent for 
trial to the bishop and concluded hy his certificate*. 

1 aonstUationa of Olaraados, a. 9. We shall deal with this matter hereafter 
when we speak of temure by fiank altnoin. 

* Mat, For. Ohron, Mu], iv. 614; Braoton, f. 402h, 403; Orroamapecte 
Agatia (Statutes, i. 101), o. 8; Artionll Cheri (Stat. i, 171], c. 1. 

‘ Thia was definitely settled hy a mandate addressed by Alexander III, to the 
bishop of ISseter, which appears lathe Giregoriaa aolleotlon as o. 6, X. 4. 17. 

* Glanvill, vii. 16. 

■> Stat. Merton, o. 9; Letters of Bobert Grosseteste, pp. 76, 96; Braotoa’s 
Note Book, i. pp. 104-116. 

‘ It is for the eoalesiaatioal court to decide 'an issue of general bastardy,' 
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Teainiaen- (e) Yet more important to us at the present day was 
canles, another claim of the church, which has had the effect of 
splitting our English law of property into two halves. She 
claimed as her own the testament, that ‘ last will ’ of a dead 
man which was intimately connected with his last confession. 
She claimed not merely to pronounce on the validity of wills, 
but also to interpret them, and also to regulate the doings of 
her creature the testamentary executor, whom she succeeded 
in placing alongside of the English heir. In the course of the 
thirteenth century the executor gradually heoomos a prominent 
figure in the king’s courts ; he there sues the testator’s debtors 
and is sued by his creditor ; hut the legatees who claim under 
the will must seek their remedie'. in the courts of the churoL 
In this instance the common lawyers seem to have suffered the 
canonists to gradually enlarge a territory which'waa to be very 
valuable in the future. As a general rule, land could not be 
given by testament, and our king’s court was concentrating its 
attention on land and orima Meanwhile the church extends 
her boundaries^ and at last succeeds in compassing the whole [p. 
law of succession to movables ab intastato. The process whereby 
this was accomplished is very obscure; we shall speak of it 
upon another occasion; but here we may say that a notion 
prevailed that intestacy, if it he not exactly a sin*, is often 
God’s judgment on sin, for so closely is the last will connected 
with the last confession, that to die intestate is to die un- 
confessed*. And so ‘the law of personal property’ falls apart 
from ‘ the law of real property ’ and we at this day are suffering 
^the consequences. 

Please” With great difficulty were the courts Christian pre- 

of faith, ;fj.oni appropriating a vast region in the province of 

contract. They claimed to enforce — at the very least by 
spiritual censures — all promises made by oath, or by ‘ pledge of 
faith.’ The man who pledges his faith, pawns his Christianity, 

while ‘ an issue ef Bpeoial bastard;’ is tried b; a jury. ' Is this man a bastard? ’ 
—-that is an issne of general bastardy. 'Is this man a bastard because bom 
before tbe marriage of bis parents?’ — that is an issue of speoial bastardy. 
Blaobstone, Comm. iii. 886. 

GlanviU, vil 7 ; sii. 17 ; Harvard Law Beview, iii. 168 ; this matter will 
be diseussed a. greater length when we speak of the bistoiy of wille, 

‘ Braoton, i'l 60 b! 'nuUam enim meretur poenam gois, gnamvis decedai 
inteetatus.' 

’ See in vol. ii. our section on Intestaoy. 
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puts his hopes of salvation in the hand of another^ Henry 11. 
asserted his jurisdiction over such cases; Hecket claimed at 
least a concurrent jurisdiction for the church. Henry was 
victorious. Prom his day onwards the royal court was always 
ready to prohibit ecclesiastical judges from entertaining a 
charge of breach of faith, unless indeed both parties to the 
contract were clerks, or unless the subject-matter of the promise 
was something that lay outside the jurisdiction of the temporal 
forum*. All the same, there can he no doubt that during the 
whole of the next century the courts Chiistian weie busy with 
breaches of faith. Very often a contractor expressly placed 
himself under their power and renounced all right to a pro- 
hibition. Such a renunciation was not fully effectual, for the 
right to issue the prohibition was the right of the king, not of 
the contractor; still, as Bracton explains, a man commits an 
[p.i 09 ] enormous sin by seeking a prohibition when he has promised 
not to seek one and may very properly he sent to prison*. In 
practice ecclesiastical judges were quite willing to run the risk 
of being prohibited ; indeed the law of the church compelled 
them to take this hazard. A certain jurisdiction over marriage 
settlements of money or movable goods, the church had as part 
of its jurisdiction over marriage*. 

(gr) There remains the indefinitely wide claim to correct Cm-ieotioa 
the sinner for his soul’s health, to set him some corporeal 
peuance. The temporal courts put a limit to this claim by 
asserting that, if the sin be also an offence which they can 
punish, the spiritual judges are not to meddle with it. There 
are some few exceptions; the bodies of the clergy are doubly 
protected ; you may be put to penance for laying violent hands 
upon a derk besides being imprisoned for the breach of the 
peace and having to pay damages for the trespass*. But, 
even though this rule be maintained, much may be done for 


‘ Cait. Biev. p. 164: ‘et pcimam haeo omnia aaotamento firmavit, delude 
cbriatiaiutatem in manu mea qua se obeidem dedit eio.' 

i> aiMiTill, z. 1-3 ; Biaoton's Note Book, pi. 60, 670, 683 , 1861 , U6i, 1671 { 
Braoton, f. 406 b. We ekoll leturn to the laetio fida iiezeafter in our eeoiion on 
Oontiaot. 

^ Breoton, f. 401b, 408. 

* The regular foun at the piobibiilon relating to moreblee forbad the 
ooeleeuiatioal judge to meddle with ohaitels ' ^uao non ennt de teetamento vel 
matnmonio.’ 

* Ciroomepeote Agatis (Statutes, i, 101], e. 6, 11. 


P. VL I. 


9 



130 


Romm and Qanon Law. 


Jtalulic- 
tion over 


[bk,. I. 


the carrectioD. of sinners. The whole province of sexual morality 
is annexed by the church ; she punishes fornication, adultery, 
incest ; and these offences are not punished by the king’s court, 
though the old local courts are still exacting legermtes and 
ohildmtes, fines for fornication. So also the province of de- 
famation is made over to the spiritual jurisdiction, for, though 
the local courts entertEian actions for slander and libel, the 
king’s court, for some reason or another, has no punishment for 
the defamor, no relief for the defamed^ Usury is treated as a 
mere sin while the usurer is Uving; but if he dies in his sin, 
the king seizes his goods’. Simony natuially belongs to the 
church courts ; perjury, not always well distinguished from the 
breach of a promissory oath, would come before them upon 
many occasions, though with perjured jurors the royal court 
could deal. Of heresy we need as yet say nothing, for England 
had hardly been troubled by heretics. No doubt the cWoh 
courts were quite prepared to deal with heresy should it raise 
its head, and had they called upn the state to bum or other- [p.uo] 
wise punish the heretic, it is not likely that they would have 
called in vain". 

II. (a) But the church had opened a second parallel. She 
claimed cognizance of all personal causes, criminal or civil, in 
which a clerk was the accused or the defendant. The story of 
‘ the benefit of clergy ’ we shall tell elsewhere. On the whole, 
save in one particular, the state had its way. The clerk accused 
of felony was to be tried in the ecclesiastical court and was to 
suffer no other punishment than that which the ecclesiastical 
court could inflict; it could inflict lifelong imprisonment. But 
whatever may have been the case in the twelfth century, the 
clerk of the thirteenth can be tried and punished for all his 
minor offences as though he were a layman. Then again, in 
Bracton’s day the clei'k has no privilege when be is defendant 
in a civil action, though in the past clerks have been allowed to 
sue each other for debts and the like in court Christian*. It 
should be well understood that ‘the benefit of clergy’ as 
allowed by English law was but a small part of that general 


1 0{ this in our eootioii on TrespaBBss, 

* Glftnvill, TO. 17. 

> See in rol. ii. oni Beolion on EGcIesiastied Offences, 
Note Book, pi. 719, 808 ; compare Biacton, {. 401 b. 
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immunity from lay justice which was claimed for the ordained 
by canonists in England as well as elsewhere ^ 

(6) On the continent of Europe the church often claimed Mweiabiios 

1 1 : r . , , 1 peisonas. 

as her own the suite of the itmeramlea personae, as they were 
called, of widows and orphans*. Of any such claim we hear 
little or nothing in England, though some tradition of it may 
affect the later history of the Court of Chancery. In England it 
is the king who sets feudal rules aside in order that summary 
justice may be done to the widow’. 

Large then is the province of ecclesiastical law; but it The sphece 
might have been much larger. Despite the many advantages law.'’"*” 
that Henry II. gave to his antagonists by his rages and his 
furies, he handed down to his successors a larger field of purely 
{p. Ill] temporal justice than was to be found elsewhere*. Even in 
Normandy Richard had to consign to the eoclesiastioal forum 
all questions about broken oath or broken faith’. But we are 
here concerned with the fact that from the middle of the 
twelfth century onwards a very large mass of litigation, of 
litigation too which in no very strict sense can be called 
ecclesiastical, was handed over to tribunals which administered 
the canon law, tribunals which were often constituted by a 
papal rescript, and from which there lay an appeal to the 
Roman curia. 

The canon law begins to affect our temporal law sometimes inflnonce 
by way of repulsion, sometimes by way of attraction. It is in SpStt”^g- 
opposition to 'the canons and Roman laws’’ that (if we may so 
speak) our English law becomes conscious of its own existence. 

In the Constitutions of Clarendon we have our first authoritative 
redaction of hitherto unwritten customs. If our consuetudines 
are to prevail against the leges and oanones, they must be 
accurately formulated and set in writing. The ‘ Nolumus leges 

^ Maitland, E, H. B. xL 61C, GraiaBii at the end of o. i7, C. 11, qu. 1, 
summed up the mattei thus : ' Ex his omnibua datnr intelligi, quod olerious od 
pubhea iudioia nee in civiii, neo in oiiminaii causa ost pioduoendus, nisi foito 
omlem causam episoopns dacideie noluoiit, vel in oiiminaii sui honoris oingulo 
eum nudavoriti.’ 

’ Schrader, D, B. G. 6C9 ; Eoumier, Offloialitds, 79- 

’ Glanvill, vi. 14, The widow who has received no part of her dower ms^ 
go straight to the hing'a court. 

* Schrdder, qp, sit. 568 ; Eonrnier, qp, oit. 64-94. 

’ Mat. Tar. Chion. Maj. ii. 368. 

* Glanvill, vii. 15 ; ' seonndum oanones et leges Bomanas.' 


9—2 
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Angliae mutare ’ of 1236 is no annonncement of a purely 
abstract conservatism; our Englieh rule is to be mainteiined 
in opposition to the canons. Repulsion begets emulation. 
Glanvill will have it that the English laws, at least those made 
by the king with the counsel of his barons, are leges, just as 
much leges as any that are studied at Bologna^ But this is 
not all. In later days, in the fourteenth and fifteenth centuries, 
the canon law can be administered in England without in- 
fluencing our common law. The king’s justices, the practi- 
tioners in the king’s court, are in all probability profoundly 
ignorant of the Digest and the Decretals. The learned doctors 
who practise before the episcopal tribunals are not so ignorant 
of the temporal law, for it sets limits to their sphere of action ; 
still they would not profess themselves masters of it. But in 
the twelfth, and even in the thirteenth, century this was not 
so, Henry’s greatest, his most lasting triumph in the legal 
field was this, that he made the prelates of the church his 
justices*. Nothing could be less true than that he (quarrelled 
with the whole mass of bishops and clergy. No doubt his [p-us] 
bestowal of the graat places of the church upon men who had 
earned, or were to earn, them by fiscal and justiciary labours, 
has an evil side as well as a good. We are here concerned with 
its good side. English law was administered by the ablest, 
the best educated, men in the realm; nor only that, it was 
administered by the selfsame men who were ‘the judges 
ordinary ’ of the church’s courts, men who were bound to be, at 
least in some measure, learned in the canon law. At one 
moment Henry has three bishops for his ‘ archjnsticiars*.’ The 
climax is reached in Richard’s reign. We can then see the 
Idng’s court as it sits day by day. Often enough it was 
composed of the archbishop of Canterbury, two other bishops, 
two or three archdeacons, two or three ordained clerks who 
were going to be bishops and but two or three laymont The 


* CHanTill, Prologus ; Biaoton, f. 1. 

* See the famoos passage in Diaeto, i. 434. * Dioeto, i. 435. 

^ Thus on IQth July, 1196, the court consistB of Hubert Walter, ahp. of 
Canterbury, Godfrey Lnt^, hp. of Winchester, Biohard BitzNeal, hp. of London 
(author of the Btaiopus), Gilbeit Glanville, bp. of Boohester (a dlstinguishad 
scholar), Biohard Borre, arohd. of Ely, Bslph Ebliot, arehd, of Hereford, 
William of Ohimelli, arohd. of Kiohmond, William of Ste M&re I’ilglise, 
afterwards hp. of London, Geofiray EitzPeter, Simon PateshuU, Osbert 
BitzHervy, K(ibard Heriet. 
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majority of its members might at any time be called upon to 
bear ecclesiastical causes and learn the lessons in la\r that were 
addressed to them in papal rescripts. Blackstone’s picture of 
a nation divided into two parties, ' the bishops and clergy ’ on 
the one side contending for their foreign jurisprudence, ‘the 
nobility and the laity’ on the other side adhering ‘with equal 
pertinacity to the old common law’ is not true^. It is by 
‘popish clergymen’ that our English common law is converted 
from a rude mass of customs into an articulate system, and 
when the ‘popish clergymen,’ yielding at length bo the pope’s 
commands, no longer sit as the principal justices of the king’s 
court, the creative age of our medieval law is over. Very 
characteristic of our thirteenth century is it that when there 
is talk of legitimation per suhsequms mairmonium, the cham- 
pion of the common law is a canon of St Paul’s, William 
Ealeigh, who is going to be a bishop and somewhat of a martyr, 
whose name is to be joined with the names of Anselm and 
Becket’. These royal clerks have two sides; they are clerks, 
but they are royal It would not surprise us to discover that 
[p.li8] Martin Pateshull, justice of the Bench, had prohibited Majtin 
Pateshull, archdeacon of Norfolk, from meddling with lay fee. 

But as archdeacon be was bound to have a decent acquaintance 
with the canon law, and as justice he could not forget what he 
knew as archdeacon. In the second half of Richard’s reign 
Hubert Walter, the chief justiciar of England, who sat day by 
day at Westminster, was also the archbishop of Canterbury. 

A spiteful tongue has told us that he was no great Latinist, 
that he could be guilty of ‘ Tres sunt species cautionis, fidei- 
iussoriam, iuratoriam, pignoraticiam ’ and the like® ; still, though 
we can suppose that this busy primate of England was not 
deeply read in the Decretum, he must have heard a great deal 
of Decretum and Code and Digest, even before his prolonged 
struggle with the Canterbury monks and their Pillius and their 
Ugolino, 

We attribute to these clerical justices in general no more SngUsh 
than a superficial acquaintance with the canon law, an acquaint- 
ance with its main principles and with its methods, But this 


^ Blackatone, Comm. i. IS. 

* Bob. GboBseteste, Bpiat. pp. 76, 65. 

* (JiiaMua Oambrenaia, ii. 314-6, iiL 27-S. Oiialdua ofierwarda ratrscied 
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much we must attribute to them, and it means a great deal. 

Let us conceive a man, whose notion of law and the logic of 
law is that which is displayed in the Leges Henriat, coining 
upon a glossed version of the Lecrctum, or still better upon 
some Summa such as that attributed to William of Longohamp. 

His whole conception of what a law-book, what a judgment 
should be, of how men should state law and argue about law, 
must undergo a radical change Viewed therefore from one 
point, the effect produced on English law by its contact with 
the romano-canonical learning seems immeasurable, or measur- 
able only by the distance that divides Glanvill’s treatise from 
the Leges Henrioi. 

Law, it may be said, is one thing and the expression of law , 
another. But we can hardly, even in thought, divorce the 
matter of law from its form. Old traditional rules must lose 
their old meaning so soon as men attempt to weave them into 
a reasonable system. English law, more especially the English 
law of civil procedure, was rationalized under the influence of 
the canon law. Here and there we may note a plain case in 
which the one system has borrowed a whole set of rules from Cp.il4] 
the other. Thus Glanvill tells us that the ' exceptions,’ or as 
we should say the ‘challenges,’ which can be made against 
jurors are the same as the exceptions which can be made against 
witnesses in the courts Christian^ Here a whole chapter of 
law, which in the hands of the canonists is already becoming a 
bulky chapter, is borrowed. Such instances, however, are rare, 
and this instance is typical and instructive. Our English jurors 
are already very unKke, and are becoming more unlike, the 
canonical testes ; and they will not be made any more like the 
canonical testes by the application to them of these rules 
about exceptions or challenges. Another mass of rules is 
borrowed. The elementary outlines of the science of pleading 
can only be expressed in terms femiliar to civilians and 
canonists. In any case we must begin by saying that 'of 
exceptions (special pleas) some are dilatory, while others are 
peremptory*.’ But in our lay courts a distinctive form is given 
to these rules by the mode of trial which prevails there, the 

I Glanv ii 12. 

* Win. de Longo Campo (Osiilcmer, p. 2£] : ‘ Sunt enim ezoeptioues alias 
petpetnae, alias dilaioiiae.’ Brast. f. SSQb: ' Exosptionum quasdam. sunt 
dilatonae, quaedam psiemptorias,* IThis from lust. 4. 13. 6. 
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trial by jury, and before long the canonist will hardly be able 
to understand the English lawyer’s doctrine of special pleas. 
The assize of novel disseisin is suggested by the actio spolii; 
but it is not the actio spolii. Our English law shows itself 
strong enough to assimilate foreign ideas and convert them to 
its own use. Of any wholesale ‘reception ’ of Roman law there 
is no danger. From the day at Clarendon onwards it is plain 
that we have many cormbettidines which must be maintained in 
the teeth of leges and eanones. The king’s justices, more 
especially those of them who are clerks, become interested 
in the maintenance of a system that is all their own. From 
time to time the more learned among them will try to attain 
a foreign, an Italian, standard of accuracy and elegance ; they 
will borrow terms and definitions, they will occasionally boiTow 
rules; but there must be no dictation from without. The 
imperial laws as such have no rights in England; the canon 
law has its proper province and should know its place. 
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The reign of Henry II. is of supreme importance in the 
history of our law, and its importance is due to the action of 
the central power, to reforms ordained by the king*. Still it 
was rather as an organizer and governor than as a legislator 
that Henry was active. He issued no code; we may even 
doubt whether he published any one new rule which we should 
call a rule of substantive law; but be was for ever busy with 
new devices for enforcing the law. Much of what he did, much 
that was to determine the fate of our law in after ages, was 
done in an informal fashion without the pomp of legislation. 
A few words written or but spoken to his justices might 
establish a new mode of procedure. There would be nothing 
to be proclaimed to the world at large, for in theory there was 
no change in the law; and yet very surely the whole law of 
England was being changed both in form and in substance. 
To this administrative character of his reforms we may ascnbe 
our lamentable lack of documentary evidence, New laws de- 
manding the obedience of all his subjects would have been 
preserved; but a mere instruction given to bis justices might 
not he embodied in any formal instrument and might well 
escape the notice of the most punctual chronicler. And so it 
came about that in a very short time many of the results of 
his activity were regarded, not as the outcome of ordinances, 

1 As to {he oonstiiotional side of Heoiy’e refoima m have Utile to add to 
what has been said by Dr Stnbbs in the Intioduetion to the Gssta Eenxioi, voL 
ii, the Select Qbariera, and the Constitationsl Histoiy. 
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[p. 116 ] but as part and parcel of the traditional common law. A few 
ordinances or 'assizes/ those which seemed most important to 
his contemporaries, found their way into the texts of the 
chroniclers; some have been recovered of late years out of 
almost unique manuscripts; but we have every reason to fear 
that others have been irretrievably lost. 

The first great legal monument of the reign is, however, no 
ordinance. In 1164, when the dispute with Becket was waxing darandon. 
hot, Henry held a council at Clarendon and there caused a 
‘recognition and record’ to be made of certain of those customs, 
liberties and dignities that his ancestors had enjoyed. He 
called upon his nobles to declare the law of the realm as to 
the matters that were in debate between church and state. 

Their declaration of the king’s customs was put into a written 
document, known to us as ‘the Constitutions of Clarendon/ 
and to this the bishops were required to append their seals^ 

Henry was not legislating ; according to his own theory he was 
playing a conservative part and relying upon prescriptive right. 

He demands a definition of the old law and then tenders this 
to the prelates as a oonoordat. Not long afterwards, probably 
in the first months of 1166, he was again holding an assembly A wke rf^ 
at Clarendon and 'by the counsel of all his barons’ he issued 
an assize which made great changes in the administration 
of the criminal law. Whether this was intended to be a 
permanent measure or was merely to serve as an instruction 
for the justices who were just being sent out to hold an eyre, 
we cannot say for certain, but it was sufficiently new and 
stringent to require the consent of the magnates. "We have, 
however, some reason for believiug that on this same occasion 
Heniy took another step which was to be of equal importance 
with that which is recorded by the words of onr extant ‘ Assize 
of Clarendon/ that he issued — ^it may be merely by way of 
instruction to bis justices— an Assize of Novel Disseisin which 
in course of time was to mould the whole history of our civil 
procedure and to out deeply into the body of our land law. 

The words of this ordinance or instruction have not come down 
to us ; very soon they were concealed from view by the case-law 
which had grown up around them. In 1170 Henry instituted inyesto f 
a grand inquiry into the conduct of the sheriifs whom he bad 

^ The dooument that ve have piofeases oni; to give ' a oeitaiu part' ol the 
euetome that were ‘ leoognized and reooided.' 



138 The Age of Glamill. ^ [bk. i. 

removed from their offices. Tho instruction for this ‘Inquest of 
Sheriffs ’ we have ; it is an early example of those articles of in- 
quest by which, as time goes on, the whole machinery of justice 
NSamp subjected to examination and amendment. At Northampton 
ton. ‘ in 1176 a fresh set of instructions was given to the itinerant 
justices; the Assize of Clarendon was to be enforced, but in a 
yet severer form. A brief clause in this Assize of Northampton 
seems to be the origin of the possessory action of ‘mort dW 
cestor ’ which takes its place beside the ' novel disseising’ An 
Assize of Arms from 1181, an Assize of the Forest from 1184, 
an Ordinance regulating the collection of the Saladin Tithe 
from 1188, an Assize of Bread of an uncertain date, — these 
seem to complete the list of the ordinances that have come 
down to us®. For the rest, we may draw some inferences from 
the sheriffs’ accounts recorded in the annual pipe rolls, from the 
works of Glanvill and Richard FitzNeal and from the stories 
told by the chroniclers". 

If we ti^ to snm up in a few words those results of Henry’s 
Theiniy' reign which are to he the most durable and the most fruit- 
^inai ftil> w may say that the whole of English law is ccnfralized 
and unified by the institution of a permanent court of pro- 
fessional judges, by the frequent mission of itinerant judges 
throughout the land, by the introduction of the ‘inquest’ or 
‘recognition’ and the ‘original writ’ as normal parts of the 
machinery of justice. "We must speak briefly of each of these 
matters, and will begin with that which modern Englishmen 
will be apt to think the most distinctive — ^the inquest, the 
recognition, trial by jury*. 

Essence ol The essence of the jury— if for a while we use the term 
thejwy. f > jjj .(jjjg ’^deat sense that can be given to it — seems to be 
this : a body of neighbours is summoned by some public ofiScer 
to give upon oath a true answer to some question. That 

1 Ass. Korthatup. e. 4. 

® The dooumenta are printed in the Select Charters, except the Assize of 
Bread, for which see Cunningham, English Indnstiy and Oonunerce, ed. 8, i. 568, 

® The most eiriking teeiimonies to Henry’s governmental activity are col- 
lected by Btnbhe, Const. Hist. §147. Balpb Eiger says ; ‘Enllo q.naeBttt satiatas, 
aholitis legibus antiqnie, singulis annis novas leges quss assisas vocavit edidit.' 

* In the main we accept the results attained by Brunner in his Entstehung 
der Sohwnrgerlehte. These have already been adi^ted by Stubbs, Const Hist. 
§ 164. See also Brunner, D. B. G. ii. 622-7 ; Thayer, Development of Trial by 
Jury, Boston, 1896. 
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[p.ii8] question may take many different forms : it may or it may not 
be one which has arisen in the course of litigation ; it may be a 
question of fact or a question of law, or again what we should 
now-a-days call a question of mked fact and law. What are 
the customs of your district? What rights has the king in 
your district ? Name all the landowners of your district and 
say how much land each of them has. Name all the persons 
in your district whom you suspect of murder, robbery or rape. 

Is Eoger guilty of having murdered Ealph ? Whether of the 
two has the greater right to Blaokacre, William or Hugh? 

Did Henry disseise Eichard of his free tenement in Dale?— 

The jury of trial, the jury of accusation, the jury which is 
summoned where there is no litigation merely in order that 
the king may obtain information, these all spring from a 
common root. On the other hand, we have to distinguish 
the jury from a body of doomsmen, and also from a body of 
compurgators or other witnesses adduced by a litigant to prove 
his case. A verdict, even though it may cover the whole 
matter that is in dispute between the litigants, even though 
it may declare that William has a better right to Blaokacre 
than has Hugh, differs essentially from a judgment, a doom 
adjudging the land to William. Even though the form of the 
verdiot and its conclusive force he such that the judgment 
must follow as mere matter of course, still between the sworn 
verdict and the judgment there is a deep gulf ^ 

If what we were seeking for were a court in which at the 
bidding of its president, of some national or royal ofiScer, and 
ealdorman or reeve, the inhabitants of a district, or some’”*“““®" 
selected group, perhaps twelve, of such inhabitants, deemed the 
dooms, we should have no difficulty in discovering the origin of 
trial by jury. Everywhere we might find such courts, for 
during the earlier middle ages it is the exception, rather than 
the rule, that the judgment should he made by the lord or 
president of the court or by a group of professional justices. 

But what the jurors or recognitors of our twelfth century 

r ‘When both the jury and the body of doomsmen are already established 
institutions, the tremeformation of doomemen into juroie may be possible, and 
this transformation nsy actually have taken place in our manorial courts. See 
Select Heas in Manorial Courts (Sslden Booiety], pp. Ixvi-kviii ; YinogradofF, 
ViUainage, 870-1. But that the jury should have originally grown out of a body 
of doomsmen seems almost impossible. 
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deliver is no judgmenli; they come to ‘recognize,’ to declare, [p 119] 
the truth : their duty is, not iudicia faoere, but reoognosoere 
mritatem. No less deep is the gulf which separates them from 
witnesses adduced by a litigant. If all that we wanted were 
witnesses, if all that we wanted were a fixed number of witnesses, 
for example, twelve, there would really be no problem before 
us. But the witnesses of the old Germanic folk-law differ in 
two respects from our jurors or recognitors: — they are sum- 
moned by one of the litigants, and they are summoned to swear 
to a set formula. The jurors are summoned by a public ofiScer 
and take an oath which binds them to tell the truth, whatever 
the truth may be. In particular, they differ from oath-helpers 
or compurgators. The oath-helper is brought in that he may 
swear to the truth of his principal’s oath. Normally he has been 
chosen by the litigant whose oath he is to support, and even 
when, as sometimes happens, the law, attempting to make the 
old procedure somewhat more rational, compels a man to choose 
his oath-helpers from among a group of persons designated by 
his adversary or by his judges, still the chosen oath-helper has 
merely the choice between swearing to a set formula (‘The 
oath is clean that A. B. hath sworn’) or refusing to swear at all 
On the other hand, the recognitor must swear a promissory 
oath ; he swears that he will speak the truth whatever the truth 
may be. 

. Then on the face of our Inglish history we seem to see 
that the jury is intimately connected with royal power. Not 
only do the king and his officers make the freest use of it in 
the form of ' an inquest e® ’ for the purpose of obtaining 
any information that they want about royal rights, local 
customs or other matters in which the king has an interest, 
hut, as a part of legal procedure civil and criminal, the jury 
spreads outwards from the king’s own court. To tho last, 
trial by jury has no place in the ordinary procedure of our old 
communal courts. 

The English jury has been so highly prized by Englishmen, 
so often copied by foreigners, that its origin has been sought 
in many different directions. At the present day. however, 
there can he little doubt as to the quarter to which we ought to 
look. We must look to the Erankiah inqumUo, the prerogative 
rights of the Frankish kings. Not to the ordinary procedure of 
the Frankiah courts ; that, like the procedure of our own ancient |j.i20] 
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comnmnal courts, knows but such antique inodes of proof as 
the ordeal and the oath with oath-helpers. But the Brankiah 
king has in some measure placed himself .outside the formalism 
of the old folk-law , his court can administer an equity which 
tempers the rigour of the law and makes short cuts to the 
truths In particular, imitating, it may be, the procedure of 
the Roman fisovs^, he assumes to himself the privilege of 
ascertaining and maintaining his own rights by means of an 
inquest. He orders that a group of men, the best and most 
trustworthy men of a district, be sworu to declare what lands, 
what rights, he has or ought to have in their district. He uses 
this procedure for many different purposes. He uses it in his 
litigation : — ^he will rely on the verdict of the neighbours instead 
of on battle or the ordeal. He uses it in order that he may 
learn how he is served by his subordinates : — ^the neighbours 
are required to say all that they know about the misconduct 
of the royal officers. He uses it in order that he may detect 
those grave crimes which threaten his peace : — the neighbours 
must say whether they suspect any of murders or robberies. 

The procedure which he employs in support of hia owu rights 
he can and does grant as a favour to others. In particular, 
he will concede to a church that its lands shall, like his 
demesne lands, be protected by inquest, and that the bishop, 
if his title he attacked, may put himself upon the verdict of his 
neighbours instead of abiding the risk of a judicial combat. 

All this we see in the Frankish empire of the ninth century ; 
we see it in the Neustria which the Normans are invading, 

Then the deep darkness settles down. When it lifts we see in 
the new states that have formed themselves no central power 
capable of wielding the old prerogatives. For a long time 
to come the sworn inquest of neighbours will not be an utterly 
unknown thing in France; it will only be finally overwhelmed 
by the spread of the romano-oanonical procedure. Even in 
Germany it will appear from time to time. Yet on the whole 
we may say that, hut for the conquest of England, it would 
have perished aud long ago have become a matter for the 
antiquary. 

Such is now the prevailing opinion, and it has triumphed inTiiejoijlE 
&. 121] this country over the natural disinclination of Englishmen to ’ 

I Brunner, Sdhvntgeiidhte, pp. 74.-S. 

* Ibid. p. 87. 
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admit that this ‘ palladium of our liberties ’ is in its origin not 
English but Frankish, not popular but royal. It is certain that 
of the inquest of office or of tho jury of trial the Anglo-Saxon 
dooms give us no hint, certain also that by no slow process of 
evolution did the doomsman or the oath-helper become a 
recognitor. The only doubt that there can be is as to the jury 
of accusation, the jury as an organ otfama fuhlioa. 

This species of the inquest is that which is the most likely 
to have penetrated beyond the limits of the empire, for within 
those limits it was adopted by the church for her own purposes. 

Just as the king might collect charges of crime, so the church 
might collect charges of sin. In the early part of the tenth 
century tho canonist Regino of Priim describes the bishop 
holding his synod, selecting a number of trustworthy men from 
among the assembled laity, administering to them an oath that 
they will tell the truth and conceal nothing for love or hate, 
reward or kinship, asking them to report their suspicious of 
their neighbours, and compelling to the ordeal or to oompurga- 
tiou those against whom bad tales are told\ It would not be 
■wonderful if this procedure spread from the Frankish church to 
the English. In the days of Dunstan and Oswald the English 
church was borrowing ideas and institutions from the Prankish, 

But we have no direct proof that at any time before the 
Conquest the English church did use this system of sworn 
communal accusation. There is, however, one law which must 
cause some difficulty. It is a W of .ffillhebed the Unready, 
published, so it would seem, in the year 997 and applicable 
only to the Danish district*. In it we read how a moot is to 
be held in every wapentake, and how the twelve eldest thegns 
are to go out with the reeve and to swear upon the relic that 
he puts into their hands that they ■will accuse no innocent and 
conceal no guilty man. Certainly this looks like a jury of 
accusation; but the context will make us doubt whether we [p.m] 

^ Begino Piamienais de Bedes. Bisoipl. lib. 3, cap. 3 (Migse, Patrol, oxsxii. 

363). Stubbs, Const. Hist. L p. Cd3, rvmBrka that the iuratoret synodi ‘do not 
present,’ but ' only reply to the inopiiiy of the vieiting bishop.' But there is no 
oontraet here, for the English Jurors by fheir presentmButs only reply to 
inquiries addressed to them by the royal officer. Op. Bnrobardi Wormaoiensis 
Beoreta, hb. i. cap. 91 (Patrol, osl. 571}. 

s Jithelred, m. 8. As to the Banish eharaoter of this ordinanoe see Sohmid, 
G-esetze, p. li; Brunner, Sohwurgeriehte, p. 408; £. Maurer, Erit. Uebcisciiau, 

7 , 889 ; Steenstrup, Bandog, p. 209. 
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have here a law of any generality*. There seem, however, to 
be good reasons for believing that some of the Scandinavian 
nations came by a route of their own to something that was 
very like the jury”. The investigation of this matter is made 
the more difficult by the comparatively recent date of the 
Scandinavian law-books. No doubt there is here a field for 
research, but it seems unlikely that any new discovery will 
disturb the derivation of our F.ng lish from the Frankish in- 
quests. We can not say a priori that there is only one 
possible origin for the jury, we can not even say that England 
was unprepared for the introduction of this institution ; but that 
the Norman duke brought it with him as one of his prerogatives 
can hardly be disputed”. 

Hardly had England been conquered, before the sworn The 
inquest of neighbours appeared as part of the system of govern- the Nor- 
ment and royal justice. The great fiscal record known to us as “““ 
Domesday Book was compiled out of the verdicts of juries*. 

The king makes use of the same engine in his own litigation ; 
he can bestow the right to make use of it upon favoured 
churches®; he can direct its employment in any particular 
case". We see too a close connerion between the jury of trial 
and the protection of possession, a connexion which is to 
become prominent hereafter. In the earliest case in which 
there is to our knowledge anything that could be called a trial 
by jury, the Gouqueror directs his justiciars. Archbishop 
Laufrauc, the count of Mortain and the bishop of Coutances, 
to summon to one place the moots of several shires to hear a 
plea between the abbot of Ely and divers other persons. 
Certain of the English who know what lands were held by the 
[p.i 23 ] church of Ely on the day of the Confessor’s death ore to declare 

^ Biunner, Sotiworgerichte, 40S-3. 

> E. Mnnrcr, Doa BeweiaveiCiLlLTea nach dentaohen. Bechten, Ecit, Uebar- 
aebna, T. 382, 374, 

'* von Amiia, Baul’a Grondriaa dar German, Fbilologie n. ii. p. 198, aontenda 
that tbs jury appeara independently (1) in the Fronbiab king's oonrt, (2) the 
Daniab king’s court, and (3) the Icelandic courts. 

< B. B. iv. 497 (Liber Elieneis.) 

” Bee e,g. lleniy H.’a charter for Boohester, Moiiast. i. 177: 'Omnes 
minntaa torraB,.,confiimo in perpetUQin,„in tantnm et tarn pieniter sicut propiii 
miniatri mei exc^uiiere debeient.’ This should be compared with the !Fttuikjah 
and Borman privileges. Brunner, Sobworgenebte, 02-9S, 238-46. 

' The principal cases are collected by Falgrave, Commonwealth, ii. p. cUxvi, 
and Bigelow, Flaoita Anglo-Kotmannica, 
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their knowledge upon oath. This will be a verdict, not a 
judgment. The justices are to restore to the church, not all 
the lands that she had at the date thus fixed, but only such of 
them as no one claims under the Conqueror, A particular 
question, a question about possession at a given moment of 
time, is thus singled out as one that should be decided by a 
sworn inquest of neighbours*. Had the abbot of St Augustin’s 
a ship free to cross the sea on the day when the king last went 
abroad? How many pigs free of pannage had the abbot of 
Abingdon in the time of Henry I. ? Did this land belong of 
old to Bridton or to Bridport? — Such and such like are the 
questions about which verdicts are taken. Still throughout 
the Norman period trial by jury, the introduction of an inquest 
into the procedure of a law-suit, remains an exceptional thing. 
The Leges Hewrid know nothing of it ; the iudioes who are 
there mentioned are not recognitors but doomsmen. Of the 
accusing jury on the other hand faint traces are to be found. 
We certainly cannot say that it was never used, but we read 
very little about it*. 

Under Henry H the exceptional becomes normal. The 
king concedes to his subject as a royal boon his own prerogative 
procedure. This is done bit by bit, now for this class of cases 
and now for that. It is probable that while not yet king he 
had done something of the same kind in Normandy’. 

It is by no means unlikely that the class of disputes which 
was the first to be submitted to a jury as a matter of common 
practice was one in which the claims of the church came into 
collision with the claims of the state. In the twelfth century 
the church was asserting and establishing the principle that all 
litigation about land that had beep given by way of alms to 


* Hamilton, Inqnisitio Com. Oantat. p. zviii. 

* On several occasions imaioret are mentioned on the Bipe Boll of 81 
Henry I. See also Biunuer, Schwnrgeriabte, pp. 465-6. 

^ Brunner, pp. SOl-4. As to Scotland, there is no donbt that from the 
time of David I. onvude the Mugs made use of the inquest procedure. One 
passage in the laws asorihed to David (o. 86) epeahs as thongh a whole system of 
writs of novsl disseisin and mart d’ancestor was already in existence; bat the 
USB, in whioh this passage is found seem to he few and late, and it ie hardly in 
keeping with its sniroundinge. On the other hand, certain passages whioh 
point to inquests which decide subordinate questions in criminal oases (o. 6) 
may wdl he ancient. On the whole we take it that the Jury has much the eome 
history in Scotland and in England : it spreads outwaids from the king ; it is 
an ‘ assize,' an institution established by ordinance. 
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Cp 124] God and the saints should come before her courts. This 
principle was hardly disputed in Stephen’s day ; but of course 
in many cases the question would arise — ‘ Is this land alms or 
is it lay fee To allow the case to go for good and all either 
to the temporal or to the spiritual forum, would be to beg 
this preliminary question. Church and state are at issue, and 
neither should be judge in its own cause. The voice of the 
countryside about this question — ^which can be regarded as 
a question of fact, ' Lay fee or alms V — may he listened to ; it 
comes, so to speat, from the outside and will be impartial. At 
any rate, Henry in the Constitutions of Clarendon claimed as 
one of the ancient customs of the realm that such a question 
should be decided by the oath of an inquest in the presence of 
his justiciar*. In this as in other instances we have soma 
evidence that the king’s claims were founded on past history. 

A story comes to us from the abbey of St Albans which describes 
a lawsuit of Stephen's day in which the question ‘ Lay fee or 
alms V was submitted to a jury charged to tell the truth both 
by the king and by the bishop of the diocese*. Be this as it 
may, already in 1164! Henry asserted that a procedure which in 
after days was known as the assisa utrim was and ought to be 
a normal part of the machinery of justice. A ‘ recognition’ by 
twelve lawful men was to decide whether {virwm) the land in 
question was alms or lay fee. 

Some two years later, perhaps at the council held at me assue 
Clarendon iu the first moutli of 1166, Henry took a far more aasasb. 
important step. He issued an ordinance and instituted a 
procedure; ordinance and procedure alike were known as the 
assize of novel disseisin {assisa mvae disssisinae). At that 
council was published the edict known as the Assize of Claren- 
don, which deals with criminal matters and which served as 
instructions for the justices who were being sent out on a great 
eyre throughout the laud. We fix this date as that of the 
assize of novel disseisin, because the next pipe roll, a roll 
which records the abundant profits reaped by the itinerant 
justices in the field of criminal law, gives us also our first 

1 Const. Olarend. c. 9. 

* Gesta Abbatum, i. 113-5. Tbs stoiy is told irith great partieulsiity. In 
all probability the substance ot it is true and comes from Stephen’s reign ; but 
apparently some mistakes have been mads about the names of the various 
persons concerned in it, as a discussion ot dates would show. 
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tidings of men being amerced for disseisin ‘ against the king’s fp- 
assize’ ; from that moment onwards we get such tidings year 
by year*. 

Of this ordinance, which was in the long run to prove itself 
one of the most important laivs ever issued in England, we 
have not the words. Bracton tells us that wakeful nights were 
spent over it*, and we may well believe him, for the principle 
that was to be enforced was new and startling. It was this : — 

If one person is disseised, that is, dispossessed, of his free 
tenement unjustly and without a judgment, he is to have a 
remedy by royal writ; a jury is to be summoned; in the 
presence of the king’s justices it is to answer this simple question 
about seisin and disseisin ; if it gives the plaintiff a verdict he 
is to be restored to his possession. We may state the matter in 
two other ways : by the one we may show what is being done 
for our private, by the other what is being done for our public 
law. (1) Possession or seisin, as something quite distinct from 
ownership or best right, is to be protected by an unusually 
rapid remedy. (2) The seisin of a free tenement, no matter of 
what lord it be holden, is protected by the king. Hereafter in 
connexion with property law we may speak of the private side 
of this new remedy and of its relation to the acfeb spolii of the 
canon law ; here we have but to notice tbe great principle of 
public law that the king has laid down. The ownership of land 
may he a matter for the feudal courts ; the king himself will 
protect by royal writ and inquest of neighbours eveiy seisin 
of a free tenement It is a principle which in course of time 
can be made good even against kings. The most famous 
words of Magna Carta will enshrine the formula of the novel 
disseisin'. 

* Pipe Boll, IS Hen. II. p. 6S: 'pro diBsusiiia Boper asBisam Begls’; 
IS Hon, n. p. 134; ‘pro dissaisina facta aupei assisian Begis'; 14 Hen. H. 
paMtm. Ko doubt there are writs of earlier date which in many respects 
resemble tho writ of novel diaseisin ; see Bigelow, Placita, pp. ISS, 130, 109, 
170 ; Hewlett, Ohronicles of Stephen etc. vol. iii. p. xxsvii ; bat we cannot find 
anything which showB that the general ordinance or ‘ assize ’ was of earlier date 
than 1106. 

’ Biaoton, f, 104 b : ' de bencdolo prinoipia Baaanrriiur oi per reoognitioneia 
assisae novae diasoiainae mnltis vigiliia excogltatam et inventam.’ 

* Ohaitoi, 1217, 0. 86 : ' Bullns liber honio...di88aiBietai de libero tenemento 
eao..,nisi per legate indiciam parium annrnm vel [=et] per legem teirae.’ 
Compare the formnla of the assize ' Si B. iniusta ei sine indioio dissaisivit A. 
de libeto tenemento sno.’ 
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At some time or another in his reign Henry went further The grand 
than this. He decreed that no man need answer for his free 
[p.i2C] tenement without royal writ*. He decreed also that in a 
proprietary action for land, an action proceeding in the feudal 
court, the defending party, the 'tenant’ as he was called, might 
have the action removed into the king’s court and the whole 
question of right determined hy the verdict of neighbours. In 
this case the inquest hears the name of 'the grand assize*.’ It 
is a far more solemn affair than the assize of novel disseisin and 
it speaks to the question of best right, The term ' grand assize ’ 
would soem to point to some groat ordinance ; but the thought 
cannot hut occur to us that the three principles which we have 
here stated may have been announced, and that the institutions 
which were to maintain them may have been fashioned, at one 
and the same time. In every case we see the royal protection 
of possession. Ho one is to be disseised of his free tenement 
unjustly and without a judgment ; no one is to he disseised of 
his free tenement even by a judgment unless he has been 
summoned to answer hy a royal writ ; no one is to be forced 
to defend his seisin of a free tenement hy buttle*. The 
oixliuance that instituted the grand assize was a one-sided 
measure, a protection of possessors. The claimant had to offer 
battle ; the possessor, if he pleased, might refuse battle and put 
himself upon the grand assize. 

Then to all seeming the council held at Northampton 
1176 instituted a second possessory assize, the assize of mort d’ano«ator. 
d’ancestor iassiaa de morte onteGessoris*). Apparently we have 
the words whereby this was accomplished, though the practice 
of the courts soon left those words behind it. The principle of 


^ Glanvill, xii. 2, 2S ; Srunner, Sohwutgericbte, 411. 

* eUanvill, ii. 7. 

* Bcaoton, f. 112 : ‘ Et aioat non debet Bins bievi reepondere, ita nee debet 
sine mdioio disseiairi.’ Ibid. f. 161; 'Eemo debet sine ludicio disaeiairi de 
libero ienemento euo, nec reapoiideie eine piecepto domioi Begia nee aine brevi. ’ 
Hot. Pat. 76 ; Emg John eaya to tlis people of Ireland, ''N[olttinua,..gaad aliquis 
...vosposait disaeisire da UbeiU tenementis veetiia iniiiate aut aine tudtoio, nee 
qnod in plaoitum ponamini par aliouina breve nisi per noatttnn vel iusticiarii 
noatri.’ See Manorial Pleae (Selden Soo.), p, Iv, We know from QlanviU (ii. 10) 
that the grand assize was established b; a mitten ordinance : * poena antem 
in hoo aasisa temere inrantiam ordinata eat et regali inatitotioju eleganter 
inserta.’ 

* Ass. Northampi. o. 4. 

10-2 
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the novel disseisin is that one man, even though he claims and [p. 127 ] 
actually has the ownership of the land, is not to turn another 
man out of possession without first obtaining a judgment. The 
principle of the mort d’aneestor is that if a man has died in 
seisin, that is, possession of a tenement, and was not holding it 
as a mere life-tenant, his heir is entitled to obtain possession of 
it as against every other person, no matter that such person 
claims and actually has a better right to the land than the dead 
man had. Such a right, if it exists, must be asserted in an 
action: it is not to be asserted by ‘ self-help,’ by a seizure of the 
vacant tenement. Another and a heavy blow is thus struck at 
feudal justice, for the defendant in an assize of mort d’ancestor 
is very likely to be the dead tenant’s lord, who will have seized 
the lands upon some pretext of making good his seignorial 
olaima Another use is found for the inquest of neighbours, for 
the questions whether the dead man died seised and whether 
the claimant is his heir will he decided by verdict. 

The assize Scarcely less important than litigation about land is lili- 
present- gation about the advowsons of churches. Henry has here 
asserted as against the church that such litigation belongs to 
temporal forum, and as against the feudatories that it belongs 
to the king's mvn court\ A proprietary action for an advowson 
must be begun in the king’s court by royal writ, ' writ of right 
of advowson’; the claimant must offer battle; his adversary 
may choose between battle and the grand assize. Then at some 
time or another during his reign Henry gave a possessory 
action, the assize of darrein presentment (assisa de ultima, 
presentoithine), which stands to the writ of right of advowson in 
somewhat the same relation as that in which the novel disseiR in 
stands to the writ of right for land. If the church is vacant 
and two persons are quarrelling about the advowson, it is very 
necessary that some provisional, some possessory judgment 
should be given. Especially necessary is this after the Lateran 
Council of 1179, for should the church remain vacant for a few 
months the diocesan bishop will fill up the vacancy*. The 
principle of the new assize is, simply stated, this: ‘He who 
presented last time, let him present this time also; hut this 
without prejudice to any question of right.’ An mquost of 

1 Gonsit. Clarend. 0 . 1. 

> Qeata Heatid, i. 238 ; Hovedan, ii. 184. 
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[p.i 28 ] neighbours is summoned to declare who it was that presented 
the last parsonh 

Thus the sworn inquest begins to make its way into our Asiize ma 
ordinary civil procedure, In a proprietary action for land or for ‘ 
advowson, the ‘ tenant,’ the passive party, may, rejecting battle, 

'put himself upon the grand assize of our lord the kmg,’ and 
an inquest will then declare who has the better right. In four 
other oases a plaintiff may begin proceedings by obtaining a 
royal writ, which will direct that an inquest shall answer a 
particular question formulated in the writ. These four oases 
are the subject-matter of the four petty assizes, (1) the assize 
utnm, (2) the novel disseisin, (3) the mort d’anoestor, (4) the 
darrein presentment. It is probable that for a short while a 
few other cases were met in a similar fashion ; but in a little 
time we have these four and only these four petty assizes. 

Only in these four instances does the writ which is the first 
step in the procedure, ‘ the original writ,' direct the empanel- 
ling of an inquest. Trial by jury, in the narrowest sense of 
that term, trial by jury as distinct fiom trial by an assize, 
slowly creeps in by another route. The principle from which 
it starts is simply this, that if in any action the litigants by 
their pleadings come to an issue of fact, they may agree to be 
bound by the verdict of a jury and will be bound accordingly. 

In course of time the judges will in effect drive litigants into 
such agreements by saying, ‘You must accept your opponent’s 
offer of a jury or you will lose your cause ’ ; but in theory the 
jury only comes in after both parties have consented to accept 
its verdict. An assize, other than a grand assize, is summoned 
by the original writ ; it is summoned at the same time that the 
defendant is summoned and before his story has been heard; 
a jury is not summoned until the litigants in their pleadings 
have agreed to take the testimony of ‘ the country ’ about some 
matter of fact. In course of time the jury, which has its roots 
in the fertile ground of consent, will grow at the expense of 
the assize, which has sprung from the stony soil of ordinance. 

Even an assisa when summoned will often be turned into a 
jury (vertitur in juraiam) by the consent of the parties But 
still trial by jury, if we use this term in a large sense, and 
neglect some technical details, is introduced by the ordinances 

tp.i29] of Henry 11. as part of the usual machinery of civil justice. 

1 GlaaTlU, liii. 18, 19. 
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Already before the end of his reign it fills a large space in 
Glanvill’s text-book. The old modes of proof are not abolished ; 
proof by battle we shall have with us until 1819’, proof by 
oath-helpers until 1833® ; but from this moment onwards they 
are being pushed into the background. 
rf*^gina? Closely connected with the introduction of trial by inquest 
is the growth of that system of original writs which is soon 
to become the ground-plan of all civil justice. For a long 
time past the king at the instance of complainants has issued 
writs, which either bade their adversaries appear in the royal 
court to answer the complaint, or else committed their causes 
to the core of the sheriff or of the feudal lord and com- 
manded that right should be dona to them in the county 
court or the seignorial court. Such writs were wont to specify 
with some particularity the subject-matter of the complaiut. 

The sheriff, for example, was not merely told to entertain a suit 
which the abbot of Abingdon was bringing against the men of 
Stanton : he was told to do full right to the abbot in the matter 
of a sluice which, so the abbot alleged, had been broken by the 
men of Stanton. As the king’s interference becomes more fre- 
quent and more normal, the work of penning such writs will 
naturally fall into the hands of subordinate officials, who will 
follow precedents and keep blank forms. A classification of 
writs will be the outcome ; some will be granted more or less as 
a matter of course, will be h-ema de aursu, writs of course; 
those which are directed to a feudal lord will be distinguished 
from those which are directed to a sheriff; those which hid 
the sheriff do justice, from those which bid him summon the 
defendant to the king’s own comt ; those which relate to the 
ownership of land from those which relate to debts. But the 
introduction of the possessory assizes gives to this system of 
writs a peculiar definiteness and rigidity. The new actions 
have a new procedure appropriate to them and are governed 
by carefully worded formulas. Thus the first writ issued in an 
assize of novel disseisin commands the sheriff to summon an 
inquest in order that one precise question may he answered . — 

Did B unjustly and without a judgment disseise A of his free [p.M0] 
tenement in Z since the king’s last journey into Normandy ? 

At countless points au action thus begun will differ from 

» Btat. 59 Geo. IH. c. 46. 

« Stet. 3 41 Will. IV. a 42, seo. 13. 
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a proprietary action for land begun by a writ of right; both 
of them will diifer from an action of debt, and even between 
the several possessory assizes many distinctions must be drawn, 
in particular as to the number of ‘essoins,’ excuses for non- 
appearance, that the litigants may proffer. Thus before the 
end of Henry’s reign we must already begin to think of 
royal justice — and this is becoming by far the most important 
kind of justice — as consisting of many various commodities 
each of which is kept in a different receptacle. Between these 
the would-be litigant must make his choice; he must choose 
an appropriate writ and with it an appropriate form of action. 
These wares are exposed for sale ; perhaps some of them may 
already be had at fixed prices, for others a bargain must be 
struck. As yet the king is no mere vendor, he is a manu- 
facturer and can make goods to order. The day has not yet 
come when the invention of new writs will be hampered 
by the claims of a parliament. But still in Qlanvill’s day the 
offidna iustitiae has already a considerable store of ready-made 
wares and English law is already taking the form of a commen- 
tary upon writs. 

The accusing jury also has become part of the ordinary The 
mechanism of justice. The first definite tidings that we get of 
it are somewhat puzzling. To all seeming Henry insisted, first 
for Normandy in the year 11 69. and then for England in the 
year 1164i, that the ecclesiastical courts ought to make use of 
this iustitution. Laymen ought not to be put to answer in 
those courts upon a mere unsworn suggestion of ill fame. 
Either someone should stand forth and commit himself to a 
definite accusation, or else the ill fame should be sworn to by 
twelve lawful men of the neighbourhood summoned for that 
purpose by the sheriff : in other words, the ecclesiastical judge 
ought not to proceed ex officio upon private suggestions*, 

^ Continuatio Becoeuais, Howlett’a edition of Bobrrt of Torigny, p. S27: 

* Bex Anglorum Heuricus ad Baiale Domini [1169] fuit apod Baloaiam, et leges 
institnlt nt nuUns decantis al^uam peteonam acouaaxet sine teatlmonio tioU 
noram circummanentium, qui bonae vitae fame laadabiles taberentur. ' Const. 
Ciarend. a. 6 : 'Laioi non debent aooasari nim per certos et legalea aoeuBatoies 
et teatea in praoaentia epiBCopi...Bt si qui tales faerint qni oolpantnr, qnod non 
velit vel non audeat aliquis eos acousare, vicooomes requisitus ab episcopo faciet 
iamre daodedm legates hominea de vieineto, sen. de villa, coram episcopo, quod 
inde veritatem seoundam oonsoientiam saam mauifestabnnt.* With this should 
be compared Magna Carta, 1216, o. 98: 'Bahaa hallivaa ponat de oeteio aliquem 
ad legem simplici loquela ana, sine teaiibua fidelibas ad hoc induotis.’ 
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Henry seems to be forcing this rule upon reluctant prelates, [p-lsi] 
and at the same time to be asserting that it is an ancient 
rule. From this we may perhaps infer that the synodal jury, 
described to us by Regino of Prtim, had been known in 
Normandy — it may be, in England also — but that of late it 
had been thrust aside by a laxer procedure which was less fair 
to the laity. This part of the story must remain very obscured 
However in 1 1 G6 the accusing jury becomes prominent. In 
every county twelve men of eveiy hundred and four men of 
every township are to swear that they will make true answer to 
the question whether any man is reputed to have been guilty of 
murder, robbery, larceny, or harbouring criminals since the 
king’s coronation. Those who are thus accused must go to the 
ordeal. Even if they are successful there, even, that is to say, 
though the judgment of God is in their favour, they must 
abjure the realm. Ten years later at Northampton a sharper 
edge was given to this new weapon ; forgery and arson were 
added to the list of crimes for which inquisition was to he 
made ; the criminal who failed at the ordeal was to lose a hand 
beside that foot of which the earlier ordinance deprived him. 

The new ordinance wns to endure during the king’s good 
pleasure. Such inquests were to be taken before the itinerant 
justices of the king ; they were also to he taken by the sheriffs, 
and here we may see the origin of those inquisitions into crime 
which in later days the sheriff makes twice a year as he takes &.133] 
his ‘ turn’ through the hundreds®. Every time that the justices 
are sent on their rounds the king can at pleasure add to the 

^ In or about 1246 Bobert Qrosaeteste made striot inquest as to the con- 
tiueuce and morals of the laity. The hing iesued a prohibition to the effect 
that he waa not to take recognitions upon oath save in matrimonial or testa- 
mentary cauaea See Fiynne, Becords, U. 704-6. Matthew Faria, Chion. Maj. 
iv. 579, speaks as though the bishop’e proceedings were deemed both novel and 
harsh. The writs preserved by I'rynne tell the same tale. From this we may 
infer that, inconseguence of Beckot’s rejection of the Constitutions of Clarendon, 
the ohuToh lost a right oSered to her by Beniy, namely, a right to demand that 
the olvil power should provide her with synodal juries. Fox the future she had 
to rely upon her own powers, and the state seems even to have opposed suoh 
endeavours as were made by Qrossoteste to use tbe proeedure of communal 
Bccusatiou as a general means of detecting sins. As a matter of fact, this 
procedure seems to have been, chiehy used with reference either to purely 
ecdeslastloal matters, suoh ae the repair of churobes and attendance at church, 
or to those sins of the flesh whiob admittedly lay within the province of 
ecclesiastical jurisdiction. 

‘ Select Fleas in Manorial Courts (Selden Soo.}, pp. xxvii.-zxxviu. 
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list of questions that they are to put to the jurors ; in the next 
century that list, the articles of the eyre {oapiiula itinens), ■will 
he long and will be constantly growing longer. Closely con- 
nected ■with the discovery of crimes is the ascertainment of the 
king’s rights. Criminal justice is one source of revenue, but 
there are others, and the inquest may be usod for their 
detection. From the verdicts of local juries the king collects 
whatever information he may require about his demesne lands, 
his feudal rights, the receipts of his sheriffs, the misconduct of 
his officers. 

There can be no doubt that one result of those various Stractnrs 
measures was to increase at a rapidly accelerating rate the^^g 
amount of judicial business that was transacted in the king’s 
name. The functions of his court were changed and a corre- 
sponding change in its structure became necessary. It was 
no longer to be an extraordinary tribunal, a court for great 
men, for great causes, for matters that concerned the king; 
it was to become an ordinary tribunal for the whole realm. 

Many difficulties, however, meet us if we attempt to define the 
structural changes’. In the first place, we are tempted to 
use terms which are more precise than those that were current 
in the twelfth century. In particular we are wont to speak of 
the Curia Begis ■without remembering that the definite article 
is not in our documents. Any court held in the kiug's name 
by the king's delegates is Curia Regis. Thus the institution of 
what in course of time will be a new tribunal, a Court of King’s 
Bench or a Court of Common Pleas, may be found in some 
small rearrangement, some petty technical change, which at 
the moment passes unnoticed. In the second place, the form 
which his court shall take, the mode in which it shall do justice, 
these are matters for the king ; he is veiy free to decide them 
from day to day as he pleases, and this by a few spoken words. 

In the third place, we have direct evidence that Heniy tried 
experiment after experiment*. He was keenly interested in 
[p.138] the work of justice and learnt from year to year the lessons 
that experience taught him. Therefore it is but too possible 
that we may give undue weight to this or that passage in a 
However, from the year 1178 we hear that the king 

1 Stnbba, Introduotion to Qesta Eencioi, vol. ii., has discussed this matter 
at length. See also Bound, Beudal England, S09. 

“ Diceto, 1 . 481-5. 
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has ohosen five men, two clerks and three laymen, who are not 
to depart from the king’s court but are to hear all the com- 
plaints of the kingdom; questions that they can not decide 
are to be reserved for the king and his wise men*. We here 
see the definite selection of a small number of men who are to 
do justice habitually. The court that they are to hold is to be 
a permanent and a central court ; but a reserve of justice is to 
remain in the king and his councillors. It is probable that 
we have here a measure of great permanent importance, From 
the following years we begin to get records which seem to 
put before us a tribunal which in the main is like that here 
described. It sits term after term; usually at Westminster, 
often at the exchequer. It is constituted by the Mug’s most 
trusted advisers. There is Eanulf Glanvill who in 1180 became 
chief justiciar. There are the three famous clerks who have 
Served Henry well during the fierce strife with Becket, Richard 
of Ilohester, now bishop of Winchester, John of Oxford, now 
bishop of Norwich, Geoffrey Ridel, now bishop of Ely. There is 
the treasurer, Richard son of Nigel, who is to be bishop of 
London. A little later there is Hubert Walter, who is rising to 
greatness. Some laymen there will be ; but eaxls and powerful 
barons are conspicuously absent. We can not fix the number 
of the justices. Sometimes ten or twelve will be mentioned. 

But the court seems to have, as it were, a Mnge ; the chief 
justiciar, the treasurer, two or three bishops, will usually be 
sitting, while others come and go ; some of them may be away 
upon circuits ; others who are named may be not justices, but 
chamberlains or sewers ; and the king is still making experi- 
ments, trying now one mtm and now another*. 

Tiieceutrai However, we may say that before the end of the reign 
there is a permanent central tribunal of persons expert in the 
adrainistratiou of justice — of sworn judges*. It can be distin- 
guished from the courts held by the itinerant justices, for, [p.i84] 
though every such court is ourin Regis, this is oapitedis curia 


* Gesta Heniim, ii. 207. 

* See Eyton, Itinerary of Henry H. A good many • final oonoords ' from the 
last years of the reiga ate gradually being brought to light. See Bound, The 
Earliest Eines, £, H. B. zii. 293. 

* Mapes, De Nugis, p. 241; ‘Habemue et nos censores sub serenissimo 
iudioe, quorum iustitiain domini sni iustitia remordet, quia inrati ooram ipso 
quod aeqoltate serrata eensebunt ut praadioti tres Flutonis argutUudiees.’ 
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Begis^. It can be distinguished from the exchequer, for, though 
it often sits at the exchequer, and though its principal justices 
■will be also the principal barons of the exchequer®, it has a 
seal of its own and may well sit away from Westminster, 
while the fiscal business could hardly be transacted else- 
where*. It can be distinguished from those great councils of 
prelates and nobles that the king holds from time to time; 
questions too high for it are to be reserved for such councils*. 
Probably it is already getting the name of ‘ the bench ’ and 
its justices are ‘justices residing at the bench'.’ Though it is 
ewria Regia and capitalis curia Regis it is not necessarily held 
ooram ipso Rege. Apparently the writs that summon litigants 
before it, bid them appear ‘before the king or before his 
justices,’ that is to say, before the king if he happens to be in 
England and doing justice, and if not, then before his justices'. 

No doubt when the king is in this country he will sometimes 
preside in court, but whether the justices will then follow the 
king in his progiusses, we can not say for certain ; as a matter 
of feet during the last eight years of his reign the king’s visits 
to England were neither frequent nor long. Westminster seems 
to he becoming the home of this tribunal ; but as yet all its 
arrangements are easily altered. 

The visitation of the counties by itinerant justices has Itinerant 
become systematic. From the early years of the reign -we 
hear of pleas held on circuit by Richard Lucy the chief justiciar, 
by Henry of Essex the constable, and by Thomas Becket the 
chancellor. In 1166 the assize of Clarendon was enforced by 
a party of justices headed by Richard Lucy and Earl Geoffrey 
of Mandeville. In 1168 Richard of Ilohester, Guy the dean of 
Waltham, William Basset and Regiuald Warenne visited most 
of the counties. In 1175 the north and east were perambulated 
by Ranulf Glanvill and Hugh of Cressi, the south and west by 
William of Laijvallei and Thomas Basset, while the king himself 
seems to have been journeying with other justices in his suite*. 

[p.iss] In 1176 to execute the assize of Northampton eighteen justices 

1 Glanvill, Till. S, A Sne levied befurs the itinerant justices always purports 
to be 'dnoliB Concordia faota in curia domini Begis.’ Sneh at least is the case 
in later times ; but see Bound, E. H, B. xii. 297. 

’ Bialogns, lib. i., o. 4-6. * Ibid. lib. i., c. 16. 

* Qesta Eeniioi, ii. 207-8. ' Xodox, Bzobsqnei, i. 798-801. 

' This is the usual form throughout Olanvill’s book. 

f Bound, Beudal England, £13. 
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were employed and the country was divided into six circuits ; 
in 1179 twenty-one justices were employed and the country 
was divided into four circuits ; indeed from 1176 onwards hardly 
a year went by without there being a visitation of some part of 
England. These itinerant justices seem to have been chiefly 
employed in hearing the pleas of the crown (for which purpose 
they were equipped with the power of obtaining accusations 
from the local juries) and in entertaining some or all of the 
new possessory actions. The court that they held was, as already 
said, curia Regis \ but it was not capitalis curia R^is, and 
probably their powers were limited by the words of a temporary 
commission. They were not necessarily members of the central 
court, and they might be summoned before it to bear record of 
their doings'; still it was usual that each party of justices 
should include some few members of the permanent tribunal. 
Also the counties were frequently visited for fiscal purposes, 
justices or barons of the exchequer being sent there to assess 
aids and tallages, while the chief justice of the forest often 
traversed the land and afflicted the people. 

No judicial rolls of the reign have come down to us, but 
during the last years of it such records were being compiled®. 
For our knowledge of what went on in the courts we have still 
to look to annalists and biographers, and they are apt to give 
us not the usual but the extraordinary. We dare not, for 
example, draw many general inferences about the constitution 
and procedure of the king’s court from that famous scene in the 
castle of Northampton, in which Henry and Becket were the 
principal actors. We see, however, that, even though the king 
was angry and was striving to crush one who had become his 
enemy, he did not venture to pass judgment. To find the judg- 
ment at the king’s request was the function of the assembled 
prelates and nobles, or, if the prelates would not aid in the 
work, then the lay barons would do it. Even the duty of 
pronouncing tlie judgment was delegated ; it was committed to 
the justiciar, the Earl of Leicester*. 

Another life-like, if not impartial, story tells of a great 


' Glanvill, viii. 6. 

* Select Sleoe of the Crown (SeUsn Boo.), pp. avi-rsviU. The loUa of the 
itinerant jttstioes spohen of in the Dialogoe, lih. ii. o. 1, may have been mere 
lists of amercements. 

* William ntzSiephen (Haierials for Life of Beckei, iu.], p, 67. 



CH. VI.] 


The Age of GlanvilL 


157 


lp.i86] suit between the abbot of Battle and the bishop of Chichester, 
another of a similar suit between the abbot of St Albans 
and the bishop of Lincoln. In both cases abbatial privileges 
were urged against episcopal rights; in both the bishop 
practically lost his cause; but in both papal claims were 
involved, and the king, who had no mind to break with the 
pope, succeeded in bringing about what was in form a 
compromise; in neither case therefore was a judgment pro- 
nounced. In the one*, which occurred in 1167, the king sat 
in the chapter house of the monks at Colchester. Around him 
were the two archbishops, three bishops, his chancellor (Becket), 
the two chief justiciars (the Earl of Leicester and Richard 
Lucy) and several other barons, while the hall was filled by no 
small multitude of the people". At times, it would seem, the 
king retired with a few chosen councillors, the chancellor, the 
two justiciars, the constables of England and Normandy, a 
chamberlain and a clerk, and gave a private audience to one of 
the parties. Some of the principal members of the court had 
openly and warmly taken sides before the discussion began. 
The justiciar Lucy was the abbot’s brother, and played the part 
of an advocate rather than of a judge ; the chancellor also had 
espoused the abbot’s cause, and they and other members of the 
court took counsel -with the abbot while the case was pro- 
ceeding. The dispute between the abbot of St Albans and the 
bishop of Lincoln* was heard by the king in the chapel of St 
Catherine at Westminster in the year 1163. He was surrounded 
by the prelates and nobles; no less than thirteen bishops were 
present. But again we see the king retiring to consult with a 
much smaller body, which consisted of the Earl of Leicester, 
Richard de Hommet the constable of Normandy, and that 
expert clerk, Richard of Rchester. Along with these he care- 
fully perused the St Albans charters, and showed, so the monks 
said, a wisdom comparable to that of Solomon*, for be declared 
that the unsealed land-books of the Anglo-Saxon kings were 
as good as sealed since they were confirmed by a sealed charter 
of Henry I. In vain another of the king’s confidential clerks, 

) f algravG, Gommonvealth, voL u. p. xx.viii. 

* Ibid. p. xlvli. : ‘popviUqiie insupei multUadine non modiea.’ 

^ Ctesta’Abbatom, i. 160. 

* Ibid. 151 : ‘ Qnod in tam iuvene lege non minori aapientiae depnta-tum eet 
qnod dixit, guam indioinm Salomonis inter meretiices alteicantes,’ 
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GeofErey Eidel, disturbed this private session, and suggested [p-WT] 
defects in the abbot’s title ; the king turned him out of the 
room. The public session was resumed ; the king delivered an 
opinion unfavourable to the bishop — ' privileges prevail against 
prescription^' — but advised a compromise ; the bishop confessed 
the immunity of the abbey and got some land in return for the 
confession. On another occasion the king sitting at Clarendon 
heard a suit between the abbot of Battle and Gilbert de Balliol®. 

The justiciar, Biohard Lucy, was present, but Henry took a 
prominent part in the discussion, maintaining the validity of 
the royal charters produced by the abbot and swearing by 
God's eyes that such charters cost him dear. Still the judg- 
ment was given by the unanimous consent of the whole court. 

Short of proclaiming his own will to he the judgment of his 
court, there was little that he could not or would not do by 
way of controlling all the justice that was done in his name. 
During the early years of his reign, though he was abroad and 
though he had left a justiciax in England, he maintained this 
control. The abbot of St Albans sent all the way to Toulouse 
for a writ directing the justiciar to rehear a case, in which, in 
consequence of the abbot’s default, certain lands had been 
adjudged to his adversary. He had to pay the heavy sum of 
a hundred pounds for that writ, and certainly it was of no 
ordinary kind, for he had scorned to appear in a court held 
by a mere justiciar*. But even for ordinary writs men bad to 
go abroad. 

TisAneetr The curious story told by Biohard of Ancsty has often 
been retold*. He was claiming as heir to his uncle certain 
lands of which Mabel of Francheville, whom he asserted to be 
illegitimate, was in possession*. He had to begin by sending 
to Normandy for the king’s writj soon after he had to send for 
another writ directed to the archbishop, since the question of 
bastardy would be transmitted to the ecclesiastical court. The 
litigation in the spiritual forum was tedious ; he was adjourned 
from place to place, from month to month. The king summoned 

I Besta Atbatom, i, 151: ‘pEiTilegia, at acedimug, praeiadlcunt piaa. 
sctiptioni.’ 

* Palgrave, Oomwonwealth, vol. il.p. Mi. ; Bigdaw, Plaoita, 175. 

* Ocgta Abbatum, i. 159-166. 

* PalgiaTB, Oommonwealth, vol. u. pp. T.-xzvli. ; Bigdow, Plaoita, 311 ; Hall, 

Court Iiife under the Plontagenete; Maitland, li. Q. B. xiii. 111. 

' See Letters ol John ot SaUsbory (ed. Gliles), i. 191. 
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the army for the expedition to Toulouse ; Richard had to go as 
[p. 138] far as Gascony for yet another royal writ bidding the archbishop 
proceed despite the war. The litigation went on for another 
year, during which he appeared in the archbishop's court on 
some ten different occasions. Once more he had to visit France, 
for he required the king’s hcenoe for an appeal to the pope. 
He sent his clerks to Rome and the pope appointed judges 
delegate. Then his adversary appealed, and again he hod to 
send representatives to Rome. At length the pope decided 
in his favour. Thereupon the case came back to the royal 
court and week after week he had to follow it. The king 
appointed two justices to hear his cause, and at length by the 
king’s grace and the judgment of the king’s court he obtained 
the wished for lands’-. Many comments might be made upon 
this story. It will not escape us that in these early years of 
Henry’s reign royal justice is still very royal indeed. Though 
the king has left his justiciar in England, there is no one here 
who can issue what we might have supposed to be ordinary 
wilts. A great change in this most important particulax must 
soon have taken place. The judicial rolls of Richard I.’s reign 
are largely occupied by accounts of law-suits about very small 
pieces of ground between men of humble station, men who 
could not have laboured as Anesty laboured or spent money as 
he spent it. But throughout his reign Henry took an active 
share in the work of justice. Even when he bad appointed 
judges to heat a cause, they would advise the successful litigant 
to wait until a judgment could be given by the king’s own 
mouth’. He was at heart a lawyer, quite competent to criticize 
minutely the wording of a charter, to frame a new clause and 
give his vice-chancellor a lesson in conveyancing’ ; quite willing 
on the other hand to confess that there were problems that he 
could not solve^. No doubt he sold his aid; he would take 
gifts with both hands ; he expected to be paid for his trouble. 
He sold justice, but it was a better article than was to be 
had elsewhere. 

’ Palgrave, p. Ixzxiii.: *ei tandem gratia domini Begia et per iudioinm 
ooiiae suae adiudiaata est mihi terra avunooU mei.’ 

’ Bigelo-w, Plaoita, 170. 

* Palgrave, p. Ixziii. ; Bigdow, Flaoita, 222. Mapes, De Nngie, p. 227 : ‘In 
legibus oonatltuendis et onini regixxiilie oomgendo disoretns, iimsitati ooculti^ae 
indioii aubtilig inventor.’ 

’ Bigelow, Planta, 239. 
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Walter Map bag told us bow in tbe exchequer a poor man 
obtained an expeditious judgment against a rich antagonist, 

Of this as of a marvellous thing be spoke to Eanulf Glanvill. [p*iS9) 
Yes, said tbe justiciar, we are quicker about our business than 
your bishops are. Very true, replied Map, but you would be as 
dilatory as they are if the long were as far away firam you as 
the pope is from the bishops. Glanvill smiled^ And then 
Map tells how all who had a good cause wished that it might 
come before tbe king himself, and be recalls a great day in the 
history of English law, the day when our king’s court enter- 
tained a plea between the king of Castile and the king of 
Navarre’. Certainly this was no mean event; the kings of 
the south had acknowledged that there was excellent justice 
to be had in England, and if this was so, to Henry 11. the 
praise is due”. In the middle of the next century Henry ILL 
had quarrelled with Bracton’a master and patron, Bishop William 
Raleigh, and a proposal was made that the dispute should be 
referred to the legal faculty at Paris. Raleigh rejected this 
plan, saying that there were good enough lawyers in England, 
and that time was when the greatest princes of the earth 
submitted their causes to English lawyers*. This boast was 
not baseless: Henry IL had made it true. 

After many experiments he committed tbe ordinary work of 
justice to a court of experts, to a learned court. It was well 
leavened by laymen ; a layman presided over it ; there was no 
fear of its meekly accepting the romano-canonical system; but 
among its most active members were great clerks, and the high 
rank that they had won, for they had become bishops, would 
have made them influential members, even had they been less 
able than they wei'e. But they were able. We speak of such 
men as Richard of Ilchester, John of Oxford and Geoffrey 
Ridel, who had lived in the large world, who had been in 
France, Germany, Italy, who had seen men and cities, pope 
and emperor, and had written the dispatches of a prince whose 


^ Hap«G, Be Kugis, p. 241. ’ Ibid, p. 242. 

’ A fnU acconnt at the case is given in Gests Henrisi, i. 138-1£4. We 
may say, if we will, that there was here an ' international arhitration ’ ; etill it 
was conducted with all the regnlarity of a law-snit, and the award was expressly 
based upon a rule of pleading, Baoh of the hinge charged the oilier with 
having wrongfnlly dieposseesed him of certain lands. Neither directly denied 
the oharga The judgment is that each must restore what he has taken. 

Ptynne, Becords, ii. S83, from Bot, Pat, 26 Hen. HI 
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policy was at work in every comer of Western Christendom. 

Very different were they from the English judges of the 
fourteenth century. Law and literature grew up together in 
the court of Henry H. Eoger Hoveden the chronicler' and 
Walter Map the satirist® were among his itinerant justices. 

Law hecomes the subject of literature in the Dralogue on the 
Exchequer and the treatise ascribed to Glanvill. 

[p.i40] The Dialogus de Scaccario is an anonymous book, 

there can be little doubt that we are right in ascribing it to 
Richard Fitz Neal : that is to say, to Richard the son of that 
Nigel, bishop of Ely, who was the nephew of Roger, bishop of 
Salisbury, the great minister of Henry I.* For three genera- 
tions, first Roger, then Nigel, then Richard, held high ofiBoes 
in the king’s court and exchequer, Richard himself became 
treasurer in or about the year 1168; in 1189 he became bishop 
of London, but he retained the treaaurership until his death in 
1198t He was a well-educated man, knew something of the 
classical Latin literature, had heard of Aristotle and Plato, 
could make a hexameter upon occasion, and was fond of the 
techhical terms of logic" ; he acted as a royal justice ; he wrote 
a history of his own time, the lost Tricolumnis"; but above all 
he was a financier and knew ail that experience and tradition 
could teach about the history and practice of the exchequer. 

He seems to have set to work on his Dialogue in the year 11T7, 
and to have finished it in 1179 or thereabouts, when already 
for twenty years he had been the king’s treasurer^ 

The book stands out as an unique book in the history 
medieval England, perhaps in the history of medieval Europe, choanar, 
A high officer of state, the trusted counsellor of a powerful 
king, undertakes to explain to all whom it may concern the 
machinery of government. He will not deal in generalities, he 
will condescend to minute details. Perhaps the hook was not 
meant for the general public so much as for the numerous 
clerks who were learning their business in the exchequer", but 

^ Hoveden, ed. Stabbe, i. p. cd. 

* Eyton, Itineraiy, 266. 

* The booh has been fnlly dleoossed by HiebennaDii, Elnleituni; in den 
Dialogus de Soooosrio. It is printed by Madox in bis History of the Exdiegner 
and by Stubbs in his Seleot Ohorters. 

* Liebermann, pp. 88, 42, 54. * Ibid. p. 81. 

* Ib\d. p. 66. ' Ibid. p. 10. 

■ Ibid. p. 96. 

P. M. I. 11 
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still that such a book should be written, is one of the wonderful 
things of Henry’s wonderful reign- We may safely say that it 
was not published without the king’s licence, and yet it exposes 
to the light of day many things which kingp and ministers are 
wont to treat as solemn mysteries of state. We should know fax 
more of the history of government than ever will be known, 
could we have a Dialogue on the Exchequer from every 
century ; but we have one only, and it comes from the reign of 
Henry II. Henry was so strong that he had nothing to Dp. Ml] 
conceal; he could stand criticism; his will and pleasure if 
properly explained to his subjects would appear as reasonable, 
and at any rate would not be resistedl And so his treasurer 
expounded the course of proceedings in the exchequer, the 
constitution of this financial board, its writs and its rolls, the 
various sources of royal income, the danegeld and the murder 
fine, the collection of the debts due to the king, the treatment 
of his debtors, and, coming to details, he described the chess- 
boai'd and the counters, the tallies, the scales and the melting- 
pot But for him, we should have known little of the ad- 
ministrative and fiscal law of his time or of later times — for the 
rolls of the exchequer sadly need a commentary — ^but, as it is, 
we may know much. 

What the treassurer’s Dialogue did for administrative and 
fiscal law was done by another book for private and criminal 
law. That book has long been attributed to one who held 
a yet higher oflSce than the treasurer’s, to Eanulf Glanvill, 
the chief justiciar. 

Eanulf Glanvill* came of a family which ever since the 
Conquest had held lands in Sufiblk ; it was not among the 
wealthiest or most powerful of the Norman houses, but was 
neither poor nor insignificant. Probably for some time before 
1163, when he was made sheriff of Yorkshire, he had been in 
the king’s service; he had lately been one of those 'friends, 
helpers and pleaders ’ who had aided Eichard of Anesty in his 
famous law-suit'. The shrievalty of Yorkshire was an office 


I DM, il 0 . 16; 'Huioa autemiei causain, licet diatorta modienm et rogiae 
nimia iitilitati aerviana videtui, aYidentsm et aatia iuatam seoundum patriaa 
leges comprobatia.' Ibid. ji. o. 10: ‘Propter aolam regia aaaiaam sio ease 
oagnosoaa ; neo enim eat qtii reglao conatitutioni, ^uae pro bone paoia fit, obviare 
presumat.’ 

* Diet. Eat. Biography, 

• Palgrave, Commonwealth, iL p. xxiii. 
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that Henry would not have bestowed upon an untried man; 
Glanvill held it for seven years. In 1174, being then sheriff of 
Lancashire and custodian of the honour of Richmond, he did a 
signal service to the Icing and the kingdom. At a critical 
moment he surprised the invading Soots near Alnwick, defeated 
them and captured their king. From that time forward he 
was a prominent man, high in the king’s favour, a man to be 
employed as general, ambassador, judge and sheriff. In 1180 
[p.i42] he became chief justiciar of England, prime minister, we may 
say, and viceroy. Henry seems to have trusted him thoroughly 
and to have found in him the ablest and most faithful of 
servants. Henry’s friends had of necessity been Richard’s 
enemies, and when Henry died, Richard, it would seem, hardly 
knew what to do with Glanvill He decided that the old 
statesman should go with him on the crusade. To Acre 
Glanvill want and there in the early autumn of 1190 he died of 
sickness. 

Whether he wrote the book that has long borne his name is 
a doubtful question. Some words of the chronicler Roger 6ui. 
Hoveden, his contemporary, may mean that he did write it; 
but they are obscure words! On the other hand, the title 
which it generally bears in the manuscripts seems to imply 
that he did not write it It is called ‘ A Treatise on the Laws 

^ Hoveden (ii. 216) under tte veer 1180 save that Henry appointed as 
jnstioiar BenuU Glanvill ‘ enius aapientia oonditaa snnt legea anbaoiiptae q.uaB 
AngUeenae vacamus.’ On this there follow (1) one set of the Leges Willelmi 
{Sic intimatar), (2) the Leges Hdvardi, (3) a genealogy of the Konnan dnkea, 

(4) an Ezpmitio Vacaiulcrum or glossary of A.-S. legal words, (6) the treatise in 
question, (6) eertain assizes of Henry H. We may regard it as osrtain that 
Glanvill did net compass 1 or 2 ; also that- the man who composed 6 did not 
compose 3. The question remains whether Hoveden's ' oondidit leges ’ covers 
all this legal stufE or is apeoially attributable to 6, the treatise ou the leges 
Anglieanae. In the format oose it most bear a very vague meaning; it con 
mean little more than that Glauvill admiaisteted BngUsh law In ocooedance 
with those doenments which. Hoveden is going to transoribe; the phrase is 
hardly better than au excuse for the introduction of a mass of legal matter. Li 
the latter ease we stiU have to ash what Hoveden meant by ‘ oondidit legea.’ 
This would he a strange phrase whereby to deseribs the compilation of a treatise. 

In the contemporary Dialogue (ii. 14} it is used of a legislator. The treatise 
undoubtedly sets forth the law as administered by the royal court under 
Ghmvill’s preeidenoy. Hoveden, so it seems to us, means no more than this. 

It le fairly oertain that Hoveden found 1, 2 and S already hitched together so as 
to form a whole, which Di Liebermann ooIIb Tripartite, and not improbable that 
the treatise known to ns as Glanvill had already been tasked on to this 
Tripartita. See Liebermann in Zaitsohnit fUr ramanisohe Dhilologie, xix. 81. 

n— 2 
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and Customs of England composed in the time of King Henry 
the Second while the honourable (jllustris vir) Eanulf Glanvill 
held the helm of justice ’ ; but we can not be certain that this 
title is as old as the book. Such a title would sufficiently 
explain the fact that in the thirteenth century the book was 
already known as the 'Summa quae vocatur Glaunvile’.’ 

From internal evidence we infer that it was written before 
Henry’s death, that is before the 6th of July, 1189, and yet that 
it was not completed before the month of November, 1187“. 
Certainly we can not say that Glanvill was incapable of writing [p.i4S] 
it, for, though a book written by a layman would at this time 
have been an extremely rare thing, we Imow that Glanvill was 
not illiterate and could pass remarks on the illiteracy of the 
English gently*. It is a more serious objection that during 
the stormy last years of Henry’s reign the faithful and hard- 
worked justiciar can have had but little leisure for writing 
books* To this we must add that the author of the treatise 
writes, not as a statesman, but as a lawyer. He speaks not as 
one in authority, but as one who is keenly interested in the 
problems of private law and civil procedure, and he is not 
ashamed to confess that he raises more questions than he can 
answer. He feels the impulse of scientific curiosity. No doubt 
Banulf Glanvill was, like his master, a many-sided man, but his 
life was very busy, and we can not but think that such a book 
as this came from the pen of some clerk who had time for 
reading and for juristic speculations We should not be sur- 
prised if it were the work of Qlanvill’s kinsman and secretary, 
Hubert Walter, who in his turn was to become a chief jus- 
ticiar*. The question is interesting rather than important, 

^ Maitland, Glanvill Bevised, Eoirard Law Beview, vi. 1. 

* The hing ot the prologae is obviouBlj Henrj. In lib. viu. c. 8, reference is 
made to a record ol 31 October, 1187. 

e Hapes, Ve Nogie, p. 8. 

* According to Eyton, Itineiaiy, 294-7, Glanvill wee in France from 
March nntil Jane 1189 ; he then came to England to levy troops and was in 
France again in July. 

* This snggestion is dne to a passage in Bracton (f. 188 b]. Half a century 
after Hnbect Walter’s death, Bracton, wishing to show how fatal it is for a 
pleader to make mistakes in names, chooses as examples his own name n-nd 
that of Hubert Walter. Now the name ‘Hubertns Walteri’ was not merely an 
nneommon name, it was a name of an exceedingly nnoommon kind. 'Hnbertas 
filins Walteri’ would of course be a name of the commonest Mnd, hut the 
omissien of the 'filins’ is, among men of gentle birth, an almost distinctive 
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for, though we would gladly know tho name of the man who 
wrote our first classical text-book, it is plain that he was one 
who was very fiimiliar with the justice done in the king’s 
court during the last years of Semy II We may go further, 
we may safely say that it was not written without Glanvill’s 
permiasion or without Henry’s. 

[p.144] xhe writer knew something of Roman and of canon law. Eomaumd 
Perhaps he had read the Institutes; probably his idea of what mthe 
a law-book should be had been derived from some one of the 
many small manuals of romano-canonical procedure that were 
becoming current*. He does not however adopt the arrange- 
ment of the Institutes as the plan of his treatise, and ho can 
not have followed any foreign model very far. Tho first 
sentences of his book are a good example of his method: — 

' Of pleas some are civil, some are criminal. Again, of criminal 
pleas some pertain to the crown of our lord the king, others to 
the sheriffs of the counties. To the king’s crown belong these : 
the crime which in the [Roman] laws is called crimen laesae 
mmestaitis , — as by slaying the king or by a betrayal of his person 
. or realm or army,— the concealment of treasure trove, breach 
of his peace, homicide, arson, robbery, rape, forgery, and the 
like.’ We have but to contrast these sentences with the pa- 
rallel passages, if such we may call them, in the Ltges Emriai 
to see the work of the new jurisprudence*. The dilemma 
‘criminal or civil’ is offered to every plea. This is new and 
has been foreign to English law. In the disorderly list of the 
pleas of the crown a great simplification has been effected: 
homicide, for example, is now always a plea of the crown, and 
we can finish the list with a ‘ si quae sunt similia ’ which leaves 
scope for rationalism. And yet the materials that axe used are 
ancient; the terms which describe the crimen laesae maiestaUs 

malic of a particular lanuly, that to which the great oichhlshop belonged. 

Biaoton therefore seeme to be choosing the rare name of a man who haa been 
dead theae fifty years. May he not be couphng with his own name that of his 
only ptodeceeeor in Englieh legalliterature, whose book be has been constantly 
using? Eowover this is no more than a suggeetion. For arguments againat 
Glanvill’e claim to the treatise, see Hunter, Fines, i. p. xv ; on the other side, 

Foss, Judges of England, i 181 ; Idebermann, Hinloitnng, p. 73. 

1 Much first-hand Imowledgc of the Boman texts la not to be inferred from 
an imitation of the openmg sentences of the Institutes, from the occurrence of 
such phraeesas ‘quodprincipiplaonit,* 'melior est conditio possidentis, ' or fiom 
oooasionol allasions to the 'leges et oanones.* 

* Leg. Hen. c. 10. 
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are rooted in tho old law. And so throughout: we have no 
reason to suspect that the writet is giving us his theories 
instead of the practice of the king’s court. What he has 
borrowed from the new jurisprudence consists first of a few 
general distinctions, such as that between criminal and civil 
pleas, that between possessory and proprietary actions — dis- 
tinctions which are already becoming well-marked outlines 
in the procedure of the royal court, — and secondly a logical 
method which we may call dilemmatic. We have to consider — 
for naturally procedure is placed in the forefront — ^how an 
action is carried on. The defendant is summoned. Either he [p 146 ] 
appears or he does not appear. If he does not appear, either 
he sends an excuse or he sends none. If he sends an excuse, 
it must be of this kind or of that: — and so forth. And at 
every turn the writer has to consider the wording of those 
royal writs that are becoming the skeleton of English law. 
Substantive law comes in incidentally, and we are allowed to 
see that some very elementary problems are still unsolved, 
for example, that simple problem in the law of primogenitary 
inheritance which on King Richard’s death will be raised be- 
tween John and Arthur'. Again, 'there is a great deal of 
customary law administered in the local courts of which he 
professes his ignorance*. Old miles about wer and wtte and 
bdt may still be lurking in out-of-the-way places ; but he says 
nothing of them. He says nothing of the laga Badwardi and 
betrays no acquaintance with those books which have professed 
to set forth that ancient system. He is concerned only with 
the ‘chief’ or ‘principal ’court of our lord the king, and just 
because that court is making a common law by way of com- 
mentary on royal assizes and royal writs and is not much 
hampered by custom or even by precedent, — for as yet we 
have no citation of precedents, no ‘ case law ’ — he is able to 
write his lucid book. It became popular. Many manuscripts of 
it are yet extant. Seventy years after it was written lawyers 
were still using it and endeavouring to bring it up to date*. 
Someone was at pains to translate it from Latin into French*. 

^ Glanvill, vii. 3. * GlanviU, Prologue ; xii. 6 ; liv. 8. 

* Hnitland, Glanvill Bevieed, Harvard Law Beview, vi. 1. A second us. of 
this revised GlanviU is preserved at Cains CoUege. 

* Blit. Mns. MS. Lansd. 467: the translator wiU give the text *en an 
oommnn romannz sans lyme ’ j Oamb. TJniv. LI. i. 16, f. 100, The version in 
Cajnh, TJniv. Ee. i. 1 is partly in Latin, portly in Brenoh. 
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A version of it known as Regiam, Maiestatem became current 
in Scotland’. 

We may fairly say that under Henry 11. England takes for 
Ip.116] a short while the lead among the states of Europe in the conttoentnl 
production of law and of a national legal literature. No other 
prince in Europe could have enforced those stringent assizes, 
and he could not have enforced them in all of his continental 
dominions. The most in the way of legislation that a king of 
the French could do, the most that an emperor could do in 
Germany, was to make for the maintenance of the peace rather 
a treaty with his vassals than a law for his subjects". No one 
had been legislating since the last Carolingians issued the last 
capitularies ; law had been taking the form of multitudinous 
local customs. The claims of the renovated, the scientific, 

Roman aw were unbounded ; bat north of the Alps it was 
only beginning to influence the practice of the temporal tri- 
bunals. We can not call Glanvill’s treatise the earliest text- 
book of feudal jurisprudence, for parts at least of the Libri 
Feudonm, the work of Lombard lawyers, belong to the first 
half of the twelfth century, and some parts of the Assizes of 
Jerusalem, though not in the form in which they have come 
down to us, may he older than the English book ; but in the 
production of such a hook England stands well in advance of 
France and Germany*. Moreovm: it is noticeable that in France 

^ The Begiam MaUiiatem is eoUated with Olanvill in vol. i. of the Acts of 
the Patliamant of Scotland. Neileon, Trial hy Combat, p. 104 : ' Sither the 
Begiam was oompiled in the £iet half of the thirteenth oentuiy, say between 
ISOO and 1230... or it was compiled from materials of the law of that period.* 

GlanviU’e Treatise was printed by Totiel without date about 1£64; later 
editions were published in 1604, 1678, 1780 ; an EngUsh version by Seames in 
1812. It will also he fonnd in Houatd’e Coutumea anglo-normandss and in 
Phillips’s Englisoha Bechtegesahichte. A new edition is wanted. 

^ What is accounted the moat ancient ordinance of a Fienoh king oomea 
from Louis Vn. in 1166; it establishes a ‘peace’ for ten years: Viollet, 

Histoiie du droit civil francais, p. 168; Ismein, Eistoire du droit franpriB, ed. 

2, 488, Erom Germany also we have as yet merely Landfriedemgeiette which 
strive to set limits to private war: SebrSder, D. B. G. p. 628. 

* The Liiri Beudmim in their present state ace a composite work, eoms 
parts of whieh may even go hack to the last years of the eleventh century: 
an editian by E. Lehmann is appearing in parte. See Lehmann, Bob lango. 
bardisdhe Lehnrebht, 1806 ; Schroder, pp> eit. 668. The Assises for the Ooux dea 
Bourgeois were oompiled, it is said, between 1178 and 1180, a few years befora 
GlanviU’s treatise: Viollet, p. 170; Brunner in HoltzendorfPs Enoyklopadie, 
p. 810. The Assises for the Haute Oonr ate of later date. 
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the provinces which are the first to come by written statements 
of their law are those which have been under Henry’s sway. 
Foremost stands Normandy, which in or about the year 1200 
has already a brief written custumal, Noimandy where ex- 
chequer rolls are compiled and preserved, and where the judg- 
ments of the duke’s court are collected by lawyers ; and it is 
not impossible that the second place must be conceded to 
Touraine or Anjou'. 

ofiegif'* It is a well-known doctrine not yet obsolete among us that 

memoiy. our legal memory is limited by the date of Richard I.’s corona- 
tion. The origin of this doctrine is to be found in certain 
statutes of Edward I.'s reign*. Probably this date was then 
chosen because it was just possible that a living man should 
have been told by his father of what that father had seen in 
the year 1189, and in a proprietary action for land the de- 
mandant’s champion was allowed to speak of what his father 
had seen And yet had Edward and his parliament been 
concerned to mark a boundary beyond which the history of 
English law could not be profitably traced for practical pur- 
poses, they could hardly have hit upon a better date than the 
3rd of September, 1189. The restless Henry had gone to his 
rest; his reforms were beginning to take effect; our first 
classical text-book had just been written ; the strong central 
court was doing justice term after term on a large scale; it was 
beginning to have a written memory which would endure for 

1 The most notable Fienoh law boohe are (1) tbs first put (Brunner’s Tits 
andsnns contnme} of (Tardil’s) TrSs anoien oontnmier de Normandie, oom- 
piled cire. 1200; (2) the second part ol the same work, oira 1220; (8) the 
Grand oontumier de Normandie, ciro. 1254-8 (see lardif’s edition); (4) a 
oaatnmal of Anjou, 124S; (6) a onstnmal of the OrUanais, from the first half of 
the thirteenth centiu;; (6) the so-called l^tahlissements de Saint Loais (oiro. 
1278), a text-book whioh takes np into itself the works here designated as 4 and 
5; (7) the Oonaeil de Pierre de Pontoinee, oiro. 1264-8, from the Termandois, 
higUy romonized; (8) theLlvre de Jostioe et Piet from the OrUanais, dro. 1259; 
(9) Beanmanoir'a Custom of Clermont in the BeaUToisis, finished in 1288. See 
Esmain, op. cit. 728-84; Violiet, op. eit. 177-88. In Germany the first 
law-book is the Saohsenepiegel, 1215-85; Sohioder, op. (At, 686 ff. This was 
soon followed by the Beutsohenspiegel and the so-called Sohwabenepiegel. It is 
by no means impossible that the derelopment of Prench law in general was 
qniokensd hy the legislatne or administrative activity of Henry, Duke of 
Normandy and Count of Anjou; the praoiice of enrolling pleas seems to spread 
outwards from Normandy and with it the assize of novel disseisin. Dnchaire, 
Hannei des instltutiona, p. 668: ‘I’usage des rouleaux d’arrbts, d'origine anglo- 
normaudo.’ To the same effect, Eemein, op, eit, 743. 

‘ Stat. West, I, (1276) o. 89 ; Statutes of Quo Warauto (1289-90). 
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all ages in the form of a magnificent aeries of judicial records. 

Our extant plea rolls go back to the year 1194, the great 
series of the ‘feet of fines’ (documents which teU us of the 
compromises, the final concords, made in the king’s court) 
begins in 1195. The chancery then takes up the tale ; all 
that goes on therein is punctually recorded upon the charter, 
patent, close and fine rolls. The historian of law and constitn- 
[p.uq tion has no longer to complain of a dearth of authentic 
materials ; soon he is overwhelmed by theml 

Eichard’s reign, despite the exciting political struggles 
which filled its first years, was on the whole a time of steady if S^S’s. 
oppressive government, and the same may be said of so much 
of John’s reign as had elapsed before he quarrelled with the 
church. The system created by Henry 11. was so strong that 
it would do its work though the king was an absentee. Term 
after term, at least from 1194 onwards, a strong central court 
sat at Westminster. Until the middle of 1198 its president 
was the archbishop Hubert Walter, and shortly after he had 
resigned the justiciarship he became chancellor. During the 
autumn terra of 1196, to take one example, we may see him 
presiding in court on October 13, 16, 17, 18, 19, 21, 22, 24, 28, 

29, 80, November 4, 6, 12, IS, 14, 18, 20, 21, 22, 23, 27, 28, 29 
and December 1, 2, 3, 4 and 6, until we wonder when he found 
time for the duties of his arohiepiscopate*. As justiciar he was 
succeeded by a lay baron, Geoffrey Fits Peter, who held the 
office until his death in 1213 ; he is one of the first of English 
laymen who is famed for his knowledge of law'. Another 
layman who comes to the front as a great judge is Simon 
PateshulP ; he may well have been the fether of the yet more 
celebrated Martin Pateshull whom Bracton revered' Already 
1 The earUest of the kcowo plea ioIIb has lately been pnblieheil by the Pipe 
EoU Soeietyj others of Bichard’s and John’s reigns have been published by the 
Beootd Commissioners and the Selden Society. The earliest charter rolls, 
patent rolls, close rolls have been published by the Beoord Commissioners. 

> l^eet ol Sines, 7 & 8 Bio. I (Bpe Boll Boo.) p. B fl, 

3 Mai. Par. ii. 658: ‘Brat antetn drmissima legni eolumna, utpote vir 
generoeas, legnm perltue, thesauris, redditibns, et omnibus bonis insiauiatos, 
omnibns Angliae magnaiibus sangnine vel amioitia oonfoederatus.’ 

* Mai Par. iii, p. '296 : ‘quiqnandoqnehabenae Banemoderabaturtoiiaategnl 
iuatitiarii.’ Ibid. 543: ‘euins eaplentia aliguando tota Anglia tegsbainr.’ 

3 See Baker’s Eistoiy of Noitbamptonsbire, i, 267; also Diet. Nai Biog. 

Ha certainly was the father of Hugh PateshnU, who was for a while treasnrer to 
Beniy HI. and became bishop of Llohdsld. Simon bad a dark called Martin ; 

Select Pleas of the Crown (Said. See.), ph 18. 
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in 1202 the king’s justices are officially styled 'justices learned 
in the lawV But the court was still full of bishops, arch- 
deacons and other clerks ; for example, three successive bishops 
of London, Eichai'd Fits Neal, William of S. Mfere !6glise, and 
Eustace of Fauconberg, were men who had done much justice 
for the king. During the reign of Richard, who paid but two 
brief visits to this country, it is of course an unusual thing to 
find the king presiding in person, though undoubtedly he did so 
while he was here ; the court therefore shows no tendency to 
bocotne two courts. But John liked to do justice, or what he 
called justice, and during his reign he was often travelling [p. 149 ] 
about the country with one party of judges in his train, while 
another party of judges headed by the chief justiciar was seated 
on the Bench at Westminster''. The permanent central tri- 
bunal is beginning to split itself into two tribunals, one of 
which follows the king, while the other remains at the Bench, 
and a series of small changes is completing the severance 
between the court and the exchequer. But at present all these 
arrangements are of a tempomry character, 
ffineiimt The counties also were visited from time to time by itine- 
jnsticea. justicea Apparently they were sometimes armed with 

ampler and sometimes with less ample powers. There was a 
great eyre in 1194, and the articles issued to the justices on 
that occasion are the naost important edict of the period". 

Legida- There was little that we could call legislation ; an ordinance of 
tion. enforced the ancient rules for the pursuit of malefactors* ; 

in 1107 an assize of measures was issued', in 1205 an assize 
of money*. Richard's curious laws for the fleet of crusaders, 
under which thieves are tarred and feathered, deserve a pass- 
ing word', and ordinances of John’s reign began the extension 
of English law over those parts of Ireland which were subject 
to his power*. But it was rather by decisions of the courts and 
by writs penned in the chancery that English law was being 
constructed. A comparison of a collection of formulas which 
Henry III. sent to the Irish chancery in 1227 with Glanvill’s 
treatise shows us that the number of writs which were to be 

' ydoet Pleas of the Otown, pi. 84. " Ihid, pp. xU.— ivii. 

* StnhbB, Select Chartere ; Bolls of the Eing's Court (Pipe BoU Soo.], toI. i. 

* Select Obarteis, Bdictum Bepium ; Hoyedeo, iU. 899. 

^ Hoyeden, iv. 33. * Bot, Pat. J'oh. p. 54. 

' Qesta Hanrici iBenediot), ii HQ. * Bot, Pat. Job. p. 47, 
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had as of course, had growa within the intervening forty years*. 

A new form of action might he easily created. A few words 
said by the chancellor to his clerks — ‘ Such writs as this are for 
the future to he issued as of course’ — would he as effectual as 
the most solemn legislation*. As yet there would be no 
jealousy between the justices and the chancellor, nor would 
they easily be induced to quash his writs. 

[p.i60] It is not for us here to i-elate the events which led to the Tho Great 
exaction and grant of the Great Charter, to repeat its clauses, 
or even to comment on all the general characteristics of that 
many-sided instrument. In form a donation, a grant of fran- 
chises freely made by the king, in reality a treaty extorted 
from him by the confederate estates of the realm, a treaty 
which threatens him with the loss of his land if he will not 
abide by its terms, it is also a long and miscellaneous code 
of laws*. Of course it is not long when compared with a 
statute of the eighteenth century j more words than it contains 
have often been spent upon some trifling detail. But, regard 
being had to its date, it is a lengthy documents Every one of 
its brief sentences is aimed at some different object and is full 
of future law. The relative importance of its various clauses 
historians wiE measure by various standards. It is a great 
thing that the king should be forced to promise that no scutage 
shall be levied save by the common counsel of the realm, 
and that an attempt should he made to define the national 
assembly*. It is a great thing that he should be forced to 
say, ‘ Ho &ee man shall he taken or imprisoned or disseised 
or outlawed or exiled or in any wise destroyed, save by the 

^ This Iiish Be^eter of 'Wiits is deEciibsd in Harvard La^^v Beview, ui. 110. 

The MS. is Cotton, Julius, D. 11. 

^ Bet. Glaus. Joh. p. 33. A writ of 1305, which in technical teima is ‘ a writ 
of entry sur disseism in the per,' has against it the note ' Hoc breve do cetcro 
erit de cursu.’ 

* Charter 1315, o. 1 : ' Conceesimns etism omnibus liberis horemibus regui 
nostii, pro nobis et beredibus nostria in peipetnnm, omnes libertates sub- 
Bcriptas, habendas et tenendas eis et beredibus snia de nobia et heredibna 
noetris.’ By o. 61 power is given the twenty-five barons to distrain the king 
‘per captionem oastrorum, terraram, posseesionum et aliis media quibua 
poterunt.,.BalYB peraona nostra et reginae nostrae et liberorum noatrorum.' 

s Bor an interesting disonasion of a document professing to be a copy of an 
Bn.Tiii<r ehaitei of liberties, see E. H. B. vii. 288 (Bound); in. 117 (Protheio), 

328 (HaU). 

> Ohaiter, 1216, o. 12, 14. 



The Age of Glanvill 


m 


[bk. I. 


lawful judgment of his peers or the law of the landl' But 
events will show that some of these celebrated clauses are 
premature, while others are vague and can be eluded. In 
the end the very definite promises about smaller matters — 
promises which are also laws— are perhaps of greater value. 
Precise limits are set to royal claims in strict terms of money, 
time and space : — the relief for a knight’s fee is not to exceed 
one hundred shillings ; the king will hold the felon’s land for a 
year and a day and no longer; all weirs in the Thames, in the 
Medway or elsewhere in England, save along the coast of the 
sea, shall be destroyed*. Such provisions can be enforced by 
courts of law, which can hardly enforce against the king his 
covenant that he wll not sell or delay or deny justice, and that 
he will appoint as judges only those who know the law*. 

Beatorn- On the whole, the charter contains little that is absolutely 
rMtefot iie'W. It is restorative. John in these last years has been 
thaahm'ter. breaking the law ; therefore the law must be defined and set in 
writing. In several instances we can prove that the rule that 
is laid down is one that was observed during the early part of 
his reign*. In the main the reforms of Henry IL’s day ore 
accepted and are made a basis for the treaty. So successfiil 
have the possessory assizes been, that men will not now he 
content unless four times iu every year two royal justices come 
into every county for the purpose of enforcing them*. In a few 
oases there is even retrogression. Every class of men is to be 
conciliated. The vague large promise that the ehurch of England 
shall be &ee is destined to arouse hopes that have been dormant 
and can not be fulfilled*. The daima of the feudal lord to hold 
a court which shall enjoy an exclusive competence in proprie- 
tary actions is acknowledged ; Henry 11. would hardly have been 
forced into such an acknowledgment, and it does immeasurable 
harm to the form of English law, for lawyers and royal justices 
will soon be inventing elaborate devices for circumventing a 


1 Obarter, 1215, a. 89. * Ibid. o. 3, 82, 38. > Ibid. 216 o. 40, 46. 

* For iiiBtasoe o. 64; 'Nollus oapiatui neo imptiaonetni propter appeilum 
feminoe de ntorte alterioji qnun vM eui’; Select fleas of the Orom, pi. 82 
(1202): ‘aoUum est appeUum eo qood fernina ooa habat appeUun yersns 
aliqaem nisi de morte yiii soi vel de rape.* The rule vae already la\r in 
Henry II.’a day j GlanviU, xiv, o. 1, 8, 6. 

a Oherter, o. 18. 

> Ibid. e. 1: 'eodlesia AngUoaaa libera sit et habeat iuia sna integra at 
libertatee suaa illaeeae.’ 
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priticipla which they can not openly attacks Even in the most 
famous words of the charter we may detect a feudal claim which 
will only cease to he dangerous when in course of time men 
have distorted their meaning ; — a man is entitled to the judg- 
ment of his peers ; the king's justices are no peers for earls or 
[p.l62] harons. Foreign merchants may freely come and go ; they may 
dwell here and buy and sell; yea, but all dties and boroughs 
are to enjoy all their franchises and free customs, and often 
enough in the coming centuries they will assert that their dearest 
franchise is that of excluding or oppressing the foreigner®. And 
yet, with all its faults, this document becomes and rightly 
becomes a sacred text, the nearest approach to an irrepealable 
‘ fundamental statute’ that England has ever had. In age after 
age a confirmation of it will be demanded and granted as a 
remedy for those oppressions from which the realm is suffering, 
and this when some of its clauses, at least in their original 
meaning, have become hopelessly antiquated. For in brief it 
means this, that the king is and shall be below the law*. 

1 OliartiBr, o. 34 : ■ Breve qaod voaatnr Praedps de oetero non flat alicni de 
aliqno tenemento nnde liber homo amitteie poseit curiam suam.’ Olanvill, i. 6, 
allows the king to issue this writ whenever he pleassa Had this prerogative been 
maintained, the horrible tangle of onr ‘reed aotiona,’ our 'writs of entry’ and eo 
forth, would never have perplexed us. * Ibid. o. 41, 13. 

’ In after daya it was possible for men to worship the words ‘ nisi per legale 
iudicium parinm enornm vel per legem teirae’ (cap. 80), becanse it was possible 
to misunderstand them. In passing, a commentator shonld observe that 
in medieval Latin v«l will often stand for and. As the writer of the Dialogna 
(ii. 1) says, it can be used subdUiunative (for which term see Dig. 60, 16, 134). 
Often it is like the and [or) of our mercantile documents. The wording of the 
olauae leaves open the question whether a man oan ever be imprisoned or 
disseised by the law of the land without having had the judgment of his peers. In 
the second place, it is now genaraUy admitted that the phrase iudieium parium 
does not point to trial by jury. Bor a legal mstrument to call the verdict of 
recognitors a judgment, would have been as grose a blonder in 1216 as it would 
be at the present time. See Select Pleas in Manorial Courts (Selden Soo.), p. 
Ixvii. Thirdly, there oan hardly be a doubt that this clause expresses a claim by 
the barone for a tribunal of men of baronial rank which shall tty even the civil 
oansce in which barone ore ooncemed; we shall see hereafter that theyoertainly 
wished for sueh a tribunal. The spirit of the clause is excellently expressed by 
a passage in the laws ascribed to David of Scotland: Acts of Parliament, vol. i. 
p. 818: ' Ho man shall be judged by his inferior who is not his peer; the earl 
shall be judged by the earl, the baron by the baron, the vavasaor by the vavassor, 
the burgess by the burgess; iut an inferior may be judged by a eupertor,' Some 
of John’s jnetioeB were certainly not of baronial rank. Just at this same 
moment the French magnates also were striving for a court of peers; Luohairo, 
Manud des institutions, p. 660; they did not want trial by jury. For the 
history of the phrase iudieium parium, see Stubbs, Const. Hist. i. 678. 



CHAPTER VII. 

THE AGE OF BEACTOST. 

HeisTlof The reign of Henry IH. (1216-72) is in the history of (p. 153] 
Heniyin. ^ rapid, hut steady and permanent groi^th. 

At the end of that period most of the main outlines of our 
medieval law have been drawn for good and all; the sub- 
sequent centuries will be able to do little more than to fill in 
the detaDs of a scheme which is set before them as unalterable. 

It is difSoult for any historian not to take a side in the 
political struggle which fills the reign, the simmering dis- 
content, the loud debate and the open rebellion ; and the side 
that he takes will probably not be that of the feeble, wilful 
and faithless king. But even at the worst of times law was 
steadily growing. Henry’s tyranny was the tyranny of one 
who had a legal system under his control ; it was enforced by 
legal processes, by judgments that . the conrts delivered, by 
writs that the conrts upheld. And on the other side there 
was little lawlessnesa Not only was it in the name of law 
that the nation rose against the king, but no serious attempt 
was made to undo the work of his conrts and his chancery. 

If only the nation at large, the wniversitas regni, could obtain 
some share in the control over this great machine, its pressure 
might be patiently borne. But, leaving the political and con- 
stitutional events of the reign for others, we, placing ourselves 
at the end, will make a brief survey of what has been done 
in the realm of law. 

Geiieml Our English lawyers have no philosophy of law, nor have 
Wea of law. p^Tsued very far the question, How does law, or a law, come 
into being ? The opening chapters of Justiniank Institutes were 
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{p.i 64 ] known. The sentences which define iustitia, mrispnidentia, 
ius nalurale, iiis gentium, ius civile, and so forth, were copied or 
imitated ; but, any real knowledge of Eoman history being still 
in the remote future, these sentences served as a check upon, 
rather than as an incentive to, rational speculation. In practice 
there is no careful discrimination between ius and lew ; the whole 
mass of legal rules enforced by the English temporal courts can be 
indicated by such phrases as itis regni\ lew regni’, lew terrae\ 
ius et consuetude regni*, lew et consuetude, leges et consuetudines, 
lei de la terre, lei et dreit de la terre\ Of course ius, lew and 
consuetude are not in all contexts exactly equivalent words ; ius 
and the French dmi often stand for ‘a right”’ ; l&s and lei are 
technically used to signify the various inodes of proof, such as 
the oath, the ordeal, the judicial combat”. Glanvill and Bracton 
make some apology for giving the name leges to the unwritten 
laws of England* ; Bracton can upon occasion contrast cemsuetudo 
with lew*. Of course too it is necessary at times to distinguish 
a new rule lately established by some authoritative act, from the 
old rules which are conceived as having been in force from time 
immemorial. The lule in question has its origin in a royal 
decree or edict, in a novella consbitutio of the priweps^, in 

1 filaziTill, tU. 1: 'seoundnm ius regni.’ 

^ Charter, 1216, o. 46: ‘qui soiant legem regni’ 

' Ibid. 1216, 0 . 39: 'per legale iudiranm parinm snormn vel per legem 
terrae.’ Bracton, {, 128b: 'ntlagatus rite et secundum legem terras.’ Ibid. 
{. 127b: 'ante aetatem duodeoim annomm non erit qnis sub lege, et prios 
extra legem poni non poteiit.’ Ibid. f. 147: 'seoandnm legem Bomanornm, 
Branoomm et Anglorum.’ 

* GlanwU, vii. 12 : ' aeonndum ins et cousnetadhiem regni’ 

° Fror, Oxford (Select Ohartars] ; ‘La bante justice a poer de omender lee 
tors.. .solum lei et dieit de la ters. B les brefs seient pledez solum lei de la tere 
e en lens denes.' 

° Thus in the count on a writ of right, 'Feto terram ut ius et heieditatem 
meam... pater mens fait seisituB ut de iure...et de eo desoendit ina,..et quod hoc 
est ius meniu ofCero piobare.’ 

* Dialogue, ii 7: ‘leges caudenluB feni vel aquae.’ Glanvill, xiv. 2; ' per 
legem apparentem se purgore.’ Ohartoi, 1215, o. 88: 'HnUas ballivua ponat... 
aliqnem nd legem BimpUoi loquela sna.’ 

> Glanvill, Frologua: ' lieges namqne AugUcauas, licet non sciiptas, legee 
appellaii non videtnx abeurdum.’ Bracton, f. 1. 

s Bracton, f. 1: ' Habent enim AngUoi pluruna ex consuetudina qnae non 
habent ax lege,’ 

^ Dialogns, ii. 21: 'Decievit enim lex illustiis.' Hovedan, ili 299 : ‘ Edictum 
regium.’ Dialogns, ii. 1 : ' ex novella constitutioae, hoc eat post tempore regia 
Heniioi piimi’ Glanvill, ii 7: 'Bst autem magna asaisa regale quoddam 
beuefloium, dementia prinoipis de cousilio prooetum. popnUa indultom...lBgali8 
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' provisions ’ made by the king with the common counsel of his [p. 166] 
prelates and nobles, in an assize, or when we speak: in English 
in an *isetnysse^’ — ^the word ‘statute’ is hardly yet in common 
use* — we may even have to say of some unprincipled rule that 
it is to be explained only by reference to the will of the legis- 
lator*. But as yet there is no definite theory as to the relation 
between enacted and unenaoted law, the relation between law 
and custom, the relation between law as it is and law as it 
ought to be. The assizes of Henry 11. have worked themselves 
into the mass of unenacted law, and their text seems already 
to be forgotten. On the other hand, the writer of Edward I.’s 
day, who is known to us as Britton, can represent the whole 
law as statutory : it all proceeds from the king’s mouth. The 
king’s justices seem to claim a certain power of improving the 
law, but they may not change the law*. The king without the 
consent of a national assembly may issue new writs which go 
beyond the law, but not new writs which go against the law'. 

The term common law {im commune, lex communis, oommun 
dreit, commune lei) is not as yet a term frequent in the mouths 
of our temporal lawyers. On the other hand, ins commune is a 
phrase well known to the canonists. They use it to distinguish 
the general and ordinary law of the universal church both from 
any rules peculiar to this or that provincial church, and from 
those papal pndlegia which are always giving rise to eccle- 
siastical litigation. Two examples may sufBce. Innocent III. 
tells the bishops of London and Ely that the guardianship 
of vacant churches in the diocese of Canterbury belongs to the 
archdeacon, both by common law and by the general custom of 
the English church*. In 1218 papal delegates report that the 

istOi inatitntio [oJ. regalia ieta constitatio].' Bracton, f. 96: 'sed nova snper- 
vaniente gratia, et pioviaiane.’ 

1 Proolomation of the Idng’s aoceptanoe of the frorialoiiB of Oxford (Select 
Chattels): ‘ and to wetian ])0 Uetnaases >et toon imohede.’ 

3 The laws of tTerton and Marlborough, though they are letrospeotiTely 
called statatcB, called themselvcg provisioDs. However, Heniy I. hod apohen of 
bis statuta. See above, p. 96. 

* Dialogus, 11. 10: ‘Propter sol am regie aeBisam sic esse oognoscaa; neo 
enim eat g[ui regiae oonsticiitloiii, quae pro bono pads fit, obviare praeanmat.’ 

* Bracton, f. lb: the contrast is between mutan and. in mim eanverU. 

* Braoton, f. 414 b : the contrast ia between a writ which is contra iua and 
one which is praeter lus but at the same time rationi common et non iwri 
cmtrariwn. 

* e. 33, Z. S. SO: 'tam da commani lure, quam de oonBaetudine geueiali 
Anglicanae ecoledae.’ 
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[p.i56] bishop of Salisbury asserts a right to the church of Malmesbury 
both under the common law and by virtue of a papal privileged 
But in truth the phrase was usual among the canonists, and 
they had warrant in ancient Roman texts for the use that 
they made of it“. From the ecclesiastical it would easily pass 
into the secular courts. A. bishop of Salisbury in 1252 teUa 
the pope how, acting as a papal delegate, he has decided that 
the common law makes in &vour of the rector of one church 
and against the vicar of another. The common law of which 
he speaks is the common law of the catholic church ; but tliis 
bishop is no other than William of York, who owes his see 
to the good service that ho bos done as a royal justice®. In 
connexion with English temporal affahs we may indeed find 
the term ins commune in the Dialogue on the Exchequer : the 
forest laws which are the outcome of the king’s mere will and 
pleasure are contrasted with the common law of the realm*. 
A century later, in Edward I’s day, we frequently find it, though 
lex oommurde (^commune lei) has by this time become the more 
usual phrase. The common law can then be contrasted with 
statute law; still more often it is contrasted ivith royal preroga- 
tive ; it can also be contrasted with local custom : in short it 
may be contrasted with whatever is particular, extraordinary, 
special, with 'specialty’ {aliquid epeciale, e^etsialtS)\ When 
Bracton speaks of common law or common right — and this he 
does but very rarely — it is to distinguish from rights which have 

1 Saitiia OhaxteiB, p. 89. 

^ Tbna in Ood. Theod. 16, 6, 33 ie a aonstitntion repealing an earlier law 
wbiob had placed a certain class of heretics under disabilities. 'Vlvant iure 
oommuni,’ it saj^s, and this we can test render b7, * Xhey are to live under the 
common law,’ i.e. the ordinaiy law. Bo in Cod, Theod. 3, 1, 10: ludaei lomano 
et oommuni inie viventee.’ 

s Saium Charters, p. 320 : 'hfos yero...ius commune pro ecolesia do Presobnt 
Ounens conaideiantee.' 

I bialogus, i. 11: ‘liBgibus guidom piopriis subsistit; qnas non oommuni 
regni iure, sed volnntaria principum institutione subnizas dicunt.’ Ib. ii. 22 : 
< communis lex.’ 

‘ Thus T. B. 21-2 Edw. I. oontroets common law with statute (pp. 5S-6, 
419), with looal oustom (pp. 218, 287), with prerogative (p. 406), with the law 
merchant (p, 469), with ‘epeolal law’ (p, 71). P. Q. W, 681: 'vidotur 
iuaticmriis quod dominns Bex plaoitais potest per breve magis oonvefllens legi 
communi quam boo hreive.’ Bet. Pari. i. 47 (1290) : ‘ Porquirat sibi pet legem 
oommunem.’ Articuli super Cartas (28 Bdw. I.) : * on remedie ne inst avant par 
la commune ley.. .mil brof que touche la oommtme leL’ X. 3. 20-1 Edw. 1. 
p. 66 : ‘ Ton put forward no eipeuyaltf* 
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their origin in some specially worded contract or donation, 
those rights which are given to all men by the law of the land^ [p.isv] 
It is not until there is a considerable mass of enacted law, until 
the king’s exceptional privileges are being defined, until the 
place which local custom is to have in the legal system is 
being fixed, that the term becomes very useful, and it is long 
before the lawyers of the temporal courts will bear the title 
‘common lawyers,’ or oppose ‘the common law’ to ‘the law 
of holy church®.’ 

The mass of enacted law is as yet by no means heavy. As 
we have said above, the assises of the twelfth century seem to 
be already regarded as part of the unenacted ancient law. No 
one is at pains to preserve their text. As to the Anglo-Saxon 
dooms, though men are still at times copying and tampering 
with the Latin versions of them, they are practically dead, and 
will remain almost unknown until in the sixteenth century 
William Lambard unearths them as antiquarian curiosities®. 

We have in manuscript many collections of statutes transcribed 
in the days of the two first Edwards : they seldom, if ever, 
go behind Magna Carta. That Charter takes its place as the 
first chapter of the enacted law; but, as is well known, its 
text is not exactly that which John sealed at Eunnymead in 
1215. Important changes were made when it was reissued in 

^ Bmeton, f. 17b; 'Modus euim legem dat donationi et modus tenendus eet 
contra ius commune et contra legem, quia modus st oonyentio vinount legem... 

Bene poterit doDator...legem imponere donationi... contra legem terrae.' Ibid. 

19b: ‘Item poterit conditio impedira descensnm ad proprios beredes contra 
ins commune.' Ibid. 43b : ' Item poterit donator ex speinali oonTOntione contra 
ins commune oonditionem suam meliorem faoere in causa donaiionis.’ 

^ Barly instances of tlfe use of the term in a more or less teohnioal sense a,re 
these. Boedera, i. 266, a writ of 1246: 'Bex volt quod omnia brevia de 
commnni iure quae cummt in Anglia similitec currant in Hibernia.’ Biovtsions 
of Oxford (1259): ‘de eeotis autem quae...snbtraotae fuernnt onirat lex 
cammanis (curge la commune let]’: — ‘habsat lationabilem smnmonitionem 
seonndum communeiu legem terrae (solum la commune lei).' According to a 
story told in tbe Burton Annals, p. 210, when John ashed the papal legates 
what they wanted, they replied, ‘Hil nisi ins commune’; this seems to mean, 
‘Hothing but common justice.’ See further as to the history of this phrase, 

Olarh, Practical Jurisprudence, p. 70. 

f The Leges Eiwaidi and one set of the Leges Willelmi (Eie intimatw) were 
stih being amplified by imaginatire persons, who wished to show how sheriffs 
were elected in tbe good old days, and how the Scots were subject to tbe English 
Mng. See Liebemmnn, Leges Anglonun, p. 28 ff. Braoton, f. 184 b, quotes 
historical matter from tbe Leges Edwordi ; and in his work (f. 147} there is an 
addfcio which seems to refer to some laws of ASthelstan. 
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1216 ; other important changes were made in 1217, and a 
[P.1S3] few minor changes in 1225. The charter granted by Henry 
in 1225, when he had lately attained his majority, became the 
Magna Carta of future times*. He had to confirm it repeatedly. 

These repeated confirmations tell ns how hard it is to bind 
the king by law. The pages of the chroniclers are full of 
complaints that the terms of the charter ore not observed. 

These oomplaint.'i, when they become specific, usually refer 
to the articles which gave to the churches the right to elect 
their prelates. If on the one hand the king is apt to regard 
the charter as a mere promise from which, if this be necessary, 
the pope will absolve him, on the other hand efforts are made 
to convert every one of its clavmes into a fundamental, inn- 
pealable law. In 1263 with solemn ceremonial the anathema 
was launched, not merely against all who should break the 
charter, hut also against all who should take S'ny part what' 
ever, even the humble part of mere transcribers, in making 
or promulgating or enforcing any statutes contrary to the 
8<acred text*. This theoretical sanctity and this practical in- 
security are shared with ‘ the Great Charter of Liberties ’ by 
the Charter of the Forest, which was issued in 1217. 

The first set of laws which in later days usually bears the ProvUwua 
name of ‘ statute ’ is the Provisions of Merton issued by the w’est- ’ 
king with the consent of the prelates and nobles in 1236 on the 
occasion of his queen’s coronation : a few brief clauses amend •’orovgJ*- 
the law about divers miscellaneous matters*. From the time 
of storm and stress we have the Provisions of Westminster to 
which the king gave a reluctant consent in 1269^ He did not 
hold himself hound by themj they never became a well esta- 
blished part of the law of the land; but in 1267, when the 
revolutionary period was at an end, almost all of them were 
reenacted with the consent of great and small as the Provisious 
or Statute of Marlborough". These four documents, the two 

* After 1226 but before Edvard's eoufirmstiou iu 12U7 s obsnge was mode 
in, or orept lute, tbe clause which defines the amount of tlio relief ; the barou’s 
roUcf was reduced from 100 pounds to 100 moika. See Bfimont, Chsitcs des 
libertbs anglaises, pp. xzxi. 47-S. Tbe text of tbo various editions can be 
best compared in this excellent book. 

* Statutes of the Beolm, i. 6. 

* Statutes, i. 1; Note Book, 1 . 101. 

" Statutes, i. 8. 

" Stat. Harlb. (Statutes, i. 19): 'convocatis disoreolotibus eiusdem regul 

12—2 
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Charters, the Provisions of Merton and of Marlborough, are the [p. 
only documents of Henry’s reign which are generally regarded 
in after ages as parts of the written law, though to these we 
may perhaps add the Dictum of Kenilworth issued in 1266 (an 
essentially temporary provision relating to the punishment of 
the insurgents^), and a writ of 1256, which has sometimes been 
dignified by the title 'the Statute of Leap Year’; it deals with 
a small matter, the computation of the ‘ ex<^escent ’ day of the 
bissextile^ But it is only in retrospect that the quantity of 
legislation that there has been appears so small. As yet there 
is no easily applicable external test by which we can distinguish 
the solemn statute from the less solemn ordinance. From 
Henry’s reign we have neither a ‘ statute roll ’ nor any ‘ rolls of 
parliament ’ ; and we have no reason to believe that any such 
records were kept®. Copies of the two charters were sent about 
the country ; the only authoritative record that we have of the 
Provisions of Merton is a writ upon the close roll ; the only 
authoritative records that we have of the Provisions of West- 
minster are writs upon the close and patent rolls, and upon those 
rolls and the judicial rolls of the king’s court we find traces of 
other legislative acts, which for one reason or another did not 
permanently gain the character of statutes*. 

a 

tam ex maioribas qtiiun minoribva, provigam eal; et statatum ao concorditer 
ordinstnin.’ There geema no reason why we should any longer speak of 
hlarlbridge when we tuean Marlborongb. ; 'Harlbtidge’ is bat a stupid mis- 
representation of the Frenoh form Marleberge. 

> Statutes of the Bealm, i. 12. 

“ Ibid. p. 7; Note Book, i. 43. 

^ The earliest statute roll now extant begins with the Statute of (Houoeeter, 
1278. tThat is now its topmoet membrane shows distinct signs of having been 
preceded by another membrane, which may have contained the Statute of 
’Westminster I. (1276) and other mattere. Our first parliament toll comes 
from 1290, 

* Among these may be reckoned the ordinance of 1219 relating to the 
abolition of the ordeol, Foedera, i. 154; the ' oonetitution ' of 12S4 lelating to 
the holding of the local courts, printed in Statutes of the Bsahn, i. 118 ; the 
ordinance of 1234 relating to special bastardy, which (see Bracton’s Note Book, 
i, p. 104) is on the Cotam Bege BoU ; an ordinance of 1288 relating to the 
conservation of the peace, preserved on the Close BoU and printed in the Select 
Charters ; a statute of limitation from X8S7 which (see Note Book, i. p. 106) is 
usually but wrongly regarded as part of the Frovieions of Merton ; an ordinance 
about warranty made in 1251 on the dedication of the Abbey of Hailee and 
mentioned by Bracton, f. 882b; an ordinance of 1258 relating to watch and 
ward, preserved by Matthew Paris and piinted in the Select Charters ; an assize 
of bread, preserved in the Annals of Burton, p. 876, and dsewheie ; lastly an 
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ibo] And if merely formal testa fail ns, so also will more material Ordiimuca 
tests. Of course we can not in dealing with Henry’s day insist tate. 
that a statute mnst be enacted with the consent of the three 
e-)tates of the realm ; we may be certain that the third estate 
was not represented at Merton, and may gravely doubt whether 
it was represented at Marlborough. On the other hand, we may 
take it as generally admitted that the king can not by his mere 
word make law. If he legislates, this must be by the counsel 
of the prelates and nobles ; even if he ordains, this should be 
by the counsel, or at least with the witness, of his habitual 
oiiunaellora\ But it is not easy to mark off the province of 
oidinanoes from the province of laws. In 1253 Henry issued 
an ordinance for the maintenance of the peace ; it contained 
little, if anything, that was very new. Matthew Paris tells 
ns that he wished to add to it something that was new, foreign, 
Savoyard. He wished to give to one who was robbed, an 
action against those whose duty it was to pursue the robbers ; 
apparently he wished to do what Ms son did successfully by 
the statute of Winchester. Perhaps he desired to imitate an 
edict issued by his father-in-law Count Eaymond of Provence 
in 1243*. But he had to withdraw this part of his decree, 
because so large a change in the law could not be made without 
the common assent of the baronage*. But between largo 
changes and small, between changes and ameliorations, be- 
tween laws and rules of procedure, no accurate lines could be . 
drawn. 

That the king is below the law is a doctrine which even a Ung 

below the 
law. 

impoitaut ordinance of 1366 ag&inet aUenation, recently discovered on the Close 
Boll by Mr Turner and printed by him in Ii. Q. B, xii, 899. Besides dll this 
Mutthew Paris mentione a conuderable nomboi of sots of s legislative kind, e.ff, 
vol. V. pp. 16, 18, an edict of 1318 relating to the ooinage ; p. 85, an edtot relating 
to vengeance upon adalteien. The rolls of Henry’s day have yet to be oarefolly 
searched for the remains of legislation. 

^ Bob. Groaseteste Epistolae, p. 98: Grosseteste to Baleigh: 'nec tam 
iiliota enm quod ctedam ad alioaius suggestionem te vel aliom sine ptindpie et 
magnatunL oonsilio posee leges coudere vel oommntaro.’ 

* For this see Ourand, Eistoire da droit frsnvais, ii. 34. It will be 
remembered that Henry’s qneen belongs to tiie house of Provence on her 
tuber’s, to that of Savoy on her mother’s side. Baymond himself may have 
eopisd what Matthew calls a caruueltulo Sabaudica. 

* The ordinance is printed in the Select Chorteis. Mat. Par. v, 869: 

' praesertim cum tanta legis patmntaUo sine communi assensu barnagiiconstitni 
minima valuisset’ 
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royal justice may fearlessly proclaim*. The theory that in every 
state there must he some man or definite body of men above the 
law, some ' sovereign ' without duties and without rights, would 
have been rejected. Had it been accepted in the thirteenth 
century, the English kingship must have become an absolute 
monarchy, for nowhere else than in the person of the king could 
the requisite ‘ sovereignty ’ have been found. But, for one thing, 
nobody supposed that the king even with the consent of the [p-i6i] 
English prelates and barons could alter the common law of the 
catholic church. If the theory of sovereignty popular among 
Englishmen of our own day be pressed upon the reluctant 
middle ages, the whole of Western Christendom must be 
treated as one state*. Theology can be brought in to explain 
or te conceal any difficulty that there may be in the conception 
of a king, who though subject to no man, is subject to the 
law; — God is subject to law, and has even made himself subject 
to the law for man*. The practical question is whether there 
is any mode in which the law can be enforced against the king. 

That no ordinary process of his courts will touch him is ad- 
mitted*. For a while men speculate as to whether in an extreme 
case the Earl of Chester as count of the palace may not have 
some coercive power over the king*. A more acceptable solution, 
especially when these palatine counts have died out, is that the 
incorporate realm represented by the baronage may judge the 
king in his own court, if the worst come tp the worst®. But 
there is no established orderly method whereby this can be 
accomplished, and the right to rostraiu an erring king, a king 
who should he God’s vicar, but behaves as the devil’s vicar^ is 

^ Braoton, f. 6 b, 107; Note Boob, i. 29-33. 

* Sidgwiok, Blexnents ol BoUtics, p. 21. 

* Kint,’i>ford, Song of Lewes, pp. 103-4, 118-8. 

* Tins matter 'wiU be disonssed below when we speak of the Eing and the 
Crown. 

* Mat. Par. lii. 387 — 8. At Henry’s coronation the earl oarries the sword of 
St. Edward ' in siguam guod oomss esi palatii et regem si oherret habeat de lure 
potestatein cohibendi.' It seems not impossible that this theory, which can 
not have had any warrant in English precedents, was borrowed from Germany, 
where men were asserting that a oonrt presided over by the Pfalzgraf might 
even adjudge the Emperor to death ; Sohrdder, B. B. G., 468. 

^ Biaetou, f. 171 b. The question whether the violent passage on f. 34 comes 
from Braoton has been disonssed elsewhere ; see Note Book, i. 20—38. 

’’ Braoton, f. 107 b t 'Bum facit institiaui, vioarius eat Begis Etemi, minister 
antem diaboli dum deolinat ad iniuriom.* 
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ratlier a right of revohition, a right to defy a faithless lord and 
to make war upon him, than a right that can be enforced in 
form of law. The result of the barons’ war is to demonstrate 
that though the king is not above the law, the law has no means 
of punishing him, and no direct means of compelling him to 
make redress for the wrongs that be has done. 

The unenacted part— and this is the great bulk— of the law 
Ii).i62] seems to be conceived as custom (oonsuetudo). The most im-oustom. 
portant of all customs is the custom of the king’s court. The 
custom may be extended by analogical reasoning; we may 
argue from one case to another case which is similar though not 
precisely similar^ On the other hand, we should be assigning 
far too early a date for our modern ideas, if we supposed that the 
law of the thirteenth century was already ' case-law,’ or that a 
previous judgment was regarded as ‘a binding authority’; it 
would but be an illustration of the custom of the court. 
Bracton achieved the marvellous feat of citing some five 
hundred cases from the judicial rolls. But Bracton stands 
quite alone; his successors Fleta aud Britton abbreviate hia 
work by omitting the citations. By some piece of good fortune 
Bracton, a royal justice, obtained possession of a large number 
of rolls. But the ordinary litigmit or his advocate would have 
had no opportunity of searching the rolls, and those who know 
what these records are like will feel safe in saying that even the 
king's justices can not have made a habit of searching them for 
principles of law. Again, we may see that Bracton had not our 
modem notions of ‘authority.’ He has told us how he set 
himself to peruse the ancient judgments of the just because his 
ignorant and uneducated contemporaries were misrepresenting 
the law ; he appealed Irom them to the great men of the past, 
bo Martin Pateshull and William Raleigh*. On rare occasions 


^ Biocton, f. lb; < Si autem nliqaa nova et inoonsneta emerserini at quae 
prius umtata non fnetint iu regno, k tamen nmilia evenerint, per eimile 
intUcentar, oum bona sit ooaaaio a sitnilibas procodere ad similia. Si nutem 
talia nnnquam prius eveneiiut, ot obsonrom et difficile sit oornm inffioinm, tnno 
ponantar iadioia in xespeotum usque ad magnam enriam, nt ibi per consilium 
curiae teraiinentur.’ Tims in a quite unprecedented case the court may have 
to deelare Cor lav what, as Bracton almost admits, has not as yet been law. 
For this purpose the court sbonld take the form ol a great assembly ot prelates 
and barons. In the above passage Bracton alludes to Big. 1. S. 13. 

3 Bracton, {. 1, 2. 
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specific precedents {exempla) may have been alleged in court^ ; 
in Edward I'a day the pleaders are abeady citing and ‘ distin- 
guishing’ previous cases*; but as a general rule the judges, [p.U3] 
assisted by clerks, who were on their way to become judges, 
would regard themselvos as having an implicit knowledge of 
the consuetudo oiinae and would not feel bound to argue about 
past cases. The justices of the bench would often be fully 
justified in behaving thus; many of them were experienced 
men who had worked them way upwards through all the ranks 
of the king’s court and chancery. And so even the knights who 
were employed to take assizes in them shires, though they had 
read no law, would believe that they knew the law and custom 
applicable to the cases that came before them. Every man 
who does his duty knows a great deal of law and custom : the 
difficulty is to persuade him that he does not know everything*. 

The custom of the king’s court is the custom of England, 
and becomes the common law. As to local customs, the king’s 
justices will in general phrases express them respect for them*. 

We see no signs of any consciously conceived desire to root 
them out*. None the less, if they are not being destroyed, their 
further growth is checked. Especially in all matters of pro- 
cedure, the king’s court, which is now obtaining a thorough 
control over all other courts, is apt to treat its own as the 
only just rules*. A heavy burden of proof is cast upon those 


I ITote Boob, pi. 1218 ; the £&rl of Clieeter appeals to caeee ooncomiog 
other palatine earls. Ibid. pi. 1227 : in the exceedingly important oaee laieing 
the gneeiion whether a palatinate can be partitioned, the magnates reject 
foreign precedents ; ' neo roluerunt iodioare per exempla usitata in partibns 
transmaiinis.* In 1291 the Earl of Glonceeter, being coucernod in a case which 
raised an onasnal question, aeked the king that the tolls of Pateshnll (ob. 1229) 
and of later judges might be searched for precedents, and a precedent was 
prodnesed from 1218; Bat. Pari, i 66—7. Of course the rolls were often 
produced to show that a ccnoiete ^usstion was m iudicata-, but this is guite 
another matter. 

* See e,g. Y. B. 21—2 Edw. I. p. 116. Occaeionally the appeal to a 
precedent ia entered on the roll as the eubstanoe of the plea; Northumberland 
Assize EoUsi p. 228. 

> Bracton, f. lb i 'licet slnt nonnnUi qni de propria aoieuiia praasumentes, 
quasi nihil iuris ignorant, nolunt aliouios consilium expetere.’ 

* Bracton, f. 1. 

° Ear an instance of a onatum that is declared to be unlawful, see Korthmn- 
berland Aesize Bolls, p. 863 : 'ilia coneuetudo omnino est contra omnes leges.’ 

<■ Bracton, f. 339. The procedure of the feudal courts in respect of snoh 
matters as summons and essoins may differ from that of the king’s court, 
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who would apply other rules ; they must he prepared to show 
not merely that a local tradition is in their favour, but that this 
tradition has borne fruit in actual practice and governed the 
decisions of the local courts*. The instances that we get of 
Cp.ie4] customs peculiar to counties or other wide tracts of land, such 
as tho episcopal barony of Winchester’ or the honour of 
Britanny* are of no great importance. The law about frank- 
pledge, the law about the presentment of Englishry, may 
be somewhat differently understood in the various parts of 
England ; and in the north there prevail certain forms of land 
tenure which are hardly to be found in the south : — but this is 
a small matter. The county courts are held under the presi- 
dency of sheriffs who will ask advice from Westminster when 
difBoult coses come before them*. Every manor will indeed 
have its own customs, and to the unfree men these customs will 
be very important; such rights as they have against their lords, 
save the hare right to life and limb, will he but customary 
and will not be acknowledged by the general law nor sanc- 
tioned by the king’s court. Still these manorial usages are 
not so various as we might have expected them to he. If a 
custnmal he put into our hands, only after a minute examina- 
tion of it shall we he able to guess whether it comes from the 
west or from the east, from Somersetshire or from Essex. The 
great estates of the great nobles have been widely dispersed; 
the same steward has travelled throughout England holding all 
his lord’s courts, reducing their procedure to uniformity, and 
completing in a humbler sphere the work of the king’s itinerant 
justices®. When the time comes for the king’s courts to protect 
that villein tenure which has become copyhold tenure, there will 
be little difficulty about the establishment of a set of uniform 


but as regards warranty, pleading, and battle the znles ot the king's court most 
be observed. 

* Bracton's Kote Book, pi. 834. The suitors of Havering are asked to 
prodnee a precedent (estmplum) for a judgment that they have delivered ; not 
bung able to do this, they are amerced. 

> Bracton, f. 65 b ; 'lioet in quibosdam paitlbus et per abusum observetur 
in contraiinm, sicut in epieoopatu Wintoniae’; Kote Book, pi. 282, 

* Note Book, pi. 623 ; ' talis est consnetudo In feodo Comitis Britanniae.* 

* Boyal Letters, 1 . 103. A diSonlt case having arisen in the county court of 
Nottingham, the bailiff who held the oonrt advises the sheriff to obtain the 
opinion of the king’s connoil. 

‘ Select Pleas in Manorial Oouits, p. 8. 
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rules Tvliicli will serve as a * common law’ for copyholds. Within 
the walls of a chartered borough peculiar customs can grow 
vigorously, for the charter will serve to protect them against 
the meddling of the king’s jiBtices. The consuetudo of the 
borough will be the lex of the borough, and sometimes it will he 
solemnly committed to writing^ But even here there is less 
variety than we might have looked for. The aspiring town was [p.i65] 
often content to receive as a privilege the custom of some 
fcimons borough, Winchester or Bristol or Oxford, and thence- 
forward in case of doubt it would send to its mother town for an 
exposition of the rules that should guide it“. On the whole, the 
local variations from the general law of the land are of no great 
moment, and seldom, if ever, can we connect them with ethnical 
differences or with remote history. We can no longer mark off 
the Danelaw from Mercia or Wessex; we hear of little that is 
strange from Cornwall or from Cumberland. The strong central 
power has quietly subdued all things unto itself. It has 
encountered no resistanca No English county ever rebels for 
the maintenance of its customary law. 

Kent is somewhat of an exception ; it has a considerable 
body of customs; there is a lea Kmtiae*. In Edward I.’s day 
a written statement of these customs was sanctioned by the 
king’s justices in eyre*. In the main they are concerned Avith 
the maintenance of a peculiar form of land-tenure known as 
gavelkind. The name seems to tell us that the chief charac' 
teristic of that tenure is or has been the payment of gafol, 
of rent, as distinguished from the performance of military 
service on the one hand and of agiicultural labour on the 
other". There is in Kent a large class of landholders, who are 
not knights, who are not gentle folk ; they pay rent to their 
lords; their tenure is protected by law; they are not burdened 
with ‘ week work.’ They are free men ; indeed in Edward L's 
day it is said that every one bom in Kent is bom free*. The 
customs of Kent are, at least for the more part, the customs of 
these gavelkinders ; customs which fall within the province of 

^ Kore will be said of the borough cuBtoms in a later chapter. 

* GroBB, Gild llerohant, i. 250. 

' Kote Book, pi. 1644 ; ' Beonndum legem Kontiae.’ 

* Statutes, i. 228. 

B Elton, Tenures of Kent, p. 29. In the form yiivehngude the word ocours 
on our earliest plea roll ; Bolls of Bing's Court (Pipe Boll Soc.), p. 43, 

B Statutes, i, 228 j 7, B, 30—81 £dw. I. p. 163, 



CH. VTI.] 


The Age of Bracton. 


187 


private law, which regulate the wife’s dower and the husband's 
curtesy, which divide the dead tenant’s land among all his sons, 
showing however a certain preference for the youngest, which 
determine the procedure that the lord must adopt if his rent 
he in arrear, and Avhich, contrary to the general law, allow the 
sons of the hanged felon to inherit from him. Thus the task of 
[i>.i66] accounting for the leai Kaniiae is that of explaining a passage 
in the social and economic history of England, and a difficult 
passage. There is little in Domesday Book that marks off 
Kent from the surrounding counties, little indeed to make us 
think that at the date of the survey it was a peculiarly free 
county, that it was as free as the shires of tho Danelaw*. We 
.shall hardly find an answer to oui’ question in the fact that the 
churches held wide lands in Kent: church lands are not the 
lauds on which as a general rule we find many freeholders or 
many free men. No doubt some traits in the Kentish customs 
may be described as archaic — they enshrine old English pro- 
verbs, and a legend grew up telling how the men of Kent had 
made special terms with the Conqueror — ^but probably we shall 
do well in looking for the explanation of what has to he 
explained to the time which lies on this side of ’the Conquest*. 
Kent is no mountain home of liberty, no remote fastness in 
which the remnant of an ancient race has found refuge ; it is 
the garden of England, of all English counties that which is 
most exposed to foreign influences. The great roads which join 
London to the seaboard are the arteries along which flows 
money, the destructive solvent of seignorial power. The tillers 

* In Domesday Book and older cliarterg Kent is distinguished by pecnliar 
land measures, the tulmg and the yoke (iugim). Also it had been lightly 
taxed ; Maitland, Domesday Book, 466, 484. We ean, however, find nothing 
in the record which in any way suggests that the nnmerons viUani of Kent are 
in any respect better ofi than the villani of other counties or that they stand on 
a par with the aokmanni or the small libere tenentei ot Norfolk and Snilolk. 
See however Kenny, Frimogeniture, p. 26. 

° Among the ancient features wo may reckon the allotment of the 'aster * or 
hearth to the youngest son, and the peculiar nine-fold payment plus a wergild 
whereby a tenant can redeem land that he has lost by non-payment of rent, 
The proverb which sends ‘ the father to the bough and the son to the plough* 
seems corrupt. In the oldest versions of it the son goes to the ' lows,’ the fire, 
the hearth, the aster ; Note Book, pi. 1641 ; Statutes, 1. 228. The ensturnol 
ends with an assertion that the usages which it desotibes are older than tiie 
Conquest. As to the legend of the moving wood of Swansoombe, this first 
appears at a very late day; Freeman, Norman Conquest, iii, 639. 
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of Kentist soil can maintain their ancient or obtain new 
liberties, because their lords have learnt to want money and 
■will rather have current coin than manorial rights. The gavel- 
kinders are prosperous; they purchase a royal charier from 
Henry III.’. There is general prosperity in Kent : even the 
knights of the county are anxious that the Im Kavtiae should 
be observed". All classes in the county seem to be bound [p.iB7] 
together by a tie of local patriotism. They feel that they are 
better off than other Englishmen are*. In course of time there 
must be ‘treatises on gavelkind’ and learned books on ‘the 
tenures of Kent,’ for when once a district has established an 
exemption from certain of the ordinary rules of law, the 
number of the rules from which it is exempt will be apt to 
grow<. But on the whole, the brief Kentish oustumal of the 
thirteenth century is ^nly a small exception to the generality 
of the common law. 

English law was by this time recognized as distinctively 
Uw. English, and EngUshmen were proud of it. From time to time 
rumours went round that the king’s detestable favourites were 
going to introduce foreign novelties from Poitou or Savoy. 

In a case for which no English precedent could be found our 
king’s court refused to follow foreign, presumably French, 
precedents*. But the main contrast to English law was to be 
found in the leges et canones. Bracton, having probably taken 
some Italian legist at his word, entertained the belief that in 
almost all countries the kgea scriptae prevailed, and that only 
England was ruled by unwritten law and custom'. This -was 
a mistake, for the Eoman jurisprudence was but slowly pene- 
trating into northern France and had hardly touched Germany; 
but it served to make a great contrast more emphatic; 
England was not governed by the ieyes soriptae. All men 
know how at the Merton parliament the assembled barons 
declared with one voice that they would not change the laws of 

r Statntea, i. 225. ' Note Book, pi. 1338, 1614. 

9 Obaerre tha first words o{ the ouatamal:— 'Tbeae are the naages and 
^ customs whiob the eonumnity of Kent olaima to have in tenements oi gsvelldnd 
and garoUdnd folk.' 

* Ibis is well abovn b; the esiabUsbraent at a ver; late period of a castom 
to devise garelkind land b^ will, a matter folly diBoassad by Elton, Tenures of 
Eent, 78.^8. 

9 The case as to the partition of the Obester palatinate ; see above, p. 184. 

9 Bmeton, 1. 1. 
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England'. Perhaps we do well to treat this as an outburst of 
nationality and conservatism. English law is to he maintained 
because it is English, for as to the specific question then at 
issue, namely, whether bastards should be legitimated by the 
[p.i68] marriage of their parents, we should hardly have suspected our 
barons of having a strong and unanimous opinion on so argxi- 
able a point. Curiously enough in the very next year the 
Norman exchequer decided to follow the church's rule, perhaps 
by way of showing that, despite King Henry’s claims, the 
breach between Normandy and England was final®, But it is 
by no means impossible that the celebrated Nolumus expresses 
a professional as well as a national conservatism ; at any rate it 
was no baron but a lawyer, an ecclesiastic, a judge, Brncton’s 
master, William Raleigh, who had to meet the clerical forces 
and to stand up for English practice against the laws and 
canons and consensus of Christendom®. 

Of ' equity’ as of a set of rules which can be put beside the Esnity. 
rules of ‘ law,’ or of courts whose proper function is the ad- 
ministration, not of law, but of equity, we shall hear nothing 
for a long time to come. We must however remember, first, 
that a contrast between aequitas and rigor iwis is already a 
, part of what passes as philosophical jurispnidence, and secondly, 
that our king’s court is according to very ancient tradition a 
court that can do whatever equity may require. Long ago this 
principle was asserted by the court of Frankish kings and, at 
all events since the Conquest, it has been bearing fruit in 
England®. It means that the royal tribunal is not so strictly 
bound by rules that it can not defeat the devices of those who 
would use legal forms for the purposes of chicane ; it means 

1 Note Book, i. pp. 101—116. We have no anthoritative text of this famous 
resolution ; tut the last word of it aeems to have been mutare, not mutari. 

® Belisle, Beoueil de jugemente, p. 139 : ' Judioatnm eet quod ille qui Wue 
fnit aute apongalia eive poet eet ptopinqnlor heres ad habendam heieditatcm 
patriB..,ei aanota ecolosia approbet maritagium.’ 

■ Boh. GToeseteete Epistolae, 76—97. Qrogeeteste (p 97) writes to Baleigh : 
‘Induxistis testimonium Bioardi de Iittcij cuius testimonium quantam et 
qualem habeat comparationem ad testimonia divinae ecripturae ot canouicae 
contrarium testificantia, Uppia patet et tonsoribus.’ The arguments which 
Grosseteste adduces &om the Bible and the law of nature are very curious ; 
however, he seems to expressly disolaim the notion that the kin^s justices 
could desert their ungodly precedents in favour of divine and natural law until 
the law of England had been changed by Mug and magnates. 

* Bmnner, B. B. G. ii. 186 — 6. 
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also that the justices aro in some degree free to consider all the 
circumstances of those cases that come before them and to 
adapt the means to the end. In the days of Henry 11. and 
Henry III. the king’s court vdelds discretionary powers such as 
are not at the command of lowlier courts, and the use of these 
powers is an exhibition of ‘ equity.’ Often on the plea rolls we C». 
find it written that some order is made ‘ by the counsel of the 
court’ (de consiUo aimae). It is an order that could not be 
asked fbr as a matter of strict right ; the rigor iuris does not 
dictate it — would perhaps refttse it; but it is made in order 
that the substantial purposes of the law may be accomplished 
without ' circuity of action V The need of a separate court of 
equity is not yet felt, for the king’s court, which is not as yet 
hampered by many statutes or by accurately formulated ‘ case 
law,’ can administer equity. 

'a In the middle of the thirteenth century the high courts 
that do justice in the king’s name are rapidly taking what will 
long be their final form. When in 1875 a Supreme Court of 
Judicature once more absorbs them, the Court of King’s Bench, 
the Court of Common Pleas, the Court of Exchequer and the 
Chancery will be able to claim some six centuries of existence 
as distinct and separate covirts®. To fix precisely the exact 
moment at which one court became two or more courts, is 
perhaps impossible, for ‘court,’ as our modern statute book 
would amply prove, is a term that can not easily be defined. 
In dealing, however, with the thirteenth century and the 
later middle ages we might be justified iu saying that each 
of the high courts of the realm must have a set of rolls that is 

, its own and a seal that is its own. A. continuous memory of 
all that it has done seems the essence of a court’s identity, and 
this memory takes the shape of a continuous series of written 
records. 

1 BUnvill, vii. 1 ! ‘ aliquotido tatnen super hoo ultimo oaeu in curia 
domim Begis da consilio ouiiae ita ex aoanitate oosaidsTatiaa set.’ Bote Book, 
pi. 278, 786, 780, 900, 910, 1378. Braeton, f. 1 b : unpreoedentad cases are to 
be deeided ' per consilium ouriae.' In the Year Books we may aometunes sea a 
contrast between rigor and aeqaitat ; Y. B. 30-1 Bdw. 1. 120. 

’ The esoheq;uer plea rolls do not begin until far on in Henry IH.'e reign ; 
r.iuob business of a judicial obaraoter is noticed on the memoranda rolls of the 
ramembtanoers which begin with the beginning of the reign. There are also 
numerous seta of rolls whioh set forth the more purely financial business in the 
form of accounts. 
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At what we may call an early time the exchequer ceased to TKe (>icljo 
be a phase of the general governing body of the realm, and 
became a department, with a seal and many records of its 
own, a financial department*. In Bishop Richard’s Dialogue 
we still see all the great ones of the kingdom seated round 
[p.i70] the chess-board. The chief justiciar is there and the chancellor 
of the realm. Gradually they withdraw themselves from the 
ordinary work of the board, though they may attend it on 
special occasiona The treasurer becomes its president; its 
seal is kept by the chancellor of the exchequer, an officer who 
first appears in Henry Ill's roign*, and the writs that it issues 
are tested by the senior baron*; as yet there is no ‘chief 
baronV From the beginning of the reign onwards men are' 
definitely appointed to be barons of the exchequer*. They are 
chosen from among the king’s clerks, hut they keep the old 
title and are sufficiently the ‘peers’ of the barons of the re'alm 
to enable them to inflict amercements on noble offendera 
The treasuier is the head of the court whatever it may be 
doing. The position of the chancellor of the exchequer is 
subordinate; he keeps the seal of the court, and his accounts 
may serve to check the treasurer's, but apparently the acts of 
the court are always attributed to the treasurer and barons*. 

The exchequer is called a curia*. In our view it may be a Workot 

• 1 >1 1 • the 6icli©» 

compound mstitution, in part a judicial tribunal, in part aq^aer. 
financial bureau. The process which in course of time will 
divide a great ‘government office’ known as the treasury from 
the court of law held before a chief baron and other barons, has 
not as yet gone far. The duty of issuing the king’s treasure is 
performed by the treasurer with the assistance of the deputy 
chamberlains — already the charaberlainships have become here- 
ditary sinecures' — and in this matter he is not controlled by 
the barons. But then in this matter he has little discretion, 
for he dares issue no penny save in obedience to an order 
which comes to him under the great or the privy seal ; even for 

I Madox, Exahequer, li. 61. * Eleta, p. 83. 

‘ Fobs, Indges, lii. 19S, * Madox, Exohequor, ii. 54. 

* Writs sent to the exahequer are addressed to the treasurer and barons, or, 
if the; morel; order the deliver; of treasnre or the like, to the treasnrer and 
chamberlains. 

* Fleta, p. 81: ‘Habat etiam Bex curiam soom et lustitiarios boos in 
Bcaccaiio apnd Westmonasteiinm residentes.’ 

' Madox, Exohequer, li. 295. 
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every payment of an annual salary lie requires such a ■warrant 
from above’. There ■was, however, some rivalry between the 
two departments, and during some late years of Edward I.’s 
reign the treasurer, rather than the chancellor, was the king’s 
first minister®. The main work of the court or board over 
which he presides is that of collecting the king’s revenue. It &>• 
receives and audits the accounts of the sheriffs and other col- 
lectors; it calls the king’s debtors before it, hears what they 
have to say, investigates the truth of their allegations, grants 
them an acquittance or issues process against them, ‘ according 
to the customs and usages of the exchequer.’ We may perhaps 
call it an administrative tribunal. If questions of fact or ques- 
tions of law arise, it ought to judge impartially between the 
king and his subjects ; but still its duty is to get in what is due 
to the king, and to do this spontaneously without waiting for 
any external impulse. It is a revenue board which hears and 
decides. Then also it is often empowered to give relief against 
the king. Not that a subject can bring an action against the 
king either here or elsewhere, but when a man thinks that he 
has a claim against the king, either in respect of some money 
that the king owes him, or in respect of some land that the 
king has seized, ho will (this is the common practice of Edward 
I.’s day) present a petition to the king and council, and a 
favourable response to this petition will generally delegate the 
matter to the treasurer and barons and bid them do what is 
right*. If a question of general law is involved, they will often 
be told to associate with themselves the justices of the two 
benches, for they themselves are supposed to know rather ‘ the 
course of the exchequer’ than the common law of the land. 
However, during our period we may see an iiTepressible ten- 
dency at work which will give them a power to adjudicate in 
personal actions between subject and subject. In Edward’s reign 
they are often forbidden to do this, but they do it ; and in so 
doing they may be rather striving to retain old powers, powers 

1 Xhis is the theme of Lord Someia'e magnificent judgment in The Banker's 
case; State Tiiala, vol. xiv. p. 1. In course of time a practice of sending to the 
exchequer ' current Wterata' or, aa ■ve might say, atandlng orders for the pay. 
ment of periodical oharges, was adopted. 

® Hughes, The Parliament of Lincoln, Xrans. Boy, Hist. Soo. ix. 41. 

■ Bolls of Parliament, vol. 1, pataim. It would eeetu that most of those 
matters ■which in after days ■would have been the subjeots of ‘ petitions of right ’ 
were in earlier days thus delegated to the exchequer. 
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that had been exercised by the exchequer when it was a phase of 
the as yet undifferentiated ‘ curia,’ than to usurp a new function. 
We are at a loss to account on the one hand for the offence 
that they thus gave to the community of the realm, and on the 
other for the persistent recourse to their tribunal of creditors 
who might have gone elsewhere, unless it be that a creditor 
might thus obtain the advantage of some of those expeditious 
[p.i 72 ] and stringent processes which had been devised for the col- 
lection of crown debts. In the end, as is well known, the 
exchequer triumphed under the cover of fictions; but this 
victory belongs to a later time than that of which we are 
speaking'. 

Men are beginning to speak of the chancery as a but 

even in Edwai-d L’s reign it is not in our view a court of justice; 
it does not hear and determine causes. It was a great 
secretarial bureau, a home office, a foreign office, and a ministary 
of justice. At its head was the chancellor, who, when there was 
no longer a chief justiciar of the realm, became the highest in 
rank of the king's servants. He was ' the king’s secretary of 
state for all departments’.’ Under him there were numerous 
clerks. The highest in rank among them we might fairly call 
'under-secretaries of state’; they were ecclesiastics holding 
deaneries or canonries ; they were sworn of the king’s council ; 
some of them were dootores utriiisqm tuns; they were graduates, 
they were ‘masters’; some of them as notaries of the apostolic 
see were men whose ‘authenticity’ would be admitted all the 


clianoat;. 


1 The oarioas point is that in this matter the harona eeem to have noted in 
defianoo not merely of laws and oidinanoes hot of the king’s ovn interests. 
Whether the 'well-knovn phrase in the Charter ('Oommunia placita non 
seqaantnr onriam nostram sod teneantur in aliguo looo oerto ’) wag originally 
intended to depiire the ezohegnor of inrisdiotion over common pleas is 
doehtfui ; but that intention was antboiitativeiy attributed to it in Edward I.’s 
day. We And Kdward laying down the ptohibitiva rule not merely in tlie 
Articuli of 1800 (Statutes, i. 138), some of which were won from him by 
pressure, but in a much earlier ordinanee, the 8o.ca11ed Statute of Ebuddlan 
(i, 70), where ho gives as his reason the delay of the exchequer's proper 
husiness. As to the motives which sent plaintiffs to the exdhequer, we 
find that when the king by way of ezeeptionai favour sanetions their going 
thither, he sometimes expressly saya that they are to have the benefit 
of the piooesses appropriate to crown debts. See Madox, Exchequer, i. 
209-214, li. 73-6. 

* Eleta, p. 66: ‘Eabai etiam [Bex] curiam suam in oanoellaria sua.' 

* Stubbs, Const. Hist. i. p. 881. 
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■world over*. Very little was done by the king that was not 
done by a document bearing the great seal ; it was ‘ the key of 
the kingdom®.’ The exchequer and the two benches had indeed [p.i7S] 
seals and could issue -writs running in the king’s name, writs, 
for example, summoning juries, coercing contumacious litigants 
or carrying judgments into effect; but the province of such 
writs was not very wide, and it was a very general rule that no 
action could be begun in the king’s courts and that no action 
touching freehold could be begun anywhere without an ‘original’ 
or (as we might say) ‘originating’ -writ, which proceeded from 
the chancery and served as tho justices’ warrant for entertaining 
that action*. During the course of Edward’s reign writs under 
the privy seal became common ; but the king was constrained to 
promise that no writ which concerned the common law should 
issue under that seal*, and very many of the writs thus authen- 
ticated were addressed to the chancellor and did but bid him 
set the great seal to some instrument which would be the final 
expression of the king’s will®. Confidential clerks or ‘secretaries,’ 

(for this word was coming into use) wore beginning to intervene 
between the king and his chancellor, sending to him written, or 
carrying to him oral messages". The chancellor was now a man 
of exalted rank, and, though theoretically the chancery ‘ followed 
the king,’ still as a matter of fact it often happened that the 
king was at one place while the chancellor was at another®, bu 

^ The term magUtri when applied to the mastera in ohancery seema at first 
merely to mark them as men with nniTereity degrees. But they were also 
piveetsptores, for in oertain oases they had power to order that a writ should 
issue; Bleta, p. 77. Apparently the olaes ot write known as magittralia 
eouaists of those whioU must he settled by one ot the magUtri; Braoton, f. 418 h. 
Edward I. had two apostoiio notaries in his ohancery, John Arthur of Oaen 
and iTohn Busshe, The seriee of masters of the rolls goes baok to the early 
years of Edward’s reign. The master of the rolls is the dhanceUor’s principal 
subordinate. 

® Hat, Par. Chion. Maj. y, 130. 

3 Writs issued by the court in the course of litigation are brevia iudieiaUa; 
they are sometimes said to ‘issue out of the rolls of the court; ’ this means that 
the order for the issue of the writ is on the oourt’s roll. 

* Artiouli super cartas, 1800, o. 6 (Statutes, i. 189). 

® The large oolleotion of privy seal writs in the Beeord Office begins in 
Edward I.*s reign, 

® Maitland, Memoranda de Parliamento, 38 Edward I., p. xzxvii, 

7 The stages by which the ohanoesy ceased as a matter of fimt to he a 
peripatetio office, following the king in his progiesees, have never yet been 
accurately ascertained; but it seuma probable that GhanoeUor Buinel made 
some noteworthy change in 1280 > Annales Monastioi, ii. 39S, iv, 477. 
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its final form almost every message, order or mandate that 
came, or was supposed to come, from the king, whether it 
concerned the greatest matter or the smallest, whether addressed 
to an emperor or to an escheator, whether addressed to all the 
lieges or to one man, was a document settled in the chancery 
and sealed with the great seal. Miles of parchment, close rolls 
and patent rolls, fine rolls and charter rolls. Eoman rolls, Gascon 
rolls and so forth, are covered with copies of these documents', 
ls.174] and yet reveal but a part of the chancery’s work, for no roll sets 
forth all those ‘ original* writs that were issued ‘ as of course*.’ 

The number of writs which were issued as of course for the Theorigt 

iml ^vTitSa 

purpose of enabling those who thought themselves wronged 
to bring their cases before the law courts, increased rapidly 
during the reign of Henry III A ‘register of origmal writs’ 
which comes from the end of that period will be much longer 
than one that comes from the beginning*. Apparently there 
were some writs which could be had for nothing; for others 
a mark or a half-mark would be charged, while, at least during 
Henry’s early years, there were others which were only to 
he had at high prices. We may find creditors promising the 
king a quarter or a third of the debts that they hope to 
recover*. Some distinction seems to have been taken between 
necessaries and luxuries. A royal writ was a necessary for one 
who was claiming freehold; it was a luxury for the creditor 
exacting a debt, for the local courts were open to him and he 
could proceed there without writ. Elaborate glosses overlaid 
the king's promise that he would sell justice to none, for a line 
between the price of justice and those mere court fees, which 
are demanded even in our own day, is not easily drawn*. 

That the poor should have their writs for nothing, was an 
accepted maxim*. The almost mechanical work of penning 
these ordinary writs was confided to clerks who stood low in the 
official hierarchy, to cursitors (cursarii)', it consisted chiefly of 

1 Xhs b««t intcodttotian to them will be tonnd ia E^mont, BClea Gascons 
(Doonmenta Inidita], Faria 1896. 

* U an intending litigant has to pa; for his original writ, then an entry will 
he made on the fine roll, bnt the nature of the writ wjU he hat biiefl; deecrihed, 
e.p.aa'awrit of trcepasa,* 'an attaint’ or the like. 6eeFIeta,p,T7. IheSecord 
Office contains large atoree of these writs. 

» HarT.l.B,,lU.176. 

* Excerpta e Botulis Finkm, i. 99, 49, 69, 68 1 Harr. h. B., iii. 19. 

■ Fleta, p. 77. ' Fleta, p, 77 ; Exceipta e Botulia Fiuiam, il. IQU 

18~2 
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filling with nanies and sums of money the blanks that were loft 
in the forms that they found in their registers ; hut some clerk 
of a highor grade seems to have been responsible for every 
writH No finality was as yet ascribed to the register; it was 
not regarded as an exhaustive scheme of justice to which no 
addition could be made save by definite legislation, though a 
common form, when once settled, was not to be lightly tampered 
with. New writs could be made, at all events if they were 
‘personal,’ not 'real’ — any innovation ‘touching freehold’ was a 
more serious matter — and they were made somewhat freely”, [p.176] 
To take the best example, towards the close of Henry’s reign the 
action of trespass, which is full of future history, becomes common 
somewhat suddenly. The chancery had not yet fallen so far 
apart fi’oin the courts of law that the justices could not get new 
writs made if they wanted them. In manuscript registers we 
find a group of new writs ascribed to William Raleigh who was 
for a while the foremost judge in the king’s court”. For 
some years before the barons’ war Henry attempted to govern 
without a chaucellor or with a chancellor who was such only in 
name^; his chancery was no serious obstacle to his will and 
pleasure, though now and again even a vice-chancellor might 
resign rather than set the seal to a document that he regarded 
as illegal". Complaints against new and unaccustomed writs grew 
loud". The discontented prelates and barons demanded a real 
cbancellor and one sworn to issue no writs, save ‘writs of course,’ 
without warrant from the baronial council’. "Under Edward I. 
two different causes tended to give stability and finality to the 
cycle of original writs. On the one hand, it became apparent 
that to invent new remedies was to make new laws, and events 
were deciding that only in a parliament of the three estates 
could new laws be made : even when the king was concerned, 
the list of actions was to be a closed list®. On the other hand, 

^ Fleta, p. 77-8. " Brnoton, f, 41S b-4141}, 

» Harv, L. R., iii. 173-4-6. 

" Mat. Far. Chron. Maj. iii. 364, 401, 48S, 630. 

" Ibid. iii. 630 ; v. 69i. 

" This begins as early as 1344 ; ibid. ir. 863, 367 ; vi. 863. 

f Ann. Burton, 448. 

9 Flaoita de Quo 'Warranto, 681, 886 : ■writs brought by the king are ^.Bashed 
hy the jndges. Bolts of Farl. i, 62 : Edvard Domplains to his aonucU that a 
particular ease has occurred which is not exactly met hy any of the three writs 
of escheat cnirent in the chancery. 
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chancery and chancellor had grown in dignity. There were 
great chancellors who were usually the king’s first ministers, 

Tho chancery was by this time independent of the 'benches.’ 

The days when the cWcellor would often sit among the justices 
were passing away, the days for stilf official correspondence 
between the courts and the chancery had come. 

It is but rarely that we hear of the chancery or the chan- 
cellor performing any work that can fairly he called judicial, triinaal. 
The issuing of the 'original’ writs was not judicial work, though 
tp.i76] we may learn from petitions addressed to the chancellor and 
from other sources that it was not always done mechanically: 
a friend of the chancellor might hope for a few words in 
hi.s writ that a stranger would hardly have obtained*. Of 
any 'equitable jurisdiction’ exercised in the chancery we hear 
nothing ; the king’s justices still believe that they can do what 
equity requires. But even of what afterwards became the 
' common law jurisdiction’ of the chancery, the jimisdiction of 
its ‘ordinary’ or ‘Latin side’ we hear very little. In later 
days that jurisdiction was concerned chiefly, though not solely, 
with cases in which a subject required some relief against the 
king’. In the latter half of the thirteenth century a subject 
who has aught against the king has, at least as a general rule, 
but one course open to him. He presents a petition to the 
king or the king and his council. This may come before the 
king himself, or before a full meeting of the council, or before a 
select body of councillors assigned to deal with such petitions 
as can be easily disposed of If he gets a favourable answer, 
this — since as yet he has shown but some plausible case for 
relief-will in general send him before some tribunal which will 
be instructed by a writ from the chancery to bear his claim 
and do what is just. Commonly that tribunal is the exchequer, 
which may be afforced for the occasion by the presence of the 
clianoellor and the justices; sometimes it is one of the benches, 
Occasionally, but rarely, the chancellor is appointed to hear and 
decide the cause*. 

* Boyal Letters, i. 68, 3T6, 382; ii iS. 

3 Hale, larisdictiou of the House of Lords, 47 ; Blacksione, Comm, iii, 48. 

* See Bolla of Parliameai, vol. i. paisim, and Maitland, Memoranda de 
Farliamento, 33 Edward 1. An Inatance of a ease oommitted to tBe ohancellor 
occurs in Bolls of Pari, i, p. 60 : 'Yeniant partes ooram oancellatio et ostendat 
el Adam qnare ipsos eiecit ; et flat eis institia.’ Such a response as this is rare. 

Already a practice obtained oi acknowledglag debts in the ohnneety, and when 
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The king’s court — to say no more of the exchequer and the |j.i 
chancery — ^has been slowly breaking up into three tribunals; 
there is a Common Bench, a King’s Bench, and a yet higher 
court, which in the days of Edward I. we may indifferently call 
the King in Council or the King in Parliament. A cleft began 
to appear when Henry II. in 1178 appointed certain justices to 
sit permanently in his court and hear the complaints of all men, 
hut reserved the more arduous cases for himself and the wise 
men of the realm’. It disappeared for a while under the 
absentee Eichard; it reappeared under John, who travelled 
through the country with justices in his train while other 
justices remained on ‘the bench' at Westminster’. Again it 
disappeared for a while during the minority of Henry III. ; we 
can see no permanent, central tribunal save that held by ‘ the 
justices of the bench ’ who sit term after term at Westminster, 
though the council of regency may in some sort supervise their 
work. It begins to reappear and this time for good and all when 
Henry is of full age and does justice in person. From the year 
1234 onwards — ^but the exact date can hardly be fixed — there 
are two different courts, each of which has its own set of rolls*. 
The one is held before the justices of ‘the bench’ who sit at 
Westminster, its records are the ‘de banco rolls’; the other 
follows the king, its records are the ‘ coram rege rolls,' A litigant 
summoned before the one is told to come ‘ before our justices at 
Westminster ’ ; if summoned before the other, he must appear 
‘ before us wheresoever we shall he in England.' And then the 
Great Charter has decreed that ‘common pleas’ are not to 
follow the king, hut are to be heard iu some certain place*. 
Thus ‘the bench’ has become the appropriate tribunal for 

tliis had been done, a wilt of exeantion would ieene from the chancery in the 
creditor’s favour. Piets, p. 76, mentions this as a ease in whioh a ' judioial* 
vnit issues from the chancery. But here originally there was little to be called 
jurisdiotion, tor the oreditor who had a leoognizonoe bad in theory what was 
equivalent to a judgment in hie favour, and ezeoutlon would issue as a matter 
of course. It is probable that in dealing with the hing’s wards the chancery 
exeroised something lihe jurisdiotion, e.g. by deciding that full age had or had 
not been attained, by allotting dower to widows and making partition among 
oo-heiiB ; but on the whole thie (like much of the work done in the Chancery 
Division to this day) is the work of an administrative office rather than of a 
tribunal 

r Above, p. 168. 

’ Beleot Pleas of the Crown (Selden Boo.), pp. xili-iix. 

* Kote Book, i. pp, 66-68. * Charter, 1216, o. 17. 
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ordinary civil suits between subject and subject. The comple- 
mentary rule, which assigns the 'pleas of tho crown’ to the 
court held coram rege, seems to grow up gradually and not to 
be the outcome of legislation^ The court held ooram rege is 
superior to, for it can correct the errors of, ‘ the bench Then 
[p.i78] early in Edward I.’s reign 'the bench,’ though in formal docu- 
ments it will keep its old name and until 1876 be simply 'the 
bench,’ begins to be called the Common Bench, and the name 
of King’s Bench is given to the court that is held ooram rege, 
or rather to one offshoot of it". 

We have to state the matter thus, for the court that during ConneU, 

parhttmont 

Henry s reign la held coram rege breaks mto segments. For and 
ordinary purposes it is a court held by a few professional 
justices; but at any moment it may become a fuller and 
grander tribunal ; the king may be there with his councillors; 
all the prelates and barons of the realm may be assembled. 

But whatever form it takes, it seems to be considered os 
essentially but one tribunal, 'the court of our lord the king 
held before the king himself’ In modern terms we might say 
that the court held before tho king in parliament and the court 
held before the king in oounoil are the court of king’s bench 
raised to a higher power. In Edward I.’8 reign there comes a 
further change. The term 'king’s bench’ is brought into use 
to signify the court held theoretically coram rege by the pro- 
fessional justices, and just about the same time a third set of 
plea rolls begins to appear. Besides the ' de banco rolls ’ and 
the ' coram rege rolls ’ there are those records which we know 

^ It is of oomparatiTely late otigui. There are siasy ctiminal eaeee on the 
de banco loUe of Bdwaid I. 

» Note Book, pi. 1166, 1189, 1190. 

* In diaciiBBions of this obsoare m^ter it has too often been forgotten that 
eo long ae there ms a Oonit of Common Fleas the moet solemn title of its 
jnstioes was ‘Jnstices of (he Benob,’ while in 1876 the jnstioes of the Queen's 
Bencih Were ‘Instloes assigned to hold pleas before the Queen herself.’ In 
10 Edw. L we have the Emg’s Bench dlstiiignisbed from the ‘Giieat Bench’; 

Flac. Ahbrer. p. 874. Abcnt this time ' the jnstioes of either benbh' becomes a 
common phiosc. Boss (ii. 160-186), Tiewing the matter barn a biogiapher’e 
stand-point, may be right in flzing a late date for the final establishment of the 
two courts, for until the end of Henry's reign the judges are easily moved 
backwards and foiwsitda between the two courts or divisions; but long befoia 
this there are two parallel sets of rolls; and Braoton uokj serve as an Instance of 
a judge who, so fkr as we know, never sat at 'the benoh,* hot for several years 
held pleas ' coram rege.' 
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as the 'pajliameat rolls’; the earliest extaat roll oomes from 
the year 1290. For some time to come, however, the cleft is 
not very deep ; the same plea that is found on a parliament roll 
may he found also on a coram rege roll^ For judicial purposes < 
the parliamentary sessions of the council can be conceived as 
strengthened, as ‘ afforced,’ sessions of the king’s bench. All the 
justices and all the chiefs of the great oflSces, all the masters Cp-I^] 
in ohancery and so forth, are members of the council, and, 
if they are not wanted elsewhere, will be summoned to those 
plenary sessions of the council that are known as ‘ parliaments.’ 

Thei'e remain in suspense many questions as to the composition 
and jurisdiction of this highest of all tribunals. Is that tribunal 
to be the assemblage of prelates and barons, or is it to be the 
king’s council ; is it to be but a court of second instance, or 
is it to have any original jurisdiction ? The fourteenth century 
must answer these questions ; the thirteenth leaves them open*. 

As to the courts held in the king’s name by men who are 
acting under temporary commissions, men who in a large 
sense of the term are ' itinerant justices,’ we must say but little, 
though were we to descend to details much might be said, for 
the king’s power to issue commissions has hardly a limit in law, 
but few limits in custom, aud new needs are being ever and anon 
met by new devices. But we may distinguish the main types 
of these commissions. What seems treated as the humblest 
is the commission to deliver a gaol. This in the latter part of 
Henry III.’s reign is done very frequently ; generally it is done 
by some three or four knights of the shire, and thus, long before 
the institution of justices of the peace, the country knights had 
been accustomed to do high criminal justice*. La order to 
dispose of the possessory assizes of novel disseisin and morb 

^ Hale, JoiiEdiotion of ike House of Iioids, p. 5S. 

’ The pioUem for the fourteenth centuiy is neatly raised by the words of 
Bleta, p. 6G ; 'Hohet enim Bex cunaw suam in eoncilio tvto in parliamentis suit, 
praesentibuB praelatis, oomitibaB, baronibns, prooeribus et alik viris petilis 
[corr. iorisperitiB].’ BesideB this the king has a eonrt (Sing’s Benoh) of jnetlGes 
‘locum sunra tenentes in Anglia’; also he hag a court befoie the justieeB of 
the (Common) Bench at Weatminster. The parallel passage in Braoton (f. 105 b, 

103) recognizes but two central courts, the Bench, and a iugher court whidh is 
more speoldoally the king's own oonrt, where his ‘chief justices’ sit. See 
hlaiUand, Memoianda de Forliamento, 83 Bdw. L, Introdnotlon, p. Ixxix. 

” Thus Cambridge gaol seems to bare been delivered abont twenty. four times 
in seven years, beginning with 2 Bdw. L, the deliverers being asuaily Cam^ 
brldgeshire knights. Beports of Bep. Keeper, xliii-xlix. 
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d’ancestor, a vast number of commissions were issued in every 
year. Early in Henry’s reign this work was often entrusted to 
four knights of the shire ; at a later time one of the permanent 
justices would usually he named and allowed to associate some 
knights with himself. Apparently a justice of assize had often 
to visit many towns or even villages in each county; his work 
[p.180] was not all done at the county town*. It must have been heavy, 
for these actions were extremely popular. In the second year 
of Edward’s reign some two thousand commissions of assize 
were issued*. Just at that timo the practice seems to have 
been to divide England into four circuits and to send two 
justices of assize round each circuit ; hut a full history of the 
circuits would he intricate and wearisome. Above all the other 
commissions ranked the commission for an iter ad omnia pladta, 
or more briefly for an iter or eyre. An eyre was by this time a 
long and laborious business. In the first place, if we suppose 
an eyre in Cambridgeshire announced, this has the effect of 
stopping all Cambridgeshire business in the bench. Litigants 
who have been told to appear before the justices at Westminster 
will now have to appear before the justices in eyre at Cambridge. 
There is no business before the bench at Westminster if an ejTe 
has been proclaimed in all the counties’. Then, again, the 
justices are provided with a long list of interrogatories {capitula 
itinens) which they are to address to local juries. Eveiy 
hundred, every rill in the county must be represented before 
them. These interrogatories — their number increases as time 
goes on — ^ransack the memories of the jurors and the local 
records for all that has happened in the shire since the last eyre 
took place some seven years ago ; every crime, every invasion of 
royal rights, every neglect of police duties must be presented’. 
The justices must sit in the county town from week to week 
and even from month to month before they will have got 
through the tedious task and inflicted the due tale of fines and 


* Biaoton took BevoaBbiie as&izes at Eutsr, Morchaxcl, Holton, Torringion, 
Ohulnlaigh, Barnataple, Umberleigb ; Note Book, 1. p. 17, 

* Calendar of Patent Bolls in 43rd Bep, of Bep. Keeper. 

* Baling Heniy’e reign there Seem to bare been several years in which 
no conrb was sitting at TVeatminster, eyres having been ptoolalmed in all or 
most of the counties : Note Book, i. pp. 141-S. 

* As to these articles see Select Fleas of the Crown (Belden Soo.), p. zzll. 
More of them in onr eeotion on Trespasses. 



202 


The Age of Bracton, 


[be. I. 


amercements^ Three or four of the permanent judges ■will be 
placed in the commission; "with them will be associated some of 
the magnates of the district ; bishops and even abbots, to the 
scandal of strict churchmen, have to serve as justices in eyre“. 
Probably it was thought expedient that some of the great Cp.is1] 
freeholders of the county should be commissioned, in order that 
no man might say that his judges were not his peera. An eyre 
was a sore burden ; the men of Cornwall fled before the face of 
the justices' ; we hear assertions of a binding custom that an 
eyre shall not take place more than once in seven years'. 
Expedients were being adopted which in course of time would 
enable the justices of assize to preside in the country over the 
trial of aotious which were pending before the benches; thus 
without the terrors of an eyre, the trial of civil aotious would 
take place in the counties and jm'ors would no longer be called 
to Westminster from their remote homes. But these expedients 
belong for the more part to Edward’s reign ; under his father a 
jury wearily travelling from Yorkshire or Devonshire towards 
London must have been no very uncommon sight*. 

Trinmph The king’s courts have been fast becoming the only judicial 
tribunals of any great importance. Throughout the reign the 
bulk of their plea rolls increased at a rapid rate. Every term 
the bench at Westminster entertained a multitude of causes. 

The litigants who came before it were often men of lowly rank 
who were quarrelling about small parcels of land. Though we 

1 The proceedings of an eyre can be best studied in Page, Three Assize BoUe 
for Northamfaerlsnd (Surtees Society), and in the rolls wbioh Mr Ohadwyok 
Eealay is publishing for the Somersetshire Becozd Booiety. 

' Bishops were largely employed in the first eyre of the reign. In 12Sd 
the appointment of an abbot is a scandal; Boh. Grossetsste, Bpistolas, pp, 105, 

108. 

s Ann. DunsA p. 13S (1233): 'guorum mein omnes ad silvas fugeront.* 

* Ann. 'Wigom. p. 446 (1261). Oloss Boll, Hen. III. No. 77, m. 9d : nn 
eyre in Norfolk is postponed as seven years have not elapsed sinoe the lost eyre. 

‘ A ‘nisi prius' olaxiBe was oocasionally used as early as 1225) see Note 
Book, pL 721 and many other oases. The burden of jury servioe was not so 
intolerable as it might seem, did we not lamember (1) that by far the most 
popular of all aotions were the assizes of novel disseisin and mort d’anoostor; 

(2) that these assizes were not as a general rule aotious pending in the court at 
Westminster, but were from the moment of their inception consigned to jgsticea 
of assize; (8) that 'trespass’ did not beooms common until late in the reign; 

(4) that jurors ware seldom required for aotions of debt or detinae or for aotions 
on prOhibitiouB; (6) that a 'grand assise’ was, or ought to have been, oonsti. 
luted of kni^ts. 
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hear some had stories of comipt and partial judges^ it is plain 
that this powerful, central tribunal must have been well tru.sted 
by the nation at large. Kioh and poor alike would go to it 
if they could. The local courts were being starved, and this 
result we can not ascribe altogether to the ambition or greed 
of the lawyers at Westminster. Of his own free will the small 
Cp. 182 ] freeholder passed by his lord’s court and the county court on 
his way to the great hall. He could there obtain a stronger and 
better commodity than any that was to be had elsewhere, a 
justice which, as men reckoned in those days, was swift and 
masterful ; he could there force his adversary to submit to a 
verdict instead of frndiug that his claim was met by some 
antique oath with oath-helpers. The voice of the nation, or 
what made itself heard as such, no longer, as in 1215, demanded 
protection for the seignorial courts^; it asked that the royal 
court should be endowed with yet new and anti-feudal powers ; 
it was to be in all temporal causes supreme®. Men were fast 
coming to the opinion that it ought to be, in Bentham’s phrase, 

‘ omnicompetent,’ and that for every wrong there should be a 
remedy in the court of their lord the king. This is not an idea 
that is imposed from above upon an unwilling people. Bracton 
himself, the royal judge, the professional la^vyer, does not 
thrust it forward as an obvious principle. He explains or even 
apologizes for certain manifestations of kingly justice which 
may seem to be at variance with feudal rules*. But still this 
principle is at work: it is the king’s business to provide a 
competent remedy for every wrong®. 

The number of the justices whom Henry kept in his pay Ihojndges 
was never large. If there were some three or four in his train 

* Mat. Foe. V. 218, 223, 240, chatges agolasi ’Bsaij oi Bath; t. 328, against 
Henry de la Mate. 

’ Chaiter, 1216, o. 34, 

* Petition oC 1238, o. 29: the great lords are not to make their comta 
tribunals of second instance. Pro-visions of ‘Westminster, c, 9, 10, damages 
axe to be given in the assize of mort d'aneestor; o. 6, procedure in dovei unds 
ftihil habtt (on aetion trhioh oontrovetts fendal principles) is to be speedier; 

0 . 18, the royal control over all actions touching freehold is to be seouted. 

Siat. Mailb. o. 29 ; the scope of the vrits of entry is to be extended at the 
expense of the writ of right. 

* Braoton, f. 106, a defence of dower unde niltil habetj f. 231, a defence of 
the writ of eoainage; comp. Kote Book, ph 1216. 

■ Bracton, f. 414 b: ‘pertinet enim ad legem ad ^namlibet ininriam oom> 
pescendam xemedinm competsns adhibere,' 
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to hold the pleas coram rege, some four or five at ‘the bench/ 
and three or four barons in the exchequer, this was enough. 
During the last years of the reign * the bench ’ seems to have 
but three, or even but two, occupants*. These judges are 
very truly the Mug’s servants ; he can move them about as 
seems best to him or dismiss them at a moment’s notice. By 
slow degrees the work of hearing and deciding causes is being 
disengaged from governmental business. The office of a chief [p.l8a] 
justiciar who is both the king’s prime minister and the president 
of the highest law court became extinct. Even Hubert de 
Burgh had hardly filled the place of Lucy and Glanvill, of 
Hubert Walter and Geoffrey Eitz Peter, for he seldom sat 
on the bench. For a short while after his fall in 1232 the 
justiciarship was committed to a lawyer, to Stephen Segrave ; 
but from 1234, when Segrave was disgraced and dismissed, until 
1268, when the time of revolution was at hand, the justiciarship 
was in abeyance. The title was then revived and borne for a 
season by Hugh Bigot, Hugh le Despenser and Philip Basset, 
whose names represent the alternating fortunes of contending 
factions. At last in 1268 Eobert de Brus, the future ‘com- 
petitor’ for the c^o^vn of Scotland, was appointed ‘chief justiciar 
to hold pleas before the king’; and the words thus added to the 
old title signified that only for judicial purposes was he to be 
chief justiciar’. With him began the new line of the chief 
justices of England who are but the presidents of a law court, 
and about the same time the presiding judge at ‘ the bench ’ or 
‘the common bench’ began to be formally styled its chief 
justice* It was no longer expected of the judge that he should 
be a statesman, or of the statesman that he should be expert 
in the law. We hear indeed complaints that the king puts 
unworthy and ignorant mon upon the bench, men who will do 


1 Note Book, i. pp. 144-6. 

’ Fosfi, Jadges, ii. 270. It is oonreniani to give the title of ' chief jasiice’ to 
the Bei'iea of piesidents of the king’s bench which begins at or abont this point, 
reserving ‘chief justiciar ' for the line of first ministers or viceroys which is 
becoming extinct. Bat this is a modem aitifioe. The change of style was 
really a very small one; it consisted in adding to the old title ‘OapUclis 
d'nsticiariuB Angllae’ the limiting words 'ad placita ooram Bege tenenda.’ So 
long as Latin is used, a justice is a iuitieiarius, a chief justice is a capitalit 
iusticiariia. In the twelfth century ittstitia had been the commoner title. 

* Foss, Judges, iii. 142, makes Gilbert Preston the first chief justice of the 
common pleas. 
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just what he wants; but some of the judges of Henry’s reign 
■were known to their contemporaries merely as great lawyers 
and seem to have earned the respect of all parties in the state*. 

Many of them were ecclesiastics ; among such we may Cleilcal 
reckon Martin Pateshull, William Raleigh, Robert Lexington, 
William of York, Henry of Bratton. Even Stephen Segrave 
seems to have had enough of the clerk about him to serve as a 
[p,i84] shield against temporal justice®. Bishops no longer steadily sat 
in the law courts, though they might now and again appear as 
justices in eyre ; but canonries, deaneries and even bishoprics 
were still to be earned by good service on the bench ; William 
Raleigh thus won the see of Norwich and William of York the 
see of Salisbury. However, all this was becoming somewhat 
scandalous; the clergy were being forbidden by the law of the 
church to study temporal law or decide temporal causes®. 

Before the end of the reign the lay element among the king's 
judges is beginning to outweigh the ecclesiastical; Thomas 
Multon and Roger Thurkelby are laymen who make names 
for themselves as learned justices^; but even of Edward L’s 
justices not a few were clerks. This is no small change; it 
means that the study of English law is falling apart from all 
other studies. Just at the same time a class of advocates who 
practised in the king’s courts was forming itself. Some of 
Edward’s judges had practised at the bar of his courts ; his 
father’s judges seem for the more part to have worked their 
way upwards as clerks in the courts, in the exchequer, in the 
chancery'. The change brought good with it and evil. Our 

I Note Book i. pp. 24-S. ' Mat. Par. Cbron. Maj. hi. 293. 

• 00 . 1, 2, 4, e, 10, X. 8, 60. Aim. Burton, p. 808-9 ; Artiolea of inquix; into 

the life of the olergy; ‘An aliqui aint,..iaiititiarii BaeculareB...An aliqui henefi* 
ciati andiant vsl doesant leges aaeoulareB.’ QrosBetoete, Bpiet. p. 266; Bobart 
Xezington baa piled irregulaiify upon Inegulaiity by hearing criminal causea on 
Sunday. Prom another letter (p. 106) we learn tiiat a olerical justice would 
salvo Ills conscience by leaving the bench when a sentence of death was to be 
passed. The oloike who write the plea rolls bare ecruplee ebont writing the 
word ‘anspendatur’;— ‘etldeo haheat indicium auum,’ or aimply 'et ideo etc,’ 
will be quite cnongh. *' 

Mat. Par. Chiun. Maj. iv. 49 : 'ThoinaB de Hnletuna, miles in armis cum 
inventus ei arridebat, et cum provectioiie csset oetatie abundone poasessionibue 
legiaque pcrltue aaeeulatie.’ Ibid. v. 817: ‘Eogeiua de Thnthebl miles et 
literatus.' 

• lAuienoe de Biok, who often represented Henry IH. in litigation, seems 
to bo one of the first men who cUmb to the jndioial bench from the bar; Poas, 

Judges, ii. 207. It is by no mesne impossible that Martin PateshnU was clerk 
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judges became a little less dependent on the king than they 
had been; our law was protected against Eoinanism and our 
constitution against the monarchical doctrines that Eomanism |>.:86] 
might have brought with it. On the other hand, law was 
divorced from literature; the age for law reports, for Year 
Books, had come; the age for a great exposition of English law 
had gone by. Happily in the fulness of the time the work had 
been done. 

Bracton’s book is the crown and flower of English medieval 
jurisprudence. What we know of its author has been written 
elsewhere, and may here be summed up very briefly^ His 
name was Henry of Bratton ; he was a Devonshire man, and in 
all likelihood he began his career as William Ealeigh’s clerk. 

In 1246 he was abeady a justice in eyre and was holding a 
dispensation granted by Ealeigh and confirmed by Innocent IT. 
for the tenure of three benefices. Erom 1248 until his death 
in 1268 he steadily took assizes in the south-western counties. 

Erom 1248 to 1257 or thereabouts he was among the justices 
who held pleas coram ipso rege\ in other words, he was a 
justice of the nascent court of King’s Bench, and the very 
highest places in church and state must have seemed to be 
open to bim. We may see him witnessing the king’s charters 
along with the great folk of the realm. Shortly after this, 
however, he appears to have retired or been dismissed from bis 
position in the central court, though to his dying day he acted 
as a justice of assize. In 1259 he became rector of the Devon- 
shire parish of Combe-in-Teignhead, in 1261 rector of Bideford, 
in 1264 archdeacon of Barnstaple, and in the same year 
chancellor of Exeter cathedral. Thus he seems to have left the 
king’s court just at the time when the revolutionary movement 
that preceded the barons’ war came to its first crisis ; and just 
about the same time he was told to restore to the treasury the 
large store of plea rolls, those of Martin Pateshull and William 
Ealeigh, which had been in his possession. Whether he was 
disgraced, and, if so, whether he had offended the king or the 

to Simon Fatedmll (see above, p. 169), that William Baleigh was Martin’s 
olerk (Maitland, (rloncestershire Fleas of the Crown, p. siii), that Braoton was 
Baleigh’a olerk and thus inherited the rolls that he need. William of York 
hod keen, a clerk in the chancetvs 'I raised yon ftom the depths; yon were 
the scribhler of my writs, a jnstioe and a hireUng,' says King Henry; Mat. Far. 

Chion. Maj. v. S74. 

* See Bracton’s Ifote Book ; also Braoton and Azo (Selden Soc.). 
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barons, we can not as yet decide. In the last year of his life, 
in 1267, he appeared once more in a prominent place ; he was 
a member of a commission of prelates, magnates and justices 
appointed to hear the complaints of ‘the disinherited’: that is, 
of those who had sided with Simon de Mont&rt. 

His is an unfinished book; we do not know that it was His booh, 
published in his lifetime. The main part of it seems to have 
been written between 1260 and 1258, the time when he had to 
surrender the plea rolls ; apparently he was still glossing and 
annotating it at a later time ; but at present we can not always 
[p.i86] distinguish his own adSmones &om those of later commen' 
tators. A 'note book’ has come down to us which seems to 
have been hk It contains some two thousand cases copied 
from the rolls of Pateshull and Raleigh, over against some of 
which marginal notes have been written; to all appearance they 
came from Bracton’s hand or from Braoton’s head^ 

Romanesque in form, English iu substance — this perhaps is 
the best brief phrase that we can find for the outcome of his ton’s iroik 
labours ; but yet it is not very good*. He had at his command 
and had diligently studied the works of the famous Italian 
lawyer, Azo of Bologna ; he also made some use at first hand of itoHon 
various parts of the Corpus luris Givilis, of the Decretum, and 
of the Demetals, and he levied contributions from the canonist 
Tancred. His general idea of a law book, of the method by 
which law should be expounded and legal principles har- 
monized, has been derived from these sources. He has 
borrowed from them large maxims, such as might well be 
conceived as parts of universal and 'natural' law; he has 
borrowed some more specific rules, for the more part such as 
deal with matters of rare occurrence in England ; be is guilty 
of a few classical pedantries and sometimes uses foreign terms 
instead of those that were current in the courts. It is highly 
probable that if many of his fellows on the bench had shared 
his bent, the romano-canomcal jurisprudence would have be- 
come a ‘subsidiary law’ in England: that is, a law to be 
adduced when enacted law and customary law had no clear 
answer for a question; but we can not treat his book as a 

^ Btaoion’s IJoie Book, vol. L ilbe disooverr was daa to Prof. Paul 
VmogradoB, 

' Sea Quierbook, Henrioaa de Biooton; Soiatton, Boman Law in England; 

Braoton and Azo (Selden 8oo,). 
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proof Ijliat snoh was the case in his own dcay\ We do not know 
that any of his fellows had more than that superficial acquaint- [p- 
ance with the law of the church which was common among 
ecclesiastics; they might he archdeacons, they might hope to be 
bishops, hut the judicial functions of bishops and archdeacons 
were by this time commonly delegated to their professionally 
learned ' officials.’ But further, his own knowledge of Roman 
law was by no means very deep when judged by the standard 
of his time, and we have little reason for believing that he had 
acquired it academically. His neology leaves no mark on the 
techmcal language of the courts; the ‘tenant for term of years’ 
does not become an ‘usufructuary’; and if upon a plea roll we 
find a litigant made to talk about the corpus and animus 
necessary for possession, we shall find that the roll is Bracton’s 
own’. Still Bracton’s debt — and therefore our debt — to the 
civilians is inestimably great. But for them, his book would 
have been impossible ; but for them, as the fourteenth century 
will show us. some beggarly collection of annotated writs would 
have been the best that we should have had from him; we 
should have missed not only the splendid plan, the orderly 
arrangement, the keen dilemmas, but also the sacerdotal spirit 
of the work’. 

On the other hand, the main matter of his treatise is genuine 
English law laboriously collected out of the plea rolls of the 

1 71ia nearest approaoh to an admiaslon that Boman law may be employed 
to oka out BngUah law is to he found on a roll of 1237-3, Note Booh, pi. 1227. 
The question la oa to whether a palatinate can be partitioned among eo-heirs; 
the magnates, prelatea and iaaiioes dedare that they nerer heard of a similar 
ease, that they do not know whether there ie anything about it in bfagna 
Carta, that they will not follow foreign preoedente, and that they have seen no 
such case in iure ecripto (i.e. in Boman law); therefore they sdjoum their 
decielon. Any notion that this country was in any way eubjeet to the empire 
would have been eaouted in England. Just when Bracton was writing it had 
become extremely probable that the Emperor for the time bdng would, when in 
England, be a subject and voesal of the king of England. Bieaxdua Bex 
Alemanniae (he was Bis Bmanerutn amper mgwtm) was impleaded for a 
novel disSHsm; Placit. Abbrev. p. 145. 

’ Abbrer. Placit. p. 128; 'nunquam se dimieit de terra ilia oorpoie neo 
animo.’ This is from one of the rolls which record Biaoton’e doings ae a 
juatice of aaeize. They are to be edited by Mr Chodwyok Bealey. As to the 
nsnfmct, see Bote Book, i. p. 91-93. 

> Bracton, {.2b, 3 ; 'Ins didtui are boni et aequi, cuius merito quis nos 
Bsoerdotee appeUat: iuetitiom namque oolimue et saora iura minietramus.* 
This old phrase (Dig, L 1. 1) is no cant in Broo ton’s mouth; he feels that he ie 
a priest of the law, a priest for ever after the order of Ulpian. 



cn. vn.] 


The Age of Bracton. 


209 


king’s court. He expressly cites some five hundred decisions) 
and whenever we compare his treatise with the records — and 
this can now be done at innumerable points — he seems to 
be fairly stating the practice of the king’s court. No doubt 
our modern, our very modem, conception of rigorous ' case law ’ 
was far from his mind. He assumed a much larger liberty of 
picking and choosing his 'authorities’ than would be conceded 
now-a-days to an English text-writer. But still his endeavour 
is to state the practice, the best and most approved practice, of 
the king’s court, and of any desire to romanize the law we 
must absolutely acquit him. To take the most obvious instance, 
in the controversy about the legitimation of bastards he is 
as staunch an opponent of the leges and canones as the most 
bigoted baron could be, and indeed we find some difficulty in 
absolving bim or his teachers from a charge of having falsified 
[p.l88] history in order to secure a triumph for English law*. The few 
political inclinations that we can detect in his book are those of 
a royal justice; they are anti-feudal and anti-ecclesiastical 
leaninga He will maintain the state against the feudal lord.s, 
the kingly power against aeignorial justice, and pious church- 
man, dutiful son of the pope, though he be, he will maintain 
the state against the church. As to the flagrant disputes 
between the king and the incorporate realm, the universitas 
rcyni, perhaps his mind fluctuated; perhaps, though no courtier, 
he sometimes said less than he thought; but at any rate 
his Bomanism has not made him an advocate of absolute 
monarchy". 

The book was successful. Some forty or fifty manuscripts Latev 

Sooks. 

* Note Book, i 104-llC. 

* For the anti-ieodol incUnstion see the aigoment in favour of free 
alienation; Bracton, f. 45h-46b. For the anti-ecolegiBetical tendency see the 
whole iieatinent oi the writ of prohibition, f. 401-410, many sentences in whiob 
flatly coutradiot claims which were being made by the high churchmen of tlio 
day, Bracton, however, if we mistake not, is within the erclesia^tioal sphere a 
thorough-going papalist. He ascribes to the pops not merely a jurisdiction, 
but an ordinaria iw Udictia, over all men. As to his political opinions see Note 
Book, i. pp. 20-S3. We ran not decide what they were until some certain 
answer has been found for the question whether he wrote the fiery words on 
f. 34; but the moderate and unquestioned passage on f. 171b is enough to 
show that he was neither a courtly flatterer nor a champion of deipotio 
monarchy; this however is evident enough from many otlier passages, 
including that (f. 107] in which he wilfully distorts (Note Book, i. p. 4} the 'sed 
et quod principi placuit’ 


P. M. 1, 
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of it vrill seem a sufficient body of witnesses to attest its 
popularity, especially when we remember that the text of 
some of our oldest Yeai- Books has to be sought for in unique 
copies. It became the basis of the legal literature of Edward 
I.’a day. Gilbert Thornton, chief justice of the king’s bench, 
made an epitome of it*. This we have lost, unless it be 
represented by soma of those manuscripts of Bracton's work 
which omit his references to the plea rolls. About the year 
1290 two other books were written which are to a great 
degree reproductions of the classical treatise’. The so-called 
‘Fleta’ is little better than an ill-arranged epitome; what 
its author has not borrowed from Bracton he has for the more 
part borrowed from some of those little tracts on husbandry 
and the economic management of manorial afiairs which were 
becoming popular*. The so-called ‘Britton’ has better claim [i).i89] 
to be called an original work. It is in French, and the whole 
law has been put into the king’s mouth. It must have been 
useful, manuscripts of it are common ; on the other hand, Fleta 
was to all appearance a failure. To these we might add some 
little tracts on procedure ascribed to Ealph Hengham, one of 
Edward I.’s chief justices. This however is not the place in 
wliich to speak at any length of these products of the Edwardian 
age ; but to name them ha.s been necessary since sometimes they 
will help us to discover the law of Henry Ill’s reign when 
Bracton fails us. After all that has been done towards publish- 
ing the records of that reign, we shall still be dependent on 
Bracton; but enough has been published to prove that he is a 
guide who will not mislead us, if only we are careful to distin- 
guish — and this is not very difficult — between his statement of 
English law and his cosmopolitan jurisprudence. 

Of other law books of Henry’s reign little is known and 
little need be said; the gap between them and Bracton’s iSumma 
is immense. Copies of the chancery’s ‘register of original writs’ 
were pretty widely distributed ; often a religious house had a 
copy ; sometimes brief notes of an intensely practical character 
would be written in thorn. There is extant, and now in the 
piess, an interesting book of precedents for the use of pleaders 


* Seldeu, Bissertatio ad Pletam, p, 456. 

’ Niflhola, Inteoduction to faia edition of Britton, 
t Walter of Henle;, ed. Lamond and Cnuniugham, 
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in the king’s court which helongs to Henry’s time*, and from 
that time we begin to get precedents for the use of pleaders in 
the local courts, conveyancing precedents, and precedents for 
manorial accounts’; also brief disquisitions on rural economy 
which throw light on legal arrangements*. Once more we must 
mention — ^though they are not literature — the voluminous rolls 
of the two benches, the exchequer and the chancery. About 
the middle of the century these are being supplemented by 
the rolls of local courts*, while much may be learnt from the 
manorial surveys or ‘ extents,’ numerous examples of which have 
been preserved in the monastic cartularies and elsewhere. 

Ip.i 90 ] Before the end of the thirteenth century there already exists T'l* leg^i 

111.. II. 11 piofea^uiQ. 

a legal profession, a class of men who make money by repre- 
senting litigants before the courts and giving legal advice. The 
evolution of this class has been slow, for it has been withstood 
by certain ancient principles". The old procedure required of a 
litigant that he should appear before the court in his own person 
and conduct his own cause in his own words. For one thing, 
the notion of agency, the notion that the words or acts of Roger 
may he attributed to Ralph because Ralph has been pleased to 
declare that this shall he so, is not of any great antiquity. In 
the second place, so long as procedure is very formal, so long as 
the whole fate of a lawsuit depends upon the exact words that 
the parties utter when they are before the tribunal, it is hardly 
right that one of them should be represented by an expert who 
has studied the art of pleading; — John may fairly object that 
he has been summoned to an.swer not the circumspect Roger 
hut the hlunderiug Ralph; if Ralph can not state his own case 
in due form of law, he is not entitled to an answer. Still in yet Pieaden 
ancient days a litigant is allowed to bring into court with him 
a ]»arty of friends and to take ’counsel’ with them before he 
pb'ads. In the Leges Senrioi it is already the peculiar mark of 
an accusation of felony that the accused is allowed no counsel, 
hut must answer at once ; in all other cases a man may have 
counsel*. What is more, it is by this time permitted that one 

* Bievia Flacitaia, now bfing edited by Mr Ci. I. Tamer. 

" The Oourt Baroa (Selden Soe.}, iDtroduatiou. 

* See the edition of 'Walter of Henley cited above. 

" Select Fleaa in Manorial Courts (Selden Soe,), Introdnotion. 

" Brunner, Foreehongen, p, 989; Brunner, B. B. Q-. ii. Sd9. 

* Leg. Dent. 46, 47, 48, 49, 61 § 18, W. 
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of those who ‘ are of counsel with him ’ should speak for him. 

The captiousness of the old procedure is defeating its own end, 
and so a man is allowed to put forward some one else to speak 
for him, not in order that he may he bound by that other 
person’s words, but in order that he may have a chance of 
correcting formal blunders and supplying omissions. What the 
litigant himself has said in court he has said once and for all, 
but what a friend has said in his favour he may disavow^ The 
professional pleader makes his way into the courts, not as one [p.i9X] 
who will represent a litigant, but as one who will stand by the 
litigant’s side and apeak in his favour, subject however to correc- 
tion, for his words will not bind his client until that client has 
expressly or tacitly adopted them. Perhaps the main object of 
having a pleader is that one may have two chances of pleading 
correctly. Even in the thirteenth century we may see the 
pleader disavowed. One John de Planez, in pleading for William 
of Oookham, called Henry H. the grandfather instead of the 
father of King John; William disavowed the plea, and the 
advocate was amerced for his blunder®. And so, before any 
one is taken at his pleader’s words, it is usual for the court to 
ask him whether he will abide by the plea'. Just because 
the pleader makes his appearance in this informal fashion, as a 
mere friend who stands by the litigant’s side and provisionally 
speaks on his behalf, it is difficult for us to discover whether 
pleaders are commonly employed and whether they are already 
menabers of a professional class. The formal records of litigation 
take no notice of them unless they are disavowed*. 

Attorneys. It is otherwise with the attorney, for the attorney represents 
his principal : he has been appointed, attorned (that is, turned 
to the business in hand), and for good and ill, for gain and loss 

^ Iieg. Hear. 46 § S: ‘Bonnm antem est, ut oum alicoins oonsilinni In 
placito ledditur, oum emendatione dicendum praedicutur, nt si forts perorator 
Tsl Buperadieoeiit aliqnid, vel omiserit, emendaie lioeat d. Saepe ecim fit, ut 
in sua oanaa quia minus -ndsat quam in aitErins, et in ors altsrius pleiumqua 
potent emsndaie quod in suo non Uoeiei.' 

' Bots Book, pi. 298. So in pi. 191 ; ' dsadvooat quod narrator snus pro so 
nanavlt.’ So in pi. 1106 ; ‘ Alanus ds Wasionesham qui narra'vit pro Eustaoliio 
in mieerisordia, quia BustachinB deadvoca-rit id quod pro so nonavit.’ 

' The Oonrt Baron (Sslden Soo.), p. 41. Ssisrsnoes to this proctios may ba 
found in tha Tear Books, t.g. 7, S. 86-6 Bdw. I., pp. 297, 458. 

* Mat. Par. Chron. Maj. iii. 124. It is notised as somswhat strangs that in 
1227 ths king’s brother Earl Bichard of Cornwall should nrgs his claims before 
the king 'sine aliquo advocate rationahiliter simul et eloquenter.’ 
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(nd luermdum et perdendvm) he stands in his principal’s stead. 

In England and in other countries the right to appoint an 
attorney is no outcome of ancient folk-law ; it is a royal privilege. 

The king, as is often the case, has put himself outside the old 
law : he appoints representatives to carry on his multitudinous 
law-suits, and the privilege that he asserts on his own behalf 
he can concede to others. Already in Glanvill’s day every one 
who is engaged in civil litigation in the king’s court enjoys this 
192] right of appointing an attorney, or rather, for the word attorney 
is hardly yet in use, a responsalisK But the right is narrowly 
limited. The litigant must appear before the court in his 
proper person and must there put some one else in his stead to 
gain or lose in some particular plea. Whatever is more than 
this can only he accomplished by means of a royal writ. Thus 
it is only under a royal writ that a man can have a general 
prospective power of appointing attorneys to act for him in 
future litigation®. Sneh writs are by no means matters of course ; 
they usually recite some special reasons why an exceptional 
boon should be granted the grantee is going abroad on the 
king’s business, or he is the abbot of a royal monastery and too 
old or infirm for laborious journeys*. In the communal courts 
a litigant could not appoint an attorney unless he had the king’s 
writ authorizing him to do so*. 

The attorneys of the period which is now before us do not 

* not proles* 

seem to be in any sense * officera of the court/ nor do they as siouai. 
yet constitute a closed professional class Probably every ‘ free 
and lawful’ person may appear as the attorney of another; 
even a woman may be an attorney', and a wife may be her 
husband’s attorney*. A bishop will appoint one of his clerks, 
an abbot one of his monks, a baron will be represented by his 
steward or by one of his knights. Occasionally, however, as we 
look down the list of attorneys we see the same names repeating 
themselves, and draw the inference that there are some men 
who are holding themselves out as ready to represent whoever 
will employ them. A change comes in Edward L’s day which 

* OlanviU, lib. xi. 

* Ros Stat. \Yest. 11. o. 10, which gave a genaial right to appoint an attorney 
to appear in all oanseB which should come hcioie the jasticea in a given eyre. 

* llegistruiu Brevium Originalium, ft. 20-23. 

* Britton, vol. ii. p. 057, 

* Seleot Civil Pleas, pi. 141. 

« Sote Book, pi. 343, 1361, 1307. 
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gives a new definiteness to the class of attorneys as well as to 
the class of counsellors. 

Eeeurting for a moment to the class of counsellors, we 
observe that Eiohard of Anesty, when he prosecuted his tedious 
suit, followed the royal court in its peregrinations with a 
group of ' friends and helpers and pleaders ’ in his trains For 
his litigation in the ecclesiastical courts he naturally required 
professional aid, and he had it from Italian lawyers resident in Cp- 
this country; among thorn was Master Ambrose, who was in 
every sense one of the first lawyers in England, first in time as 
well as firat in learning*. But even in the king’s court he was 
surrounded by fnends and helpers and pleaders, and among 
them was Eanulf Glanvill*. For a long time, however, we hear 
very little of professional counsellors in the temporal courts. 
This is the mote noticeable because Matthew Paris is full of 
complaints again.st the pack of bellowing legists whom the king 
employs and whom he lets slip whenever an episcopal election 
goes against his wishes*. They are not men skilled in English 
law; they are romanists and canonists; many of them are 
foreigners; one of the most infamous of them, if we judge them 
hy Matthew’s report, is the renowned Hostiensis*. The only 
persons who are mentioned as learned in English law are the 
king’s justices', and they to all appearance have been selected, 
not out of a body of advocates seeking for employment from the 

^ Sea abore, p. 168. 

e Gesta Abbatnm, i. 136: 'Bobsrtva [Abbas S. A)baiii],,,.,.]i{agi8tiam 
Atobrosium, olericam BDTini, legis paritisaimum, Italictun natioiie (da piimia 
tempore, adentia at moribaa, Angliae lagla paritia) Boiiiam...deatina7it.’ See 
also Iiiabetmann, B. H. B. si. 818-4. 

' On 81 Haicb, 1163, Glanrill appeared along witli Aseatrr at Windsor ; at 
Miehaelmas in that ;ear be beoama aberifi of Yorkshire. 

* Mat. Bar. Obrou. Maj. iil. Ill: ‘Bioardua da Maiisoo Bunelmensis 
epiBsopns...outia tumoltu yalido rebaantium legistaium.’ Ibid. 631; 'Miserat 
enim [rax] ad ouriam Bomanam nimm legiatarnm saoium, quornm magnam 
catervam retiniiit, qnaai Venator oanes ranatioos, super eleotoras praelatorum 
diBO(^uiandoB, yid^oat Bimonam Hormaimum.’ Ibid. 338, ‘Bogenun da 
Oantela legiatam’; 483, 'Magisier Odo [da EUkanny] legista’; 491, 'legiaUa 
anas Bomipedaa'; 491, 'Simonem Bormannum at Alexandmm Saeoulatent 
legiatas oonduotitios': iy. 360, 'Alezandrum logistam, oognomento Saecu- 
laretn.’ 

' Sea above, p. 123. 

‘ llboB, iii. 190, PateshoU is 'legum terrae peritus’; iii. 626, Boleigb is 
‘legum terras petitisatmus' ; iv. 49, Multon is 'legis paritas’; iv, SS7, William of 
York ia ' legum regni peritissimns.’ 
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general public, but from among tbe king’s civil servants, the 
clerks of his court and of his chancery and those laymen who 
have done good work in subordinate offices. However, when in 
his account of the year 1235 Paris tells us how Henry sought to 
crush the aged Hubert de Burgh with accusations, he represents 
Hubert’s faithful counsellor Lawrence of St Albans as having to 
contend against ' all the advocates of the bench whom we com- 
[p,i04] monly call counters V In 1268 ‘a counter of the bench’ 

assaulted a justice of the Jews in Westminster Hall ; his fellow 
counters interceded for him’. The king already seems to have 
permanently retained a number of persons to plead his causes 
for him; but whether these men ore free to plead for other 
people when the king's interests are not in question, and 
whether they aspire to any exclusive right of audience we do 
not know. But lawyers seem to have rapidly taken possession 
of the civic courts in London. In 1259 the king was compelled 
to concede to the citizens that in their hustings and other 
courts they might plead their own causes without lawyers 
{caimdioi), saving pleas of the crown, pleas of land, and pleas 
of unlawful distraint*. This looks as if in London there had 
been an unusually rapid development of a professional caste- 
By this time the practice of the ecclesiastical courts would 
serve as an example. The attorney is the temporal equivalent 
for the canonical proctor, and the ‘ nairator ’ or ‘ countoi ’ is the 
temporal equivalent for the canonical advocate. In 1231 the 
legatine constitutions of Cardinal Otho had ordained that no 
one was to serve as an advocate in an ecclesiastical court, except 
in certain exceptional oases, until he had taken an oath before 
his bishop to do his duty and not to pervert justice'*. Thus 
a close body of professional advocates was formed, and this 
would serve as a model for a similar body of professional 
' counters.' 

Then in Edward I.’s day we see that the king has retained 
pleaders who are known as his servants or serjeants at law 


» Mat. Par, Oliron. Msj, iil. 619 : 'lioel Hex cam omnilius ptolooutoribna 
bnnoi quos nanatores Tulgarilor appaUamub in oonttarhim ntterctar.* The 
lalln narrator anil its Prench equivalent contour became technical terms. K 
an English teim was in use, it was perhaps /erspeaixr. 

’ Madox, Ezchcqner, i. 336. 
c Libor de Antiquis Legibas, 13-S. 

* Mat. Par. Cbron. Maj. iii. 439-440 ; Joh. de Athona, p. 70. 
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{servimtes ad legem). Already in 1275 iL is necessary to threaten 
with imprisonment 'the seijeant counter ’ who is guilty of 
collusive or deceitful practice*. Also there seem to he about 
the court many young men who are learning to plead, and whose 
title of ' apprentices ’ suggests that they are the pupils of the 
Serjeants. We may infer that already before 1292 these 
practitioners had acquired some exclusive right of audience. 

In that year King Edward directed his justices to provide for 
every county a sufficient number of attorneys and apprentices fe. I9B] 
from among the beat, the most lawful and the most teachable, 
so that Idng and people might be well served. The suggestion 
was made that a hundred and forty of such men would be 
enough, but the justices might, if they pleased, appoint a larger 
number*. 

By this measure, which, however, may not have been the 
first of its kind, ' both branches of the profession ’ were placed 
under the control of the justices, and apparently a monopoly 
was secured for those who had been thus appointed*. Soma 
twelve years earlier the mayor and aldermen of London had 
been compelled to lament the ignorance and ill manners of the 
pleaders and attorneys who practised in the civic courts, and to 
ordain that none should habitually practise there who had not 
been duly admitted by the mayor. They added that no counter 
was to he an attorney, and thus sanctioned that ‘ separation of 
the two branches of the profession’ which still endures in 
England ; but really, as we have already seen, these two branches 
had different roots the attorney represents his client, appears 
in his client’s place, while the counter speaks on behalf of a 
litigant who is present in court either in person or by attorney. 

The civic fathers were further compelled to threaten with sus- 
pension. the pleader who took money with both hands or reviled 
his antagonist* It is from 1292 that we get our first Year 
Book, and we see that already the great litigation of the realm, 


1 Stat. West. I. e. 29. 

* Bolls of PatUaoaeiit, i. 84. 

> So early as 19S3 the bishop of Bochester was impleadsA by the archbishop 
of Oanterhnry in the kitig's court, * et Abell de S. Martino venit et nauavit pro 
epissopo et non fuit advocatos; ideo in miserioordia’; Placit. Ahhrev, 137. 
We can not be ^uite certain that the objection to Abel was that ha was not a 
member of the legal profession ; perhaps the bishop had given him no authority 
to plead bis cause. 

* Liber Custumatum, i. 980 (a.s. 1980), 
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the litigation which is worthy to be reported, is conducted by a 
small group of men. Lowther, Spigomel, Howard, Hertpol, 

King, Huntingdon, Heyham — one of them will be engaged in 
almost eveiy case, Nor is it only in the king’s court and the 
civic courts that the professional pleader is found. Already in 
1240 the Abbot of Ramsey ordained that none of his tenants 
was to bring a pleader into his courts to impede or delay his 
seignorial justice^ and in 1276 we find one William of Bolton 
practising in partnership with other pleaders before the court 
{p.i!i6] of the fair of St Ives”. Many details are still obscure, but in 
Edward I.’s day it is that our legal profession first begins to 
take a definite shape. We see a group of counsel, of aerjeants 
and apprentices on the one hand, and a group of professional 
attorneys on the other, and both of them derive their right to 
practise from the king either mediately or immediately*. 

So soon as there is a legal profession, professional opinion is Profea- 
among the moat powerful of the forces that mould the law, and opinion, 
we may see it exercising its influence directly as well as in- 
directlj'. In Edward I.’s day it is impossible to uphold a writ 
which 'all the serjeants’ condemn, and often enough to the 
medieval law-reporter ‘the opinion of the serjeants' seems as 
weighty as any judgment*. 

That the professional pleader of Edward I.’s day had learnt Decline o£ 
law as a science, had attended lectures or read hooks, we do uot 
know ; very probably his education had generally been of a 
purely empirical kind. Sometimes he was a legist. In 1307 a 
judge says to counsel, ‘ Paaseley, you are a legist and there is a 
written law which spesiks of this matter, Cogi possesscn-em etc.’’ 

A certain knowledge of, and reverence for, the broader maxims 
of ‘the written law' is apparent. ‘Volenti non lit iniuria,’ 

‘Melior est conditio possidentis,’ ‘Res inter alios acta,’ such 
phrases ns these can be produced in court when there is occasion 


* Catt. Baina. i. 423. 

* I’leaa in Kanorial Courts (Seldsn Soc,), 155, 159, ICO, 

* Walter of Hemhigford (ed. Hearns], ii. 208, tells bow in 1301 tbs Abp. of 
Voib was impleaded. 'Hone of liis oomisel not any of all the pleaders 
(narmtures) oouUl or dared answer for tiim. So in his own person, like one of 
the people, and before all the people, he made his answer bareheaded; — (or the 
men of the court did not love him.’ 

* See e.g. T. B. 80-1 Edw. I. p. 107, 

' V. B. 33-5 Edw. 1. p. 471. The allusion is to Cod. 8. 81. 11 : * Oogl 
possessorem ab eo, qvd expetit, dtnlnin suae posseaUonis dieeie, incivile est,' 
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for them^ They could be easily found ; the Decretals of Pope 
Boniface YIII end with a bouquet of these showy proverbs®. 

When in any century from the thirteenth to the nineteenth an 
English lawyer indulges in a Latin maxim, he is generally, 
though of this he may be profoundly ignorant, quoting from 
the Sext. But we have only to look at manuscripts of Braoton’a 
text to see that the influence of Eoman law is on the wane, is 
already very slight. Transcribers who can copy correctly fe 197 J 
enough good homely stuff about the assize of novel disseisin, 
make utter nonsense of the subtler discussions which Bracton 
hod borrowed from Azo. A climax is reached when the 
aotiofamiliae heroiscundae has become an action about the 
family of the lady Hercisounda, or, since even her name is 
outlandish, the lady of Hertescombe, who probably had estates 
in Devonshire*. 

In England that Eoman institution, the notarial system, 
never took deep roott Our kings did not assume the im- 
perial privilege of appointing notaries, nor did our law require 
that deeds or wills or other instruments in common use should 
be prepared or attested by professional experts. Now and 
again when some document was to be drawn up which would 
demand the credence of foreigners, a papal notary would be 
employed. It was a papal notary who framed the most magni- 
ficent record of King Edward’s justice, the record of the suit 
in which the crown of Scotland was at stake*. But it is worthy 
of remark that, while in our temporal courts the art of record- 
ing pleas had been brought to a high degree of perfection, the 
English ecclesiastical courts seem to have borne among con- 
tiuental canonists a bad repute because of their careless and 
inartistic records. This we learn from an Italian notary, one 

1 Y. B. 33-6 Edw. I. p. 9; SO-1 Bdw. I. p. 67i 31-2 Edw. I. 206. 

- Be reffulia tuna, in ti“. 

Britton (ed. Eichols), ii. 66 . 

a Constitntiong of Otho (1237), Mat. Par. iii. 438; Job. do Athona, p. 67: 

‘ Qiiouiam tabeUionma osua in regno Angliae non habetur.' See Selden, Titles 
of Honont, Works, ed. 1726, vol. iii. pp. lSl-2, 467. A book d English 
precedents of the thirteenth centoiy leznatks that for a bond two witnesses 
with the tabeUio or notary ere enough; see L. Q. B. vii. 66 . We must 
remember, however, that a mercantile bond should be so attested that it will 
he valid in foreign courts. 

. ‘ Eoedera, i. 784: 'Ego Johannes Erturi de Cadomo apostoheae sedls 
auctoritate notarias,' This John Aithui of Caen was a master of the 
chancery. 4 



CH. vn.] The Age of Bracton. 219 

John of Bologna, who dedicated to Archbishop Peotham a 
collection of judicial precedents, destined — so its author hoped 
— to reform our slovenly insular documents*. In later days 
there were always some apostolic notanes in England. In the 
[ip. 198 ] fourteenth century the testament of a prelate or baron will 
sometimes take the form of a notarial instrument. But an 
acquaintance with the law of the land sufficient to enable one 
to draw a charter of feoffment, a lease, a mortgage, a will, was 
in all likelihood a common accomplishment among the clorgy, 
regular and secular. If we closely scan the cartulary of any 
rich religious house we shall probably infer that it had its own 
collection of common forms. It is quite conceivable that some 
instruction in conveyancing was given in the universities. 
From the second half of the thirteenth century we begin to 
get books of precedents, and sometimes the formulas of purely 
temporal transactions will be mixed up with instruments des- 
tined to come before the ecclesiastical courts', From the 
Norman Conquest onwards the practice of using written in- 
struments slowly spreads downwards from the king’s chancery. 
The private deeds (cartae) are for the more part very brief, 
clear and business-like instruments ; they closely resemble those 
that were executed in northern France. The most elaborate 
documents are those which proceed from the king’s court. If 
a man wishes to do with land anything that is at all unusual, 
he does it by means of a fictitious action brought and compro- 
mised in the king’s court. The instrument which records this 
compromise, this 'final concord’ or ‘fine,’ will be drawn up 
by the royal clerks, and one copy of it, the so-called ‘ foot of 
the fine,’ will remain with the court. By this means, before 
the thirteenth century is out, some complex ‘family settle- 
ments’ are being made. Also the Lombard merchants have 
brought with them precedents for bonds, lengthy, precise and 

^ Bethmann-Hollweg, Civilprozess, vi. 180, gives an acoonnt of this book. 
The author sa;s to the Aiohbishop: 'Cum solctupnis veatru curia et regnnm 
AngUne quasi totum pexsoniB careat, quae seounduin formam Bomanas ouriae 
vel idoneam aliam qualsmounquc intcUeotuai et uotitiam habeont eoinu) quas 
ad artem pertinent notariae.' From the ignorance of the Bnglish scribes 
‘iudicibuB obprobrium at partibus incommodum saape proveuiunt.’ John of 
Bologna seems to have been employed by Feckbam and to have obtained a 
heuefioe in Wales : Peckbam’s Begister, L 46, 378 ; iii. 1009. 

* Maitland, A Conveyancer in the Thirteenth Century, L. Q, B. vii. 63; The 
Court Baron (Seldeu Soo.], pp. 7, 13-14. 
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stringent forms, ■which they compel their English debtors to 
executed 

Knwledge Qn the whole it is hard for us to determine the degree to 
which knowledge of the law had become the exclusive property 
of a professional class. On the -one hand, there were many 
things in Bracton’s book which were beyond the .comprehen- 
sion of the laity — some thinp, we suspect, that were too 
refined for the ordinary lawyer— and it was fully admitted that 
the pnident litigant should employ a skilful pleader®. Even Cp. 199] 
the writer of the Leges Eenrid had observed that we better 
understand another person’s cause than our own*. But the 
group of professional lawyers which had formed itself round the 
king’s court was small ; the king’s permanent justices were few, 
the Serjeants were few, and some seven score apprentices and 
attorneys seemed enough. A great deal of legal business was 
still being transacted, a great deal of justice done, by those 
who wero not professional experts. The knight, the active 
country gentleman, would at times be employed as a justice of 
assize or of gaol delivery, besides making the judgments in the 
county court, The cellarer of the abbey would preside in its 
manorial courts and be ready to draw a lease or a ;vill. The 
freeholders of the shire, besides attending the communal and 
the manorial courts, would have hard work to do as jurors; 
often would they ho called to Westminster, and as yet the 
separation of matter of law from matter of fact was not so strict 
that a juror could afford to know nothing of legal rules. In 
one way and another the common folk were constantly receiving 
lessons in law ; the routine of their lives often took them into 
the courts, even into courts presided over by a Pateshull, a 
Ealeigh, a Bracton. This healthy co-operation of all sorts and 
conditions of men in the work of the law prevents the jurist 
from having it all his own way and making the law too fine a 
thing for common use. 

English law was already spreading beyond the hounds of 
Wsaes. England. In 1272 the time had almost come when Wales 
would be subjugated and Edward’s great Statuium WalUae*, 
tbe most comprehensive code that any English legislator issues 

^ k good speeimen is given is Mat. Par. iii. 329 ; but many maj be found 
elsewbeie. 

® T. D, 30-1 Bdw. ; ' Sefaute de bos seijant tet B perdre sez dsuieta’ 

“ Leg. Henr. 46 § 8. * Statutes, i. 55. 
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during the middle ages, -would be promulgated. Meanwhile in 
the marches English and Welsh law had met ; but the struggle 
was unequal, for it was a struggle between the modem and 
the archaic. Welsh law had indeed a literature of its own, 
but had hardly passed that stage which is represented in 
England by the Leges Eenrid. No doubt there were those 
who cherished the old tribal customs. The men of Urohinheld, 
a district -within the English county of Horeford, tell the king’s 
justices that the manslayer may make his peace with the 
[p.200] kinsmen of the slain, and they ask that this ancient usage 
may be observed^ On the other hand, the men of Kerry, 
which lies within the modern county of Montgomery, petition 
the king that they may live under English law, because that 
law has suppressed the blood feud and does not punish the 
innocent along -with the guilty*. The old law of blood feud 
and wergild, or galamas as the Welsh call it, will die hard in 
Wales ; still it is doomed to die, and along with it the tribal 
system whence it springs. 

Into Ireland Englishmen have carried their own law. A English 
smaller England has been created across the Channel, with 
chancery, exchequer, ‘benches,’ council, sheriffs, coroners, all 
reproduced upon a diminished scale. Statutes and ordinances 
and ' the register of original writs’ were sent from England into 
Ireland; the king’s English court claimed a supremacy over 
his Irish tribunals, and multitudinous petitions from Ireland 
came before the English council at its parliaments’. It is 
probable however that, even in those parts of Ireland which 
were effectually subject to English domination, the native Irish 
were suffered to live under their old law so long as they would 
keep the king’s peace ; but we may see Innocent IV. inter- 
vening to protect them against what seems to be an iniquitous 

^ Note Book, pi. 1474. 

° Boyal Betters, Henry III., vol. li. p. 368; 'Vestram lofffuaus regism 
dignitatem (jostenue... leges teriarum yestiarnin nbique per -Wallisnt et per 
Harohiam nobis ooncedere velitis, et boo est, quod innocena non puniatnr 
pro uocente, neo etiam impotetni poientelse alicuiua si atiquis de parenttia 
interfecerit aliqnem vol furium vel aliqaam seditionem [fecerit] nisi ipri 
malefactori.’ 

' As to the transmission of the register, see Haiv. L, B. iii. 110. Bor 
an early case in wbicb an Irish judgment is corieoted in England, see Bot. 

Cl. p. 340 ; there are several other cases on the rolls of Edward I. For Irish 
petitions to the English council, see Memoranda de Farliamento, 33 Edw. 1. 
p. 232. 
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application of the system of 'personal law^’ Individual Irish- 
men, like the men of the Welsh Kerry, petitioned that they 
might be allowed the benefits of English law; they probably 
meant by this that they wished their lives protected by a law 
which knew how to hang a manslayer instead of suffering him 
to purchase peace by wergild or ' eric' fine*. 

Whether the king of Scotland was in any degree subject to 
the king of England, was a question about which English- 
man and Scot would have disagreed in the year 1212 and 
about which they will hardly be brought to agree even now. 

Old precedents of homage and release from homage were being [p. 20 i] 
treasured on either side of the border and were soon to he 
brought into dehate. But the utmost claimed for the English 
king was a feudal overlordship, and English law, as English 
law, had no power north of the Tweed. Nevertheless, we may 
douht whether a man who crossed the river felt that he had 
passed from the land of one law to the land of another. In the 
first place, for some while he would have known himself to he 
under a law settled and put in writing by a joint committee 
of English and Scottish knights, the law of the marches, which 
decided that whenever a charge of felony lay between English- 
man and Scot there must be trial by battle : — he would have 
known himself to be under a true international law*. But 
suppose him served with a writ. He might notice the .tvwne 
of Henry where he was accustomed to see Alexander, ole the 
name of some Scottish burgh in the place of the familiar 
Westmonaderivm', hut nothing else in the writ would seem 
strange. If the proper names be omitted, we shall hardly now 
tell a Scottish charter of feoffment from an English, and the 
few Scottish records of litigation that have come down to us 
from the thirteenth century might have been written by the 
clerks of Robert Bruce, the chief justice of England. Of what 
went on beyond the Forth it is not for us to hazard a word, 
hut for long ages past the law that prevailed between Forth 

1 Calendar of Papol Begisteis, i. S83 ; Constitution (12S3), irhereby in the 
province of Cashel the evil castom of giving credence to an Bnglishiuan on bla 
oath touching a theft, if supported b; siz Englishmen, while an Ii'ishman, whose 
innocence is teatifled thirty witnesses, has to make restitution, is abolished, 
and equal jnstiae is ordered to be dons between English and Irish. 

* Memoranda de Farliomento, 83 Edw. I. pp. 363-4. 

* Acta of Parliament of Scotland, i, 418; Eeilson, Trial by Combat, 12S. 
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and Tweed must have been very like the law that prevailed 
between Tweed and Humber. And then, if Frankish feudalism 
in the guise of a Norman army had conquered England, it had 
almost as effectually, though in more peaceful guise, conquered 
whatever of Scotland was worthy of conquest. On the whole, 
for a long time past the two nations, if two nations we must 
call them, had been good friends ; the two kingly families had 
been closely allied. Many a great baron can hardly have 
known to which nation he belonged. The concentrated might 
[p.202] of the English kingship, the imperious chancory, the exact and 
exacting exchequer, were ideals for the Scottish king; the 
English baron may well have yearned for fraiichisps and re- 
galities that were denied to him but enjoyed by his Scottish 
peers. The problem of the Regiam Maiestatem, the Scottish 
veraion of Glanvill’s book, we must not trj’ to solve; but it 
seems clear enough from abundant evidence that, at the out- 
break of the war of independence, the law of Scotland, or of 
southern Scotland, was closely akin to English law\ That it 
had been less romanized than English law had been is highly 
probable : no Bracton had set it in order by the method of the 
Summa Azonis. That it was less uniform than was English 
law is also highly probable ; the Scottish kingship was not so 
strong as was the English, and in Scotland there were ethnical 
differences impeding the progress of a common law. These 
seem to be the main causes which, when enforced, during 
the struggle for independence, by a loathing for all that was 
English, sever the stream of Scottish from that of English legal 
history. Eomanism must come sooner or later; the later it 
comes the stronger it will be, for it will have gone half way to 
meet the medieval facts’. Uniformity, if it can not be evolved 


1 la Acts o£ Poiliament of ScotUuiil, vol. i, Regiam itaie^tatem i<t collated 
With OlanTill. The preaent state of the iiueatiou as to its date may be gatlicied 
from Neilaon, Trial by Combat, pp. 99-104. Of all the voiious theoiios that have 
hten Btaxted, that which ascribes this book to Edward I. will seem to an Eniili<>h- 
man the most improbable. If Edward had attempted to 'foist an Eufjllah law 
book on Scotland, that book would have been founded oa Bracton or Britton 
and nut on the antiquated Olouvill. The English law that is borrowed is 
distinctly law of the twelfth century, 

* Sobrdder, D. B. O. 746. The Itoman law that comes to England is the law 
of the early ‘ glossators.' The Bomau law that wins victories in Scotland and 
Cetmany is the law of the later ' commentators' (Baidas, Baitolus and so forth) 
which has aecommodated itself to practical needs. 



frecocious 

xoAtnutyof 

Siglidi 

law. 


Charactei- 

IHtlOS ot 

Xlnglidt 

law. 


224 The Age of Bracton. [ bk . i . 


from within, must he imported from without. Thus in the end 
Eoman law is received in Scotland a.s suhsidiaiy and academic 
law. 

A comparison of the legal systems of various states as thoy 
were at some remote point of time will always be a difiBcult 
task, even for one who knows the history of each separate 
system. But if we could look at western Europe in the 
year 1272, perhaps the characteristic of English law which 
would seem the moat prominent would be its precocity. Its 
substance was, to say the least, as modem and enlightened as 
was that of the systems with which it could be profitably com- 
pared. It had suppressed some archaisms which might still be 
found in France or at any rate in Germany. It knew nothing 
of the wergild save as a trait of Welsh barbarism; at the pope's 
bidding it had abolished the ordeal; it was rapidly confining 
the judicial combat and the oath with oath-helpois within very 
narrow limits. But we would speak rather of its form than, of 
its matter The great charter, the provisions of Merton and [p.aos] 
Marlborough, the minor ordinances, these in 1272 constituted 
what wa must here call a large body of enacted law. And 
if in one sense England was never to be a ‘country of the 
written law,’ it had become preeminently the country of the 
written record. Every right, every remedy must he made 
definite hy -writing; if it can not find expression in some 
chancery formula, it must cease to exist. Then, again, English 
law is hecommg the law of one court, or of a small group 
of intimately connected courts, the law of Westminster Hall, 
the law that in its full perfection is known only to some dozen 
men, the king’s justices. Every right, every remedy, is being 
sharpened and hardened hy the ceaseless activity of a courB 
which in the course of a year decides thousands of cases, the 
greatest and the smallest, coming to it from all corners of the 
land. 

Uniformity is thus secured, and even a certam simplicity, 
for some parts of our common law, notably the law of status, 
must, if we have regard to continental systems, be called sur- 
prisingly simple. Closely connected with its uniformity is 
another distinctive trait ; — ^in England the law for the great men 
has become the law for all men, because the law of tbe king’s 
court has become the common law. For example, the primo- 
genitary rules of inheritance are rapidly spreading downwards 
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from their native home among the military foes through 
all the subjacent strata, and the one ‘ formal contract ’ of 
English law can be made only by those who can write or hire 
others to write for them. Certainty also has been attained; 
Bracton’s hands are far less free than are the hands of Philip 
Beaumanoir or Eike of Repgau ; at every moment he must be 
thinking of the formulas in the chancery’s register. English 
law is modern in its uniformity, its simplicity, its certainty, 
it is modern also in the amount of Romanism that it has 
absorbed. In Germany the theoretical sanctity of Justinian’s 
texts has as yet borne little fruit in practice; in northern 
France the new Roman jurisprudence is still lying on the 
surface and hardly beginning to mix with the traditional 
customs, while in England it has already done a great work, 
and almost all the work that it will ever do. But all these 
modern excellences are being purchased at a price which may 
he heavy. The judges can no longer introduce much that is 
[p,!! 04 ] new; they know nothing of any system but their own; Roman 
law has lost its glamour. All now depends upon those who will 
wield the legislative power in this country, upon the 'sovereign 
one ’ or the ‘ sovereign many.’ A vigilant, an enlightened, an 
expert legislator may be able to keep this rigid formulaiy 
system in harmony with the ever changing necessities of man- 
kind, introducing new ‘forms of action’ and (for this will be 
equally necessary) ruthlessly abolishing all that is obsolete. 
But unless we are to have this continuous legislative activity — 
and we can hardly have it without despotism — ^the omens for 
the future of English law are not very favourable. It may 
easily become a commentary, an evasive commentary, on an- 
tique writs and statutes. It will circumvent by tortuous paths 
the obstacles that it can not surmount. Archaic institutions 
which the rationalism of the thirteenth century had almost 
destroyed, wager of battle, wager of law, will live on until 
the nineteenth, moribund but mischievous. It may become an 
occult science, a black art, a labyrinth of which the olue has 
been lost. 

But now, having brought down our general sketch of the 
growth of English law to the accession of Edward I., ‘the 
English Justinian,’ we may turn to on examination of its rules 
and doctrines as we find them in the age 'of Glanvill and the 
age of Bracton. 


F. M. I. 
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CHAPTER I. 

TENURE. 

[p.807] How beat to anange a body of medieval law for the use of 

modem readers, is a difficult question. Of the two obvious this hook, 
methods each has its disadvantages. On the one hand, if we 
were to adopt the arrangement which would be the best for a 
code or digest of our modem law, though we might possibly 
succeed in forcing the old rules into new pigeon-holes, we should 
run a great risk of ignoring distinctions which our ancestors 
saw, and a yet greater risk of insisting on distinctions which 
for them had no existence. On the other hand, were we to 
aim at such an arrangement as a medieval lawyer would have 
adopted, the result would be to hide those matters which 
interest us behind the intricate mass of procedural rules which 
interested him. The nature of both these dangers may be 
explained by a few words. 

The arrangement of Bracton’s treatise will for a moment PobbUjI® 
seem one that is familiar enough to every lawyer ; it is the 
most famous of all schemes. Following the Institutes, he 
treats of (1) Persons, (2) Things, (3) Actions. But if we may 
take the number of folios given to each of these topics as an ofUw, 
indication of its importance in his eyes, we find that the 
relation between them may be expressed by the figures 
7 ; 91 ; 856'. Nor is this all It is to his ' law of actions' that 
we must often look for substantive English law. To a high 
degree iu his treatment of ' persons,’ to a leas, but marked, 
degree in his treatment of ‘things,’ he is dependent on Azo 
and Roman Law. It is only as he approaches the law of 

> As to artangemeat of the tieaiise see Etoeton and Azo, p. Id. 
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* EMStions’ that we begin to know that he is giving us practicable [i?. 208 ] 
English law and not speculative jurisprudence. As to Glanvill, 
the whole of his book is, we may say, devoted to the law of 
actions; he plunges at once into an account of the writ of 
right ; and such arrangement as the Leges Eennei have, puts 
jurisdiction and procedure in the forefront. That characteristic 
mark of ancient jurisprudence, the prominent place given to 
what we sometimes speak of as ' adjective law,’ the apparent 
subordination of rights to remedies, is particularly noticeable in 
our own case, and endures until modem times : and naturally, 
for our common law is the law of courts which gradually ac- 
quired their jurisdiction by the development and interpretation 
of procedural formulas, Still, though we shall have to say 
much about the ‘ forms of action,’ we need not introduce the 
rules of property law as though they were but subsidiary to 
the law about assizes, writs of right and actions of trespass. 

The danger that would he run were we to follow the other 
of the two courses may he illustrated by reference to that 
division of law into ‘public’ and ‘private’ which seems emi« 
nently well suited to be among the first outlines of any insti- 
tutional work on modern law. Bracton knew of the distinction 
and could notice it as a matter of scholastic learning ; but he 
makes little use of it*. He could hardly have used it and yet 
dealt fairly with his materials. Feudalism, we may say, is a 
denial of this distinction. Just in so far as the ideal of 
feudalism is perfectly realized, all that we call public law is 
merged in private law: jurisdiction is property, oESce is pro- 
perty, the kingship itself is property ; the same word dominium 
has to stand now for ovmerskip and now for lordship. Again, 
the theory urged by a modem writer*, that ‘public law’ is but [p.209] 
a department of the ‘ law of persons,’ however inapplicable to 
modern states, may sometimes be applied with advantage to 
the middle ages. Any such conception as that of ‘ the state’ 

1 Bract. f> 3 bi 'Bat autem ios publioam qnod ad statam reipublioaa (a{. 
cod. iel Bomanae) Bpeotat...iu8 aateia privatum cat quod ad aingulorum pcrtinet 
ntilitatem prindpaliter at aeeundario pertinet ad rempublioam.’ On the general 
groDiid that a copyist is more likely to bare discarded than to havereintrodaoed 
the allnsionto Borne, rsi Bomanae seems the preferable reading; it is elec the 
reading of the best lies. See Bracton and Azo, p. 27. A germ of the distinction 
between public and private lav may be fonnd in Bracton 'e treatment of suit of 
court, f. 37, and franchises, f. 66 b ; but it is not prominent, 

a Austin, Jarispmdenos^ i. 60-71. 
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hardly appears ou the surface ol the law; no line is drawn 
between the king’s public and private capacities, or it is drawn 
only to be condemned as treasonable. The king, it is true, is a 
highly privileged as well as a very wealthy person; still his 
rights aie but private rights amplified and intensified. He has 
greater rights than any other lord ; but it is a matter of degree ; 
many lords have some ' regalities’ ; the Earl of Gloucester has 
many, and the Earl of Chester mora Certainly it would be 
easy for us to exaggerate tho approach made in any country, 
more especially in England, to the definite realization of this 
feudal ideal; but just in so far as it is realized, ‘public law' 
appears as a mere appendix to ‘real property law’ modified in 
particular cases by a not very ample ' law of persons.’ 

Now albeit w'e can not adopt either of these two methods to Om owi 

*■ , , OOUTBB* 

the neglect of the other and must consider both medieval 
lawyers and modern readers, we need not work without a plan. 

In any body of law we are likely to find certain ideas and rules 
that may be described as elementary. Their elementary cha- 
racter consists in this, that we must master them if we are 
to make further progress in our study ; if we begin elsewhere, 
we are likely to find that we have begun at the wrong place. 

Only some experience of the particular body of law that is 
in question will direct us to the proper quarter ; but as regards 
the law of the feudal time we can hardly do wrong in turning 
to the law of land tenure as being its most elementary part. 

We shall begin therefore by speaking of land tenure, but m 
the first instance we shall have regard to what we may call 
its public bide ; its private side we may for a while postpone, 
though we must not forget that this distinction between tho 
two sides of property law is one that we make for our own 
convenience, not one that is imposed upon us by our authorities. 

From land tenure we shall pass to consider the law of personal 
condition. The tranbition will be easy, for the broadest distinc- 
tion between cla8.scs of men, the disinnetion between free men and 
men who are not free, is intricately connected with land tenure, 
in so much that the same woid mllenagium is currently used to 
[p.2iQj denote both a personal status and a mode of tenure. Then wa 
shall turn to the law of jurisdiction, for this again we shall find 
to he intertwined with the land law ; and along with the law of 
jurisdiction we must examine ‘ the communities of the land’ 
Having dealt with these topics we shall, it is hoped, have said 



232 


Tenure. 


[bk. n. 


enough of political struoture and public affairs, for those 
matters whiGh are adequately discussed by historians of our 
constitution we shall avoid. Turning then to the more private 
branches of our law, we shall take as ouv chief ruhiios, ‘ Owner- 
ship and Possession,’ ' Contract,’ ‘Inheritance’ and ‘ Family Ijaw,’ 
while our two last chapters will be devoted, the one to ' Crime 
and Tort,’ the other to ‘Procedure.’ We are well aware that 
this arrangement may look grotesque to modem eyes; since, 
for example, it thrusts the law of persons into the middle 
of the law of property. Our defence must he that, after 
many experiments, we have planned this itinerary as that 
which will demand of us the least amount of repetition 
and anticipation, and therefore enable us to say most in the 
fewest words. "We shall speak for the more part of the law as 
it stood in the period that lies between 1154 and 1272. This 
will not prevent us from making occasional excursions into 
earlier or later times when to do so seems advisable, nor from 
looking now and again at foreign countries; but with the 
age of Glanvill and the age of Bracton, we shall be primarily 
concerned. Again, we shall be primarily concerned with the 
evolution of legal doctrines, but shall try to illustrate by real 
examples some of the political and economic causes and 
effects of those rules that are under our examination. We 
have not to write a practical hand-book of medieval law, nor, 
on the other hand, have we to describe the whole of medi- 
eval life. — But an abstract discourse about method is seldom 
very profitable. Therefore, without more ado, we turn to the 
law of laud tenure and begin with its fundamental dogma. 


§ 1 . Temre m General. 

Derivattvo Every acre of English soil and every proprietary right 
(lent therein have been brought within the compass of a single 
tennte. fommla, which maybe expressed thus : — Z tenet tencm’Ulam, 

de domino Mege. The long himself holds land which is in 

every sense his own ; no one else has any proprietary right in it ; [p.3il] 
but if we leave out of account this royal demesne, then every 
acre of land is ' held of’ the king. Tlie pereon whom we may 
call its owner, the person who has the right to use and abuse 
the land, to cultivate it or leave it uncultivated, to keep all 
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others off it, holds the land of the Icing either immediately or 
mediately. In the simplest ca.se he holds it immediately of 
the king; only the king and he have rights in it. But it well 
may happen that between him and the king there stand other 
persons ; holds immediately of Y, who holds of X, who holds 
of V, who holds.. ....of A, who holds of the king. Let us take 

one real instance; — in Edward L’s day Roger of St German 
holds land at Paxton in Huntingdonshire of Robert of Bedford, 
who holds of Richard of Ilchester, who holds of Alan of Chartres, 
who holds of William le Boteler, who holds of Gilbert Heville, 
who holds of Devorguil Balliol, who holds of the king of Scot- 
land, who holds of the king of England^ A feudal ladder vrith 
so many rungs as this has, is uncommon; but theoretically 
there is no limit to the possible number of rungs, and practically, 
as will be seen hereafter, men have enjoyed a large power, not 
merely of adding new rungs to the bottom of the ladder, but of 
inserting new rungs in the middle of it The person who stands 
at the lower end of the scale, the person who seems most like an 
owner of the land, and who has a general right of doing what 
he pleases with it, is said to hold the land in demesne ; Z tenet 
terrain in dominico, or in dominico mo’‘. We suppose that he 
holds it of F; in that case F is the lord [dominus) of Z, and Z 
is the tenant (tenens) of F. But F again is said to hold the 
land ; be holds it however not in demesne but in service (tenet 
terram illam, wm tamm in dominico sed in' servitio)', and F 
again roust hold it of someone — let us say of X — ^whose tenant 
he will he, who will be his lord, and who also will be said 
to hold the land in service. TJltimately we shall reach the 
king ; A, or some other person, will hold the land immediately 
of the king and be his tenant in chief (in capita). Every person 
[p.2H] who stands between the king and him who holds in demesne, 
every mesne lord or mesne, is both lord and tenant, lord as 
regards those who stand below him, tenant as regards those 
who stand above*. 

1 Bot. Hnnd, ii. 673. 

^ This statement will leriuire some qnaliflcatioii hereafter when we speak of 
the nnfree tenures. 

s In later days the term ‘ teuuie m capite* was sometimes nsed as though it 
wcia ci^uivalent to ‘tenure in capita of the crown’ and even to 'tenure iu capita 
of the erowu by knight's servioe.’ In the Baronia Anglicans, bladox has suffi- 
ciently proved that this use of the term was an innovation. See also Hargrave’s 
notes to Go. Lit. 108 a. In the thirteenth century the term ‘in eapite’ is 
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Before attempliing to analyze this notion of dependent and 
derivative tenure, let us first observe how universally it has 
been applied^ Wot only has every acre of land been brought 
within its scope, so that the English lawyer can not admit 
even a bare possibility of land being holden of no one, but the 
self-same formula has been made to cover relationships which 
have little in common. An Earl of Chester, who may at times 
behave like a sovereign prince, holds his county palatine 
of the king ; the cottier, who like enough is personally unfree, 
holds his little croft of some mesne lord, or of the king himself. 

Even when of late a new mode of cultivating the soil has made 
its appearance and lords have let land to farmers for terms 
of years at substantial money rents, this new relationship has 
been brought within the old formula ; the lessee holds the land 
of the lessor. Even when the tenant has no rent to pay, no 
temporal service to perform, even when the land has been 
devoted to Qod end the saints and is possessed by a religions 
house in free alms, still the foimula has been found equal ^.sis] 
to the occasion; the religious community holds the land of the 
donor. We see at once therefore that the formula must be 
very elaatio, that the notion of tenure must he in the highest 
degree an abstract notion. In England tenure is no mark of a 
class, and we may say the same of ' feudal' tenure. 

The term feodum, which in Anglo-French is represented by 
fe, fie, fee and in English hy fee, is one of the words which came 


nuidy equivalent to ‘immediately,’ 'sine medio’; thus even a tmrgage tenant 
may liave ' tenants in oapiie’ bolding of him: Ann. Dnnetap. p. 178. Again, in 
the time of Beniy I. Boger holds of Nigel, Nigel of the Eeil of Cheeter ; Nigel 
ooneents that Boger shall hold of the Earl ‘in capite, nt vnlgo loquitur’; Hist. 
Abingd. ii. 67. See also Madox, Eormulsre, No. 32; but examples are plentiful. 
The term was in use in Normandy, where we find on equivalent and expressive 
phrase: ‘lies defs sont tenne nu 8 nit [Lat. imvudiatel dee seignurs quand il 
n’y a anlonne personne entre eulx et leurs tenants’; Ancienna Contume (da 
Oiuchy) c. S9. So too a tenant’s ‘capitalis dominus' is his immediate lord, 
not the laid who is ohief above bis other lords, but the lord who is nearest to 
him, See e.g. Fetition of the Barons, 1368, ’o. 39 ; Ann. Burton, p. 474, § 18. 
But perhaps this usage of the term ‘eliieC lord’ is not very consistently main- 
tained ; it was giving trouble in 1804; 7. B. S3-8 Edw. I., p. 39. 

1 We use the phrase ‘dependent and derivative tenure' instead of saying 
mer^y ‘tenure,’ for though Englieh lawyers have heen wont to speak as thongb 
tenure ol land were oharaoteristio of feudalism, we ought to remember that long 
before there was any feudal tenure the verb tenure, eometimes in conjunctiaD 
with habere, was ourrently used to describe tbe possession of land. What is 
obaracteristio ol feudalism is not tenere tmam, but tenere terram de X 
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in with the Conqueror^ and perhaps for a short while it carried 
about with it a sense of military or noble tenure ; but very soon 
it was so widely used as to imply no more than heritability\ 
This is its settled sense in the thirteenth centuiy. To say of a 
tenant that he holds in fee {tenet infeodo) means no more than 
that his rights are inheritable. He does not hold for life, he 
does not hold for a term of yeaft, he does not hold os guardian 
of an heir, or as one to whom the land has been gaged 
as security for money; he holds heritably and for his own 
behoof®. But nothing tnore is implied ns to the terms of his 
holding, the relation between him and his lord. His duties to 
his lord may be onerous or nominal, noble or humble, military 
or agricultural, but if his rights are heritable, then he bolds iu 
fee and the land is feodum emm, at all even fcs if his tenure has 
about it no taint of villeinage*. Thus we can not, as con- 
tinental writers do, treat feudal law as distinct from the ordinary 
law of the land, a law to he administered by special courts, a 
law which regulates some but not all of the proprietary rights 
an] that men have in land. We can hardly translate into English 
the contrast which Germans draw between Lehnreeht and 
Lwndrecht. Our Lundrecht is Lehnreoht ; in so far as feudalism 
is mere property law, England is of all countries the most 
perfectly feudalized. But this truth has another aspect: — 
our Lehnreoht is Landrecht\ feudal law is not a special law 
applicable only to one fairly definite set of relationships, or 
applicable only to one class or estate of men; it is just the 

r There are two passages in the Leg. Henr. in which feodum seems to signiiy 
rather inherited than heritable rights ; — 70, § 21, the eldest son is to inherit the 
father’s feodum, while the emptionet and aequUitUmei the father may give to 
whom he will ; here the feodum seems to he the ancestral estate and is opposed 
to lands aeguired by pnichase:— 88, § 15, there seems a contrast drawn between 
the feodum and the conguiiKum, though the passage is not very plain as it 
stands. See also Maitland, Domesday Book, 169. 

- Olauvill, siii. 2 : ■ ut de feodo vel ut de radio . .nt de feodo vel at de warda.’ 
Ibid. ziii. 24: land hold by a ohurch in free aims is feodum eeclesiattioim. 
‘Where a chnrob is tenant, tlicra is of course no inheritance j but the church bos 
a perpetual right in its feodum. The contrast between fee and gage disappears 
when the gage takes the form of a conditional feoffment. 

* Perhaps the tenant iu villeinage was not yet bpoken of as holding infeodo. 
Demandants of customary land, while closely following the forms by which tree 
land was demanded, seem to avoid saying that their ancestors were seised ‘ of 
feo,* while asserting that they were seised 'of right,' or 'of hereditary right*; 
Manorial fleas (Held. Soc.}, i, 84, 89, 41. On the other baud, among the soke* 
men on the ancient demesne we find seisin in fee freely asserted ; Ibid., 123, 
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common law of England. That extensive application of the 
feudal formula (F tenet in feodo de X) which is characteristic 
of England, and which perhaps was possible only in a conquered 
country, must have impaired its intensive forced If it has 
to describe the relation between the king and the palatine earl, 
the relation (slight enough in England) between the pious 
founder and the religious house that he has endowed, the 
relation between the lord of a manor and the tenants who 
help to plough and reap his fields, the mere ‘cash nexus’ 
between a lessor and a lessee who has taken the land heritably 
at a full money rent, it con not mean very much. But this 
collection of the most diverse relationships under one head will 
have important effects ; the lower ‘ tenures’ will be assimilated 
to the higher, the higher to the lower; the ‘feud’ must lose 
half its meaning by becoming universal®, 
dep^dmt* ^ dependent or of feudal tenure in 

tenure. general, little can be said: but still some analysis of it is 
possible. We may at least notice that it seems to be a complex 
5f personal rights and of real rights. On the one hand, the lord 
has rights against his tenant, the tenant rights against his [p.2i6] 
lord; the tenant owes services to his lord, the lord, at least 
normally, owes defence and warranty to his tenant. On the 
other hand, hoth lord and tenant have rights in the laud, in the 
tenement, the subject of the tenure®. The tenant in demesne, 

1 Bruoner, D. B. &., ii U: ‘tVo jedes Grandeigentum sioh ia Bdin ver- 
waadelt, wud das Lshs, vie die Batwiekluog des eogUachen Bedhtes zpigt, 
acbliassliah zum Begiiff daa Gtoadaigeatama.' 

® It is belisTed that the forms /end and fief appear in Buglaad bnt late in the 
day under the influence of fordgn books; they never bsoame terms of oar law. 

It ja noticeable also that feodim was constantly naed in the sense that our fee 
has when we speak of a lawyer’s ox doctor's fee; payments due fox services 
rendered, at least if they are permanent periodic payments, are feoia ; the 
jadges, for example, receive /eeda, eolaries. The etymologioal problem presented 
by the KngUeh fee eeeme no aaey one, bsoaose at the aonq.ueat the would-be 
Latin feodvm or feitimn (the d in whioh has pnzsled pbdologiats and does not 
always appear in Domesday Book) is introdnoed among a people whioh already 
bos feoh as a word for property in geueial and oattle in particular. See Oxf. 

Eng, Diet. There are valuable remarks on this word in Elooh, Origines de 
I’ancienne Erance, li, 816, 

" After a straggle in cant. xii. with other forms, suoh as temtra, tenuitura, 
the word tenementm hoe established itsell in cent. ziii. as the proper word 
whereby to describe the subject of a temnie. Sneh a word is the mors wanted 
becansa terra is often applied in a ^oial sense to arable land ; tenementa on the 
other hand will include hoases, me^ows, pastures, woods and the like, and will 
also comprise certain ‘ incoiporeel things.* 
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the tenant on the lowest step of the feudal scale, obviously has 
rights in the land, amounting to a general, indefinite right of 
using it as he pleases. But his lord also is conceived as having 
rights in the land. We have not adequately described his posi- 
tion by saying that he has a right to services from his tenant. 

Of him as well as of his tenant it may be said that he holds 
the land, nob indeed in demesne but in service, that the land 
is his land and his fee, and even that he is seised, that is, 
possessed of the landh What has been said of the demesne 
tenant’s immediate lord, may be said also of that lord’s lord; 
he also has rights in the land and the land is in some sort 
his. This, when regarded from the standpoint of modern juris- 
prudence, is perhaps the most remarkable characteristic of 
feudalism: — several different persons, in somewhat different 
senses, may be said to have and to hold the same piece of land. 

We have further to conceive of the service due from the tenant 
to his lord as being a burden on the tenement. It is service 
owed by the tenement This idee is so deeply engrained in 
the law that the tenement is often spoken of as though it were 
a person who could be bound by obligations and perform duties : 
hides and virgates must send men to the war, must reap and 
mow and do suit of court ; ‘these two half-hides ought to carry 
the king’s writs whenever they come into the county*.’ But 
[p.si6] the vast liberty that men have enjoyed of creating new tenures 
and sub-tenures gives us wonderful complications : the obliga- 
tion of the tenement has to be kept distinct from the obligation 
of the tenant. The tenement may be burdened with military 
service, and yet, as between lord and tenant, the lord and not 
the tenant may he hound to do it : all the same the land itself 
is burdened with the duty and the lord’s overlord may have his 
remedy against the land. 

To bake a simple case ; — ^The king has enfeoffed 4 to hold 0U!^B«lions 
by military service ; A can now proceed to enfeoff B, (whether tenantimd 
he can do so without the king’s leave is a question which we 

^ f iiiases lowing that the lotd conceived as holding the land axe qnite 
oommon i see t.g. Braoton 1 432 b, ‘Item cam petese totom patat in dominico, 
tenens leepondere potest et oognoscere good totum non tenet in dominies, hed 
partlm in dominico et pattim in scrvltia* So also the lord is sedsed not merely 
of tire tenant’s services bnt of the laol; Braeton f. 81, 'nisi ipsa vel antecesvorea 
sai in seisina foerlnt de teaemsnto Ulo in dominico vel seiviiio’ j f, 893, ■ ante- 
cessor obiit seisitns nt da feodo in dominico vel in servitio.' 

* Testa de Seville, 71, Bee Qleiho, Qenossensobaftsrecht, ii. 03. 



2S8 


Tenure, 


[bic. II. 


Istrlnsaa 
anil forin- 
SGO aeiTice 


postpone) and may enfeoff B by some quite other service ; B 
for example is to pay A a money rent. Now as regards the 
king, the land is burdened with and owes the military service ; 
the king can enforce the service by distraining the land for its 
performance, that is, by seizing any chattels that are found on 
it, which chattels will probably belong to 5, or (at least in some 
cases) by seizing the land itself But A and B on the occasion 
of the feoffment, though they can not destroy the king's right 
or free the land from tho military service, may none the less, as 
between themselves, settle the incidence of that service : A may 
agree that he will do it, or the bargain may be that B is to do 
il, besides paying his money rent to A, The terminology of 
Bracton’s day and of yet earlier times neatly expresses the 
distinction between the service which the tenant owes to his 
immediate lord by reason of the bargain which exists between 
them, and the service which was incumbent on the tenement 
whilst it was in the loi’d's hand. The former is intrinsec service, 

. the latter forinsec service; the former is the service which is 
created by, which (as it were) arises within, the bargain between 
the two persons, A and B, whose rights and duties we are 
discussing ; the latter arises outside that bargain, is ‘ foreign ’ to 
that bargain ; nothing that the bargainers do will shift it from 
the land, though, as between themselves, they can determine 
its incidence. Suppose that A has undertaken to discharge 
this burden, then if the king attacks the land in B's hand, 

B will have a remedy against A ; there is a special form of 
action by which such remedy is sought, the action of mesne 
(brme de wiadfo), very common in the thirteenth century ; A 
who is mesne {medius) between the king and B is bound to 
‘ acquit’ B of this ‘ forinsec service,’ to hold him harmless against 
the king’s demands*. And then, if B enfeoffs G, the problem fr.si?] 
will reappear in a more complicated shape ; some new service 
will perhaps be created ; &r instance (7, who is a parson, is to 
pray for the soul of B'e ancestors; but there are two other 
services incumbent on the land, the rent that B owes to A, the 
military service that A owes to the king, and in one way or 
another those services must be provided for. As between them- 
selves, B and 0 can settle this matter by the terms of their 
bargain, but without prejudice to the rights of A, and of the 

The writ of menu is not in GlanviU, hnt appears in very early Bcgistsrs ; 

Eaiv. L. B., iii. 113, US. In Henry UI.’8 day it was in common use. 
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king. It is no impossibility that Edward should hold in 
villeinage of Ealph, who holds in free socage of the Prior of 
Barnwell, who holds in frankalmoin of Earl Alan, who holds by 
knight’s service of the king*. Just as at the present day one 
and the same acre of land may be leasehold, copyhold and free- 
hold — for there is no land without a froeholder— so in the past 
one and the same acre might be holden by many different 
tenures. It owed many and manifold services, the incidence 
of which, as between its various lords and tenants, had been 
settled by complicated bargaining*. 

Little more could at this moment be said of tenure in 
general — an abstraction of a very high order. Efforts, however, 
had been made to classify the tenures, to bring the infinite 
modes of service under a few heads, and before the end of the 

1 Y. B. 33-5 Edw. L, p, 377. 

° See Braoton’e explanation of the term ‘forlneeo aervloe,' f. 85-7> This 
term had been in oommon use even in Biohord’e reign ; see Pines, ed. Hanter, 
paiiim : and may be found in Domesday Book, 1. 165 b. It eeeme conatantly 
need as though it were eguivalent, or almost equivalent, to 'royal eervioe,’ 
‘military service,’ ‘scutage,' insomneh that to say of a man that he owea 
formaea service is almost the same as saying that his tenure is military, and 
therefore implies wardship and marriage; see Biaoton's Kote Book, pi. S3, 236, 
233, 708, 795, 978, 1073, 1631; X. B. 20-21 Edw. I., p. 133. Hence the notion 
X)ut forward by Hale and supported by Hargrave (Co. Lit. 69 b, 74 a, notes) that 
forinsec service is eo called because it is done in foreign ports. But this can 
hardly he true ; the military ienanta were constantly asaeiting that into foreign 
parts they were not honnd to go. Sendee, services which are imt military are 
occasionally called ‘forinsec,' services duo from socage tenements, e.g. suit of 
court, landgafol, ohorchscot; Beg. Malm., ii. 61, 'salvo foiinseco servicio 
pertinente ad liberum soosgtnm quantum ad unam virgatam teizae'; Ibid. 62, 
'salvo forinseco servicio pertinents ad unam virgatam terras de libero socagio’; 
Ibid. 69, ' et pro ohiichsote (rie] et omnibus aliis ssrvioiis forinsecis.' And 
forinsec service is not necessarily duo to the king ; Whalley Conclior, 1. 21 ; 
A'a tenant B has enfuoffed C ; 4 releases to 0 ' omne foiense servicimn quod ad 
me pertinet' ; the service dns from B to A was forinseo as regards 0. Xhns the 
term is a relative one; what is ‘intriuseo’ between J and B is ‘forinseo’ as 
regards 6', At the same time, it niuat be oonfeseed that this use of tbs word, 
which has not been found in Prance, impliee a considerable degree of ab- 
Btraotion, and it seems potvsiUe that as a matter of historic fact it is due to 
the legal development of a mors concrete notion. In northern chatters we 
sometimes read of the king’s 'utwaro' just where we ehonld expect to read of 
< forinseo fforvlce.’ Perhaps at first ' outside service ’ meant service done outside 
the tenement or onfoido the manor ; but iurispnidenoo gave a new turn to the 
phrase, and there is hardly room for doubt that BraeWs explanation (f. S6) 
gives ue the law of his time ‘ fotinsecum diet potest quia sit [eerr. fit] et 
capltnr foris aive extra servitinm quod sit [corr. fit] domino capitali.' Observe 
that the tenant’s ' dominns capitalis ’ is bis immeiiate lord. 


Classifica- 
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twelfth century the great outlines which wei'e to endure for 
long ages had been drawn, though neither in Glanvill, nor 
even in Braoton, do we find just that scheme of tenures which 
became final and classical. In particular, ‘ fee farm’ and ' bur- 
gage’ threaten to be coordinate with, not subordinate to, 'free 
socage’ ; ' tenure by barony’ is spoken of as something different 
from ' tenure by knight’s service’ ; and in the north there are 
such tenures as'thegnage’ and ‘drengage’ which are giving 
the lawyers a great deal of trouble. StiU, subject to some 
explanations which can he given hereafter, we may say that in 
Bractou’s day tenures are classified thus : — they are either free 
or not free ; the free tenures arc (1) fraukalmoin, (2) military 
service, (3) serjeanty, (4) free socage. In this order we will 
speak of them*. 


§ 2 . Frankahmin. 

At the beginning of the thirteenth century an ever-increasing 
quantity of land was held by ecclesiastics, regular and secular, 
in right of their churches by a tenure commonly known as 
frankalmoia, free alms, libera elmodm. The service implied by 
this tenure was in the first place spiritual, as opposed to secular 
service, and in the second place it was an indefinite service. 

Such at least was the doctrine of later days’. We may take Qi-sis] 
the second characteristic first At all events in later days’, 
if land was given to a churchman and there was a stipulation 
for some definite service albeit of a spiritual kind, (for example 
a stipulation that the donee should sing a mass once a year or 
should distribute a certain sum of money among the poor), tho 
tenure thus created was called, not fraukalmoin, but tenure by 
divine service ; the tenant might perhaps be compelled to swear 
fealty to his lord, and the performance of the service might be 
exacted by distress or by action in the king’s courts*. On the 
other hand, if the tenant held in fraukalmoin, that is, if the 

' The poesage in QlanviU most important in this context is lib. ix. c. i, 
where ve read of ‘boron;,’ 'hnight'a service,’ 'Beijeantj,’ 'soosgo*; elsewhere 
‘burgage’ and 'fcanbalmoia ’ appear; ‘frankmorrisge’ will also demand atten- 
tion, bat at a later stage of oar work. 

’ Bat in IB Bdw. I. (Bitz. Abi, Counterpie de voucher, 118) It ie sold that 
trankalmoin is tbe highest and most certain of all services. 

* Iiitt. seo. IBS'S. 

\ * See the writ Oeesavit ie eantana, Beg. Brev. Orig. 237 b, 338. 
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torms of tho gift (as was often the case) said nothing of service 
or merely stipulated in a general way for the donee’s prayers, 
then no fealty was due; and onlyhy ecclesiastical censures could 
the tenant be compelled to perform those good offices for the 
donor’s soul that he had impliedly or expressly Undertaken. 
Perhaps this distinction was admitted during the later years 
of the period with which we are now dealing; but we shall 
hereafter see that in this region of law there was a severe 
struggle between the temporal and the ecclesiastical courts, 
and very possibly an attempt on the part of the former to 
enforce any kind of scrvico that could be called spiritual would 
have been resented. The question is of no great importance, 
because stipulations for definite spiritual services were rare 
when compared with gifts in frankalmoinh 

Here, as in France, the word elemosina became a technical 
word, hut it was not such originally. At first it would express 
rather the motive of the gift than a mode of tenure that the 
[p,9S0] gift creates. And so in Domesday Book it is used in various 
senses and contexts. In some cases a gift has been made by 
the king in elemosina, but the donee is to all appearance a 
layman ; in one case he is blind, in another maimed ; he holds 
by way of charity, and perhaps his tenure is precarious. To 
hold land ' in charity’ might well mean to hold during the giver’s 
pleasure, and it may he for this reason that the charters of a 
later day are careful to state that the gift has been made, not 
merely in ahns, but ‘ in perpetual almsV Then, again, in some 

^ A fe^r instances ol such defiaita spintasl serrioes may be found already in 
Domesday, e.ff. li. 183, 133 b, a tenant baa to smg three masses. Gifts for the 
mmntenanoe of lamps before portioalar altars and the like are notnneommon, 
and often they expressly say that the land is Gankalmoin, e.g. Beg. St Osmand 
i. 234 (1220 — 3), a gift of land to the church of Sarum in pnre and perpetual 
alms to And a taper to bum kefoie tho lelios on festivale. Sometimes it would 
have been difBcnlt to draw the line between ' certain’ and ’nnoeitain’ services, 
as when land was given that its rents might be expended ' tsm in repaianda 
ecrlesia quam in maiorihns necessariis ecclesiae,' Beg. St Osmund, i, 8S0. 

‘‘ D. B. i. 293: ' In W, tenet quidam ceens imam bovatam in elemosina do 
rege.’ Ibid, iv, 463 ; ■ Dennit Edritius mancus in elemosina de rege Edwardo.' 
In Dorsetshire, under the heading ’Terra Tainoinm Begie’ (]. 84), we And 
*Hano terrain dodit Begins Dodoni in elemosina.' In Devonshire, nudoi the 
like heading (118), we And 'Alnoard Jlert tenet dim. virg,..,Begina dedii ei in 
elemosina.’ In Hertfordslure (137 b) we read how a manor was held hy two 
thegna, one of whom was the mas of Ehig Edward, the other was the man of 
iEsgar; they could not sell 'quia semper iacoerant in elemosina.' This would 
seem to mean that they held precariously. See tho curious entry, ii. Sb, which 

16 
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parts of the country it is frequently noted that the pariah priest 
has a few acsres in elemosinai in one case we learn that the 
neighbours gave the church thirty acres in almsh There ai-e, 
however, other cases in which the term seems to bear' a more 
technical sense : some religious house, English or French, holds 
a considerable quantity of land in alms ; we can hardly doubt 
that it enjoys a certain immunity from the ordinary burdens 
incumbent on landholders in general, including among such 
landholders the less favoured churches*. And so again in the 
early charters the word seems to be gradually becoming a word 
of art; sometimes we miss it where we should expect to find it, 
and instead get some other phrase capable of expressiug a 
complete freedom from secular burdens". In the twelfth cen- 
tury, the century of new monastic orders, of lavish endowments, [p 221] 
of ecclesiastical law, the gift in free, pure, and perpetual alms 
has a well-known meaning". 

Spiritual qijjg notion that the tenant in frankalmoin holds his land 

service. 

by a service done to his lord seems to grow more definite in 
course of timp as the general theory of tenure hardens and the 
church fails in its endeavour to assert a jurisdiction over dis- 
putes relating to land that has been given to God. The tenure 

tells how Harold gave a hide to a certain priest of his, ‘ set hnudiet neseit si 
dedit libeme [sic] vd in elemosina’; seemingly the handled did not Imow 
whether the pticai’a tennia was &ee or preoatious. 

^ B. B. il, 24h ; ii. 189 h: the parish chcidh holds sixty seies of free land 
'eleinosioa pluiunocain.’ See the surrey of Saftolh, where the parish dhntch 
generally holds some acres ‘of free land' tn elentotina. 

’ B, B. i. 2c b : 'Glepinges tenet Abbatia de Almanesohee de Oomite [Bogerio) 
in elemosina..., se defendit pro ri. hidis....In eodem menerio tenet B. Mamnus 
de Sale de Comite in elemosina sL hidos.’ Ibid, i, 58 : ‘Spisoopae Bunehnensie 
tenet de Begs Waltham in elemosina.’ Ibid. i. 166 b ; ‘Bccleaia da Oirecsstia 
tenet de Bege dnas hidas in eiemosina et de Bege B. tenuit qnietaa ah onmi 
conauetudine.' 

’’ Thus when Henry I. makes gifts to the Abbey of Abingdon ‘ to the nse of 
the eime ot the sard ehnrch,’ we seem to get the term in a slightly diSerent 
sense from thatvrhidh baaomes usnal; hemaywelimean that the land is devoted 
to those pious works of the abbey vhiob belong to the ahnonsr's department ; 

Eist, Abingd. ii. 65, 94. 

* In oomparatively late doonments we may etiU find persons who are eaid to 
hold in frankalmoin hut are not holding in right of any church. iChus in iha 
Whallay Coneher, i. 43, William the eletk of Boolee gives land to his brother 
John, 1^ h^s and aesigne, to hold in pure end perpetual alms of the donor and 
his heirs, rendering yearly a pound of inoense to Bod and the ohvtoh of ESeoles. 
William’s tenure may have been fraukalmoin, but aooording to modern notions 
John’s could not be. 
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thus becomes one among many tenures, and must conform to 
the general rule that tenure implies service. Still this notion 
was very old*. In charters of the twelfth century it is oominon 
to find the good of the donor’s soul and the souls of his kins- 
folk, or of his lord, oi- of the king, mentioned as the motive for 
the gift ; the land is bestowed pro anima mea, pro salute animae 
meae. Sometimes the prayers of the donees are distinctly re- 
quired, and occasionally they are definitely treated as services 
done in return for the land®: thus^fijr example, the donor obliges 
himself to warrant the gift ‘ in consideration of the said service 
of prayers’.’ Not unfrequcntly, especially in the older charters, 

Ip-22ij the donor along with the laud gives his body for burial* ; some- 
times he stipulates that, should he ever retire from the world, 
he shall be admitted to the favoured monastery ; sometimes he 
binds himself to choose no other place of retirement ; often it 
is said that the donees receive him into all the benefits of their 
prayers’. 

We have spoken as though gifts in frankalmoin were made 
to men ; hut, according to the usual tenour of their terms, they tho sBiut*. 
wero made to God. As Braoton says, they were made primo et 
prindpaliter to God, and only semadario to the canons or 
monks or parsons’. A gift, for example, to Eamsey Abbey 
would take the form of a gift ‘to God and St Benet of Eamsey 


* Already Bede, Hist. Bcol. iii. Si, tells liow Osyry gave land to the chnroh in 
order that prajeia might he offered lor the peaoe of his folk. The land, instead 
of providing tot a militia terreitris, is devoted, to a militia eaeleatU. 

’‘Cart. Qloao. i. 197: 'habendum in libeiam elemo3inam...Bine aliquo 
retinemento ad opos menin vel aliqnorom heredum meornm nisi tantnmmodo 
orationes epirUealea petpetuas.’ Ibid. 1. 199, 280, B36, U. 10. Bach phrases are 
common in the 'WhaUey Conchei Booh. 

' Cart. Glouo. i. 307 ; 'Nos yero...praeflictam tcrrBm...per praedietum seivi- 
cium orationnm warantizabimne.’ The term ' consideration’ is of coarse cathai; 
too teohnical, bat atill the prayers seem regarded as having a certain jatietio 
value. 

* Litigations over the right to bnty benefactors may be found, i,g. Itcgieter 
of St Thomas, Dahlin, p. 340, between the canons of 8t Thomas and the monhs 
of Bcotive about the body of Hagh de Laoy ; also struggles for the bodies of dying 
men, e.p. between the monks of Abingdon and the canons of St Frideswido, 
Hist. Abingd. ii. 17S. See also a charter of John de Lacy In the Whalley 
Coueher, 1. 33 : ‘ Enow ye that 1 have given and granted to the abbot and monks 
of Stanlaw after my death myself and my body to be buried.’ 

‘ For an elaborate agreement about masses and other spiritual hsnefits, see 
Kewminster Cartnlary, p. 120. 

' Biucton, f. 12. 

16-2 
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and Iho Abbot Walter and the monks of St Benet/ or simply 
* to God and the church of St Benet of Eamsey,' or yet more 
briefly ' to God and St Benet V The fact that the land was 
given to God "was made manifest by appropriate ceremo- 
nies. Often the donor laid the charter of feoffment, or some 
knife or other symbol of possos-yon upon the altar of the 
church*. Clauses denouncing excommunication and damnation 
against all who should disturb the donee’s possession did not go 
out of use at the Norman Conquest, hut may be found in 
charters of the twelfth century*, nor was it uncommon for a 
religious house to obl/ain a papal hull confirming gifts abeady 
made and thereafter to bo made, and, whatever might be the 
legal effect of snob instruments, the moral effect must have 
been great*. We axe not entitled to treat these phrases which 
seem to make God a landowner as of no legal value. Braoton 
more than once founds arguments upon them* and they suggest 
that land given in frankalmoin is outside the sphere of merely 
human justice. 

ivea alma In later days the feature of tenure in frankalmoin which ' , 
attracts the notice of lawyers is a merely negative feature, 
namely, the absence of any service that can be enforced by the 
secular courts. But some distinctions must he drawn. The 
king might give land to a religious house 'in free, pure, and 
perpetual alms,’ and in that case not only would no secular 
service he due from the donee to the donor, hut the laud in the 
donee’s hand would owe no secular service at aU. But tenure 
in frankalmoin is by no means necessarily a tenure in chief of 
the crown ; indeed the quantity of land held in chief of the j 
crown by frankalmoin was never very large. It will be under- 
stood that an ecclesiastical person might well hold lands, and 
hold them in right of his church, by other tenures. The ancient 
endowments of the bishops’ sees and of the greater and older 
abbeys were held by knight’s service ; the bishop, the abbot, 
held a barony. Beside this, we constantly find religious houses 

1 Carl. Bamsay, 1, 1S9, 100, 2S6, 268. 

* Sea e.g. Cart, Cloaa. 1 164, 205 j U. 74, 86, 07. 

* See e.g. Hist. Abingfl. ii. 66 j Whitby Cartulary, i. 200', Whalley Oondwr, 

. 17, 113. 

* See «. J. Bull of 1138, Hist. EYesham, 173 ; Bull of 1140, Cart. EaniBey, ii. 

.56 J Bull of 1146, Hist. AWngd. ii. Ml. 

* Biaoton, f. 12, 286 b. 
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taking lands in socage or in fee farm at rents and at substantial 
rents, and though a gift in frankalmoin might proceed from the 
king, it often proceeded from a mesne lord. In this case the 
mere gift could not render the land free from all secular ser- 
vice ; in the donor’s hand it was burdened with such service, 
and so burdened it passed into the hands of the donee*. If the 
donee wished to get rid of the service altogether, he had to go 
to the donor's superior lords and ultimately to the king for 
charters of confirmation and release, But, as between them- 
selves, the donor and donee might arrange the incidence of this 
' forinsoc service’ as pleased them best. The words * in free, pure, 
and perpetual alms’ seems to have implied that the tenant was 
to owe no secular service to his lord ; but they did not neoessa- 
tp.m] rily imply that, as between lord and tenant, the lord was to do 
the forinsec service. And so we find the matter settled in 
various ways by various charters of donation : — sometimes it is 
stipulated that the tenant is to do the forinsec service®, some- 
times the lord burdens himself with this*, often nothing is said, 
and apparently in such case the service falls on the lord. 

Another rule of interpretation appears, though somewhat Fwb sims, 
dimly. In accordance with later books, we have spoken as 
though a gift in frankalmoin, in free alms, always implied that 
no secular service was due from the donee to the donor. But 
the words generally used in such gifts were ‘free, pure, and 
perpetual alms,’ and in Bracton's day much might turn on the 
use of the word ‘ pure*.’ Seemingly there was no contradiction 
between a gift in ‘ free and perpetual alms ’ and the reservation 
of a temporal service, and many instances may be found of such 
gifts accompanied by such reservations. This will give us cause 
to believe that the exemption from secular service had not 
been conceived as the core of tenure in frankalmoin ; and if we 
find, as well we may, that a donor sometimes stipulates for 

‘ Brocton, f. S7 b. Cf, Somma, $. 99. 

* Fines, ed. Hunter, i. 200 (8 John); ‘Ala dedit st ooncessit in pnram et per- 
peiusm elemosinam Bee et ecelesiae S. blarie de B...fotam partem 8aam.,.iia 
^nod proediatns prior et Buccessotes sui faoient inde foriuBeoam serviciam.* 

Osrt. Glono. i, 167: gift in &snkalmain, 'ealro tamen legali serrioto.’ Ibid. 

187: gift in frankalmoin saving tba landgafol dne to the king. Ibid. 289: gift 
in free, pnre and perpetual alms snbjeet to a rest of pepper and to xovsl 
service. 

* Cart. Clone, ii. 17, 80, 68. 

* Braoton, f. 27bj Bote Book, pi, 21. 
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secular service, though he makes his gift not only in free but 
even in pure alms, our belief will be strengthened^ 

Siraode* problem is given by the Constitutions of 

siaatM Clarendon (1164). Freedom from secular jurisdiction rather 
jmia die- freedom from secular service has been the focus of frankal- 
moin. ‘ If,’ says the famous document, ‘ a dispute shall arise 
between a clerk and a layman, or bet^veen a layman and a clerk, 
chnoerning any tenement which the clerk asserts to be eiemo- 
sina and the layman asserts to be lay fee, it shall be determined 
by a recognition of twelve lawful men and the judgment of the 
chief justiciar whether (utrum) the tenement belongs to elemo- Dp- 225] 
sina or belongs to lay fee. And if it be found to belong to 
elemosina, then the plea shall go forward in the ecclesiastical 
court : but if it he lay fee, then in the king’s court, or, in case 
both litigants claim to hold of the same lord, then in the lord’s 
court. And in consequence of such a recognition, the person 
who is seised is not to loso his seisin until it has been deraigned 
by the plea®.’ Let us observe how large a concession to the 
church the great Henry is compelled to make, even before the 
murder of Becket has put him in the wrong. This is all that 
those avitae leges, of which he talks so frequently, will give 
him, and he claims no more. The clergy have established this 
principle; — All litigation concerning land held in almoin 
belongs of right to the ecdesiastioal courts. All that the king 
insists on is this : that, if there is dispute whether the land be 
almoin or no, this preliminary question must be decided by 
an assize under the eye of bis justiciar. Thus the assize 
Utrum is established. It is a preliminary process ; it will not 
even serve to give the claimant a possession ad interim ; the 
possessor is to remain possessed; it decides not the title to 
land, but the competence of courts. Here then we find the 
essence of aimoin as understood in the middle of the twelfth 
century : — the land is subject to no jurisdiction save that of the 

® Bievaolx Catt. p. 29 : gift b; Bi&op Hngb of BuTbam in &ce and perpetual 
films at a rent of 60 sbiUingfi, payable to him and. ids snccessois. Ibid, pp. 80, 

226, 240, Bewmiuster Oart. p. 73; gift by Bewminster Abbey to Hexham 
Priory in free, pure, and perpetual alms at a substantial rent. Bracton, f. 4S, 
holds that in these cases the services muet he done, hut speahe with some 
doubt. 

* Oonsi Olarend. 0 . 9, In the Gosta Abbatum, i. 114, the St Alban’s ehroni- 
det gives an aecount of litigation in Stephen’s reign in which sometbing very 
like an Aaisa Vtrm takes place. See above p, 14fi. 
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tribunals of the church. Even to maintain his royal right to 
decide the preliminary question of competence was no easy 
matter for Henry. Alexander IIL freely issued rescripts which 
ordered his delegates to decide as between clerk and layman 
the title to English land, or at least the possessory right in 
English lands: he went further, he bade his delegates award 
possession even in a dispute between layman and layman, 
though afterwards he apologized for so doing. The avitue leges, 
therefore, were far from conceding all that the clergy, all that 
the pope demanded 

asB] They conceded, however, more than the church could per- U’he Asmza 
maneiitly keep. If as regards criminous dorks the Constitutions 
of Clarendon are the high-water-mark of the claims of secular 
justice, as regards the title to lauds they are the low-water- 
mark. In Normandy the procedure instituted by Henry, the 
Breve de Feodo et Elemosina, which was the counterpart, and 
perhaps the model, of our own Assisa Utrim, seems to have 
maintained its preliminary character long after Henry’s son had 
forfeited the duchy : that is to say, there were cases in which it 
was a mere prelude to Utigation in the spiritual forum®. In 
England it gradually and silently changed its whole nature ; 
the Assisa Utrum or action Juris Utrum^ became an ordinary 
proprietaiy action in the king’s court, an action enabling the 
rectors of parochial churches to claim and obtain the lauds of 


I See the lemarlcable Boiies of papal resoripte in the Bierank Cartulary, 
189-197 ; see also o. 7, J.. 4, 17, where the pope admits that he has gone too 
far in ordering hie delegates to give possession in a dispute between laymen, 
which came into the ecdesiastical courts in conseqnence of a question having 
been raised about bastardy. See also in the Malmesbury Begister, ii. 7, 
proceedings under letters of Innocent ILL for the recovery from a layman of 
land improvidently alienated by an abbot. In the Qesta Abbatum, i. 169—102, 
there is a detailed account of litigation which took place early in Henry n.*a 
reign between the Abbot of St Alban's and a l^mau touching the title 
to a wood; the abbot procured letters from the pope appointing judges 
delegate. 

® Somma, p. 296; Ancienne coutume, p. '2S8; Brunner, Entstchuug der 
Schwurgerlshte, 324-6 ; Branner, Pol. Set Quarterly, xi, 638. Apparently, the 
Norman assize had from the first served as a petitory aotion ; hut if the recog- 
nitors could give no verdict, then the cause went to the ecclesiastical court. 

s The term Jurk Utnm eeems due to a mistake In the expansiou of the 
oompendinm Jur’; it should be ilarata Ntrum, in Prenoh JurS Utrum; see e.g. 
y, B. 14-16 Bdw. III. (ed. Pike), p. 47 ; and see Bracton, f. 287, where the 
technical distinction between an Atiita Utrum and a Jurata Utnim is ex- 
plained, 
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their churches: it became ‘the parson’s writ of right*.’ Bo- ^ 
tween the time of Glauvill and the time of Bracton this great 
change was effected and the ecolesiaalical tribunals suffered a i 
severe defeat*. ^ 

The formal aide of this process seems to have consisted in a 
gradual denial of the assize Uiram to the majority of the 
tenants in frankalmoin, a denial which was justified by the \ 
statement that they had other remedies for the recovery of 
their lands. If a bishop or an abbot thought himself entitled 
to lands which were withholden from him, he might use the [p-ZST] 
ordinary remedies competent to laymen, he might have recourse 
to a writ of right. But one class of tenants in frankalmoin 
was debarred from this remedy, namely, the rectors of parish 
churches. Bracton explains the matter thus When land is 
given to a religious house, though it is in the first place given 
to God and the church, it is given in the second place to the 
abbot and monks and their suocessois, or to the dean and 
canons and their successors ; so also land may he given to a 
bishop and his successors. If then a bishop or an abbot bos 
occasion to sue for the land, he can plead that one of bis prede- 
cessors was seised of it, just as a lay claimant might rely on 
the seisin of his ancestor. But with the parish parson it is not 
so ; we do not make gifts to a parson and his successors ; we 
make them to the church, e.g . ' to God and the church of St 
Mary of Dale’.' True, that if the parson is ejected fi:om posses- 
sion, he may have an assize of novel disseisin, for he himself 
has been seised of a free tenement; hut a proprietary (as 
opposed to possessory) action he can not bring. He can have 
no writ of right, for the loud has not been given to a parson 
and his successors, it has been given to the church; he can 


* Britton, ii. 207. 

> Aooaiding to G-lanrill (xii. 26, liiL 23, 24) tbe conits Obristian are oom- 
peteot to decide an action lor land between two deibs or between clerk and 
larman in case the person in possession is a olark who bolds in free alma. So 
late as 1206 an assize Utrumia bionght by one monastic house against another 
and, on its appearing that the land is almoin, the judgment is that the parties 
do go to court Obristian and implsnd saob other there ; Blacit, Abbrev. p. 61 
(O*on.). 

* Xbia remark seems fairly well-supported by the practice of conTeyanoers in 
Bracton’a time; tbns e.p. a donor gives land >to dad and St Maty and St Obad 
and the obnieh of Boehdale,’ and sontraots to warrant the lend 'to God end 
the ebnroh of Boobdale,’ saying nothing of the parson; 'WhaUey Conoher, 
i. 162. 
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not therefore plead that his predecessor was seised and that 
on his predecessor’s death the right of ownership passed to 
him ; thus the assize Utrum, is his only remedy of a proprietary 
kind*. 

In another context it might be interesting to consider the 
meaning of this curious argument ; it belongs to the nascent laud, 
law about ‘corporations aggregate’ and 'corporations sole.’ 

< The members of a religious house can already b^ regarded as 
constituting an artificial person; the bishop also is regarded as 
bearing the persona of his predecessors; the vast temporal 
possessions of the bishops must have necessitated the formation 
of some such idea at an early time. But to tho parish parson 
that idea has not yet been applied. The theory is that the 
[p.228] parish church itself is the landowner and that each successive 
parson (persona eoolesiae) is the guardian and fleeting represen- 
tative of this invisible and immortal being’. It has been 
difficult to find a 'subject' who will bear the ownership of 
the lands appropriated to parish churches, for according to a 
view which is but slowly being discarded by the laity, the laud- 
owner who builds a church oivns that church and any land that 
he may have devoted to the use of its parson’. However, oui 
present point must be that legal argument takes this form — 

(1) No one can use the assize Utrum who has the ordinary pro- 
prietary remedies for the recovery of land ; (2) All or almost all 
the tenants in frankalmoin, except the rectors of parish churches, 
have these ordinary remedies ; (3) The assize Utrum is essenti- 
ally the parson’s remedy ; it is dngulwre benefidum, introduced 
in favour of parsons*. This argument would naturally involve 
a denial that the assize could he brought by the layman against 
the parson. According to the clear words of the Constitntions 
of Clarendon, it was a procedure that was to be employed as 

r Biacton, f. 2SC b, 387. This mi; b&Te been the reaeoning which eaneed a 
denial of the assize to the parson when that parson was a monastery, a denial 
which an ordinance of 1234 CTomiled; Hoia Book, pi. 1117. 

* Braoton, f. 287 b. 'The parson has not only the assize of novel disseisini 
hnt he may have a writ of entry fonnded on the seisin of his predecessor. This 
being eo, the refusal to allow him a writ of right is already somewhat acomalons. 

Bat the writs of entry ate new, and the law of the twelfth century (completely 
ignored fay Bracton) was that the ecclosiastioal oouii was the tribunal competent 
to decide on the title to laud held In frankalmoin. 

* Stnts, Oeechichtedeakiicihliohen Benebzialwesena; Stutz,I)ieEigenldrohe. 

* Bracton, f. 388 b. 
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well when the claimant was a layman as when he was a clerk. 

But soon the doctrine of the courts began to fluctuate. Martin 
Pateshull at one time allowed the layman this action ; then he 
changed his opinion, because the layman had other remedies ; 
Braoton was for retracing this step, because trial by battle and 
the troublesome grand assize might thus be avoided \ One 
curious relic of the original meaning of this writ reniained 
until 1285, v\Jien the Second Statute of Westminster gave an 
action to decide whether a piece of land was the elemosina of 
one or of another church®. The assize had originally been a 
means of deciding disputes between clerks and laymen, or 
rather of sending such disputes to the competent courts tem- 
poral or spiritual, and the Constitutions of Clarendon contain a 
plain admission that if both parties agree that the land is 
elemosina, any dispute between them is no concern of the lay 
courts. 

' We have been speaking of the formal side of a legal change, 
but must not allow this to conceal the grave importance of the 
matters that were at stake, The argument that none but 
parochial rectors have need of the Utnm, and the conversion of [p.329] 
the Uirum from a preliminary procedure settling the competence 
of courts, into a proprietary action deciding, and deciding 
finally, a question of title to land, involve the assertion that 
all tenants in frankalmoin (except such rectors) can sue and 
be sued and ought to sue and be sued for lands in the temporal 
courts by the ordinary actions. And this, we may add, involves 
the assertion that they ought not to sue or be sued elsewhere. 

The ecclesiastical courts are not to meddle in any way with the 
title to land albeit held in frankalmoin. To prevent their so 
doing, writs are in common use prohibiting both litigants and 
ecclesiastical judges from touching ‘lay fee* {laicum feodum) 
in the courts Christian ; and in Braoton’s day it is firmly esta- 
blished that for this purpose land may be lay fee though it is 
held in free, pure, and perpetual alms*. The interference of the 
spiritual courts with land has been hemmed.witbin the narrow- 
est limits. The contrast to ‘lay fee' is no longer (as in the 
Constitutions of Clarendon) slmosiua, but consecrated soil, the 
sites of churches and monasteries and their churchyards, to 

1 Bracton, f. 28S b; Flata, p. 832; Britton, li. 207. 

9 Stat. IS Ea. I., a. 24, 

* Braoton, f. 407 ; Kota Book, pi. 547, 1143. 
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which, according to Bracfcon, may be added lands given to 
churches at the time of their dedication*. The royal court is 
zealous in maintaining its jurisdiction; the plea rolls are 
covered with prohibitions directed against ecclesiastical judges'; 
and it is held that this is a matter affecting the king’s crown 
and dignity — no contract, no oath to submit to the courts 
Christian, will stay the issue of a writ*. But the very fre- 
quency of these prohibitions tells ns that to a groat part of the 
nation they were distasteful. As a matter of fact, a glance at 
[p.280] any monastic annals of the twelfth century is likely to show 
us that the ecclesiastical tribunals, even the Roman curia, 
were constantly busy with the title to English lands?, ospiH'ially 
when both parties to the litigation were ecclesiastics. Just 
when Bracton was writing, Richard Marsh at the instance of 
Robert Grosseteste was formulating the claims of the clergy ; — 
*He who does any injury to the frankalmoin of the church, 
which therefore is consecrated to God, commits sacrilege; for 
that it is res sacra, being dedicated to God, exempt from secular 
power, subject to the ecclesiastical forum, and therefore to be 
protected by the laws of the churohV It is with such words as 
these in our minds that we ought to contemplate the history of 
frankalmoin. A gift in free and pure alms to God and his 
saints has meant not naerely, perhaps not principally, that the 
land is to owe no rent, no military service to the donor, but 
also and in the first place that it is to be subject only to the 
law.s and courts of the church". 

* Bra.cton, f. 407. Such lands coastitute the ohatoh’s dot ot dauer. See also 
f. 207 b. 

" See Note Book pasiim. The writ ol prohibition is fonnd in Glsnvill, xii, 
21, 22, It is loond in the earliest Chancery Begisters. Braoton disonsses its 
scope at great length, f. 402 ff. 

s the twelith oentury the donor somotimes expiessly binds himself and 
his heirs to submit to the ohurch courts in case he or they go agaiust the gift; 
see e.p. Rievaulx Oartulary, 33, 87, 32, C9, 169, 166, So in the Newminster 
Cartulary, 89, a man oorenanis to levy a fine and submits to the jurje- 
diction of the archdeacon ot Northumberland iu oose he foils to perform his 
covenant. For a similar obligation undertaken by a married woman, see Cart. 
Clouo. i. 304. As to such attempts to renounce the right to a prohibition, see 
Note Book, pi. 678. 

" Ann, Burton, p. 427. Seo also the protest of the bishops in 1257, Mat. Par. 
Cbron. Maj. vi. 361. 

" VioUet, Hietoire dn droit oivU, p. 702: 'la francho auni6ne.,.nn irano alien 
...dohappant & tonte juridiotion dvile.' 
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§ 3, Knight’s Service. 

liiiltaij We now turn to military tenure, and in the first place should 

tcuure, ourselves not to expect an easy task. In some of our 

modern books military tenure has a definiteness and a stability 
which it never had elsewhere. An army is settled on the land, 
is rooted in the land. The grades in ‘the service’ correspond 
to, and indeed are, the grades of landlioldership ; the supreme 
landlord is commandcr-in-chief ; each of his immediate tenants 
is the general of an army corps; the regiments, squadrons, 
companies, answer to honours or manors or knight’s fees. All 
is accurately defined ; each man knows his place, knows how 
ninny days he must fight and with what anna This “ feudal 
system’ is the military system of England from the Norman 
Conquest onwards throughout the middle ages; by means of it 
our land is defended and our victories are won in Wales and in 
Ireland, in Scotland and in France. — When however we look at 
the facts, all this definiteness, all this stability, vanish. We see 
gi'owth and decay ! we see decay beginning before growth is at 
ail end. Before there is much law about military tenure it has [p.28i] 
almost ceased to be military in any real sense. We must have 
regard to dates. Every one knows that the militaiy tenure of 
Charles L’s reign was very different from the military tenure 
of Edward I.’s; but this again was very different from the 
military tenure of Henry I.’s or even of Henry IL’s reign. 

Growth Soon after the Conquest a process begins whereby the duty 
of service in the army becomes rooted in the tenure of land. 

teuure. q'jjjg g^pg gjj ^ ceutury; but before it is finished, before the 
system of knight’s fees has been well ordered and arranged, the 
kings are already discovering that the force thus created is not 
what they want, or is not all that they want It may serve to 
defend a border, to harry Wales or Scotland for a few weeks in 
the summer, but for continuous wars in France it will not serve ; 
the king would rather have money ; he begins to take scutages. 

This, ^ wp shall soon see, practically alters the whole nature of 
the institution. Another century goes by and scutage itself has 
become antiquated and unprofitable ; another, and scutage is 
no longer taken. Speaking roughly we may say that there is 
one century (1066—1166) in which the military tenures are 
really military, though as yot thei-e is little law about them; 
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that there is another century (IIGG — 12G6) during which these 
tenures still supply an army, though chiefly by supplying its pay ; 
and that when Edward I. is on the throne the military organiza- 
tion which we call feudal has already broken down and will no 
longer provide either soldiera or money save in very inadequate 
amounts. However, just while it is becoming little better than 
, a misnomer to speak of military tenure, the law about military 
tenure is being evolved, but as a part rather of our private 
than of our public law. The tenant will really neither fight nor 
pay scutage, but there will be harsh and intricate law for him 
about the reliefs and wardships and marriages that his lord can 
claim because the tenure is military. Thus in speaking of 
tenure by knight’s service as it was before the days of Edward L, 
we have to speak not of a stable, but of a very unstable institu- 
tion, and if of necessity we describe it in general terms, this 
should not be done without a preliminary protest that our 
generalities will be but approximately true. As to scutage, in 
the whole course of our history this impost was levied but some 
forty times, and we can not be certain that the method of 
b. 232 ] assessing and collecting it remained constant. An English 
lawyer turning to study the history of these matters should 
remember that if Littleton had oared to know much about them, 
he would have had to devote his time to antiquarian research*. 

« 

* There ie only one balf-centnry daring which scatagea are freq^nently 
imposed, namely that which lies between 1190 and 1240. The early history of 
scutage is now in the eiuoible. New materials have been rendered accessible by 
the publication of the Bed Book of the Exchequer and some of the Pipe lioUe of 
Henry U.’s day. Two important tracts have come to our bands at the last 
moment, Tiz. (1) 3. F. Baldwin, Scutage and Knight Service, Chicago, University 
Bless, 1897 ; and (2) 3, 11. Bound, The Bed Book of the Exchequer (privately 
printed), 1898. hir Bound makes it fairly certain that our statement {in/ra, 
p. 207) as to the existence of scutage before the ilaye of Henry 11. is not strong 
enough, and he leaves us doubting whether at this point Henry did much that 
was now. Hi Baldwin has thrown light on many details. While agreeing with 
us in holding that in the last days of soutago the tenant in chief can not escape 
from the dnty of military service at the cost of paying scutage. Air Baldwin seeue 
inclined to hold that in the earlier time the scutage was treated as a full equiva- 
lent of the service. Hie reeearohee seem to show that Henry 11 .*b endeavonz to 
charge the tenants in chief with the nnmber of foes that they had created if it ex- 
ceeded their old nrvUium itbitum [in/ra, p, 266} was not permanently snceessful. 
Not the least interesting result of Hr Baldwin’s essay ia the proof that, as com- 
pared with other sonioes of levcnae [dona, auxUia, tallagia), the importance 
of the sontages may easily he over-rated. 
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By far the greater part of England is held of the ting hy 
knight's service (per seiuitium militare ) : it is comparatively rare 
for the king’s tenants in. chief to hold hy any of the other 
tenures. In order to understand this tenure we must form the 
Conception of a unit of militaiy service. That unit seems to be 
the service of one knight or folly armed horseman (servitium 
unius militis) to be done to the king in his army for forty days 
in the year, if it be called for. In what wars such service must 
bo done, we need not here determine ; nor would it be easy to 
do so, for from time to time the king and his barons have 
quarrelled about tho extent of the obligation, and more than one 
crisis of constitutional hi.story has this for its cause. It is a 
question, we may say, which never receives any legal answer 

Even the limit of forty days seems to have existed rather in Ip- 233] 
theory than in practice, and its theoretic existence can hardly he 
proved for England out of any authoritative document®. But 
we hear of aomo such limit in. Norman, French and German 
law, and attempts have been made to trace it hack to the days 
of the Knrlovingian emperors. From the Tonraine of the thir- 
teenth century we have a definite statement ‘ The barons or 
men of the king are bound, if summoned, to follow him in his 
host and to serve at their own cost forty days and forty nights 

with as many knights as they owe him And if the king will 

keep them more than forty days and forty nights at their cost, 
they need not stay unless they will ; but if the king will keep’ 
them at his cost for the defence of the realm, they ought by 
rights to stay ; but if the king would take them out of the realm, 
they need not go unless they like, after they have done their 
forty days and forty nights*’ But the force of such a rule is 

* Stubbs, Const. Hist. i. 663-4, il. 132, 278. Alreafly in 1X98 the blights of 
till* Abbot of St Edmund’s asserted th&t they wew not bound to serve outside 
the reeltn; Jocelk of Brskeload (Camd. 3oo.), 68. Hugh, bishop of Linooln, 
had just made a simitai assertion ; no service is due from the ohuroh of Linooln 
outside the bounds of England ; Vita Mngna 8. Hugonis, 240. See also the 
story of hofv the knights of Holdemess refused to follow Edward into Sootland, 

Chrun. de Uelsa, ii, 107. 

• What Littleton, see. 95, has to say on this matter is little better than 
truliUonal antignarianism, 

« Viollet, ^ttibUsaemente, ii. 93-6; ui. 81, 852-8. In Germany also the 
rule seewt to have been that the vassal was only bound to find provisions for six 
weeks; after this he sened at his lord’s cost ; SdhrSder, D, E. G., 502. As to 
Mormaiidy, see Somma, p. 09 j Aaeienne Coutume, p. 66, o. 25. 
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feeble ; when in 1226 the Count of Champagne appnaled to it 
and threatened to quit the siege of Avignon, Louis VIIT. swore 
that if he did so his lands should be ravaged ^ In England 
when a baron or knight is enfeoffed, his charter, if he has one, 
says no more than that he is to hold by the service of one 
knight or of so many knights. When the king summons his 
tenants to war, he never says how long they are to serve. The 
exception to this rule is that they axe told by John that they 
are to serve for two quadragesims, eighty days, at the least*'. 
Occasionally in the description of a military seqeanty, it is said 
that the serjeant is to serve for forty days, bub to this are often 
added the words ‘at his own cost,* and we are loft to guess 
234 ] whether he is not bound to serve for a longer time at his lord’s 
cost*. In 1198 Richard summoned a tenth part of the feudal 
force to Normandy ; nine knights were to equip a tenth ; the 
Abbot of St Edmunds confessed to having forty knights; he 
hired four knights (for his own tenants had denied that they 
weie bound to serve in Normandy) and provided them with pay 
for forty days, namely, with 36 marks ; but he was told by the 
king’s ministers that the war might well endure for a year or 
more, and that, unless he wished to go on paying the knights 
their wages, he had better make fine with the king ; so he made 
flue for £100*. In 1277 the knights of St Albans served in a 
Welsh campaign for eight weeks; during the first forty days 
they served at their own cost ; afterwards the king paid them 
wages*. No serious war could be carried on by a force which 
would dissipate itself at the end of forty days, and it seems pro- 
bable that the king could and did demand longer service, and 
was within his right in so doing, if he tendered wages, or if, as 
was sometimes the case, he called out but a fractional part 
of the feudal force *. We have to remember that the old duty 
of every man to bear arras, at least in defensive warfare, was 


1 Mat. Far. Chron. Maj. iii. 116. 

a Iiords* Boport on the Dignity of a Peer, App i. p. 1, The BurntnoneeB of 
the feudal array are coUeoted in this Appendix. 

* Testa de Keville, e.g. 14G-7. 

* Chi on. Jocelini de Brakelond (Camden Boa.), 63. 

■ Qusta Abbatum, i. 435. 

* In 1212 John gives orders for the payment at his cost of the knights in 
his eervioe, from the time when the period shall have elapsed during whioh they 
ore bound to serve at their own cost; Bot. Cl. 1 . 117. 
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never — not even in Prance— completely merged in, or oblite- 
rated by, the feudal obligation’. Just when there seems a 
chance that this obligation may become strictly defined by the 
operation of the law courts, the king is beginning to look to 
other quarters for a supply of soldiers, to insist that all men 
shall be armed, to compel men of substance to become knights, 
eveiS^though they do not hold by military tenure, and to issue 
commi^ons of array. 

But ^fciese units of military service, however indeterminate 
they may b^fcaye become, if we may so speak, territorialized. 
A certain defimWi|iece of land is a knight’s fee {feodum militis ) ; 
another tract is ^kieived as made up of five or ten knight's 
fees ; another is hnlQ.'tdiWtufl'rior, or a fortieth part of a knight’s 
fee, or, to use the cu^Bttjmase, fee of half, or a 

quarter, or a fortieth part of 

partis unius militisf. The appearance of small mtetional parts 
of a knight’s fee could hardly be explained, were it nqt that the 
king has been in the habit of taking money in lieu oltefiitary 
service, of taking sontage or esouage {stmtagiwn), a suMjif so 
much money per knight's fee. Without reference to this 
might indeed understand the existence of halves of knight’s fees, 
for practice has sanctioned the equation duo servierdes^unus 
miles, two seijeants will be accepted in lieu of one knight’; but 
a fortieth part of the service of one knight would be unin- 
telligible, were it not that from time to time the service of one 
knight can be expressed in terms of money. Already in Heniy 
II.’s reign we hear of the twelfth, the twenty-fourth part of a 
knight’s fee*; in John’s reign of the fortieth'; and we soon 
hear of single acres which owe a definite quantum of military 
service, or rather of scutage. 

To represent to ourselves the meaning and effect of this 
apportionment is no easy matter. In the first place, we have 


[p.2S6] 


I 




1 As to Franrs, sea VioUai, SteblissamentB, 11. 08; lii, 350. Ab to the 
'ictrobannns NomamuaB,' sea a ohartar gcaniad bj luhn to the Abp. ol Bouan, 
Hot. Catt. 69 *, aUo Somma, p. 69; Anoienae Oontume, p. 69. 

* The Bnnnao tana fiixtum lerleae, fitj d $ haubtrt, oooots bat raialy in 
Englancl, still it may ba foond ; the Abbot of Tavistock holds fiftcBn and a half 
fees M fi dt Aduttryk; Bot. Hand. i. SI. Of. Coronation Charier ol Hen. L 
0 . II: ‘KiUti's <iai par lorim tatiaa Baas deserviant.* It la also common to 
speak of the knight's fee as a «nitu», partianlarly in lafcrcnae to taxation, 

’ Sea the muster rolls of Edw, I.; lail. Writs, 1. 197, 329. 

’ Liber Bobaue, i. 841. ' Hunter, Fines, i, 16, 
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to observe that the term ‘knight’s feo’ does not imply any pai'- 
tioular acreage of land. Some fees aro much larger than others, 

This truth has long been acknowledged and is patent'. 

We may indeed see in some districts, for example among 
the knights of Glastonbury, many fees of five hides apiece' ; 
but in a single county we may find a hide of land reckoned as 
a half, a third, a fourth, a fifth, and a sixth of a knight’s fee* 

In the north of England one baron holds sixteen cai’uoates by 
the service of ten knights, while in another barony the single 
knight’s fee has as many as fourteen eariioatcs*. The fees held of 
the abbot of Peterborough wore extremely small ; in some cases 
[p. 2 ati] he seems to have got a full knight’s service from a single hide 
or even loss' ; on the other hand, a fire of twenty-eight caruentes 
may be found' ; and of Lancashire it is stated in a general way 
that in this county twenty-four caracates go to the knight’s fee'. 

In one case, perhaps in other cases, the law had made some 
effort to redress this disparity : the fees of the honour of Moitain ’ 
were treated as notoriously small; three of them were reckoned 
to owe as much service as was owed by two ordinary fees’. 

Perhaps a vague theory pointed to twenty libmtes of land as 
the proper provision for a knight; but even this is hardly 
proved'. 

Another difficulty ari.ses when we ask the question, wbatN®t“®ol 
, /. I • • 1 . . 1 - the appoT- 

was the effect of this apportionment, and m particular what uonmenL 
persons did it bind? Modem lawyers will be familiar with 
the notion that an apportionment of a burden on land may be 
effectual among certain persons, ineffectual as regards otheia 
Let us suppose that A owns land wbioh is subject to a rent- 
charge of £100 in favour of M and a land-tax of £10 per 
annum ; he sells certain acres to ilT ; A and X settle ns between 
themselves how the burdens shall be borne; they agree that 
each shall pay a half, or perhaps one of them consents to accept 

' Co. lit. 69 a, 69 b (Ilalc’fi note); Ktnbba, Const. Hist. i. S67; Kound, 

I'ouilal England, 231 S., 293 fi.; Hall, Liber Hubeue, vol. ii p. diiii 

' Qlastottbaiy In^ueete (Boxburgb Clnb), puim. 

' Testa da Neville, 63-4, 

4 Liber Bubotts, i. S8S, 431. 

' Cbron. Tetioborg. 169, 

' Eirkb;'s Inqneet for Yorkshire (Sorteos Soo.) 196-7. 

' Testa de Neville, 408. ' Hadox, Kxch. i. 649. 

' Stubbs, Const. Hist. i. 2S3, and Bound, Eeudal England, 205, senni 
incliued to accept this theory. See also Hali, Lib. Bub. vol. ii. p. clxiv. 

P. M. 1. 17 
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the ■whole bhrden. No'w, allowing that this is an effectual 
agreement between them, we still have the question whether 
it can in any way affect the rights of M or of the hing, who 
have hitherto been able to treat the whole land as subject to 
the ■whole rent-charge and the whole tax. It will not therefore 
surprise us if we find that the apportionment of military service 
was not absolute. 

We may begin by considering the relation between the 
king and his tenants in chief. We have good reason to believe 
that the Conqueror when he enfeoffed his followers with tracts 
of forfeited land defined the number of knights with which they [p.237] 
were to supply him, and also that ho defined the number of 
knights that were to be found by the cathedral and monastic 
churches whose land had not been forfeited. It would not be 
true to say that in this way the whole of England was, as 
between the king and his immediate tenants, cut up into 
knights’ fees. From the Conqueet onwards he had immediate 
tenants who held of him by frankalmoin, by serjeanty, in socage 5 
still in this manner a very large part of England was brought 
within the scope of military contracts or what could be regarded 
as such. How definite these contracts were we can not say. for 
to all seeming they were not expressed in ■writing. The only 
docninentar}’ evidence that the gi’eat lord of the Conqueror’s day 
could have produced by way of title-deed, was, in all probability, 
some brief writ which commanded the royal officers to put him 
in seisin of certain lands and said nothing about the tenure 
by which he was to hold them. And again, in the case of the 
churches, if we speak of a contract, we are hardly using the 
right word ; it -was in the king’s power to dictate terms, and he 
dictated them. Whether in so doing he paid much or any 
regard to the old English law and tho ancient land-booka, is a 
question not easily decided, for we know little of the legal 
constitution of Harold's army. The result was capricious. The 
relative wealth of the abbeys of Peterborough, St Edmund’s, 

St Albans and Bamsey can not have been expressed by the 
figures 00 ; 40 : 6 : 4, which represented thoir fighting strength 
in the twelfth century; St AIban.« may have profited by a 
charter of King Offa, at -which modem diplomatists have looked 
askance''. But, at any rate as regards the forfeited lands of the 


r Hoit. Fat. Cbtao. Mo). tL 1; Boddon and Stnblia, OoudoUs, iii. 470. 
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English nobles, William had a free hand; he could stipulate 
for so many units of military service from this count and so 
many from that baron. Apparently he portioned out these 
units in fives and tens. The number of knights for which a 
great baron is answerable in the twelfth century is generally 
some multiple of five, sueli as twenty, or fifty. The total 
number of knights to which the king was entitled has been 
extravagantly overrated. It was certainly not 60,000, nor was 
it 32,000; wo may doubt whether it exceeded 5,000, The 
[p. 2 ;is] whole feudal array of England would in our oyes have been but 
a handful of warriors. He was a powerful baron who owed as 
many a.s sixty knights. We are not arguing that William in- 
troduced a kind of tenure that was very now in England ; but 
there seems to be no room for doubt that the actual scheme 
ot apportionment which we find existing in the twelfth and 
later centuries, the scheme which as between king and tenant 
in chief makes this particular tract of land a fee of twenty or of 
thirty knights, is, except in exceptional cases, the work of the 
Conqueror'. 

At any rate in Henry It’s day the allotment of military Hy ow* 
service upon the lands of the tenants in chief may be regarded liaiouies. 
as complete. It is already settled that this tenant in chief 
owes the king the service of one knight, -while another owes 
the service of twenty knighta Historians have often observed 
tliat the tenants in chief of the Norman king, even his military 
tenants in chief, form a very miscellaneous body, and this is im- 
portant in our constitutional history; a separation between the 
greater and the lesser tenants must be effected in course of time, 
and the king has thus a power of defining what will hereafter 
he the ‘estate’ of the bnroti,ige. In Henry It’s day the king 
hiid many tenants each of whom held of him but one knight’s 
feo, or but two or three knights’ feoa On the other hand, there 
were nobles each of whom hail many knights’ fees; a few had 
fifty and upwards. Now to dewsribe the wide lands held of the 
king by one of his mightier tenants, the terms honour and 

' Tlu-i we reKiiiil aa Laving been pioveil b? Mr Homiii'B onnvinring papeta in 
E. II. B. vole. vi. -ril., wLioh are now reprinted in hie L'endal England. Some- 
times when land same to the Ung by way of esoLuat and wee again granted out, 
new terms would be impo'-cd on the new tenant; bot in the main the i-ettleiiient 
made in the Coniiueror's day waa permanent. As to the old Eugli-h army, see 
Maitland, Bomebday Book, Idd B, 395, 808. 

17-2 
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bti/i'ony were used. Between these two terms we can draw no hard 
line ; honour seems to be genei’ally reserved for the very largest 
complexes of land, and perhaps we may say that every honour 
was deemed a barony, while not every barony was usually called 
an honour; but this seems a matter settled by fashion rather 
than by law ; for instance, it is usual to give the name barony, 
not honour, to the lands which a bishop holds by military 
service, though some of these baronies were very large*. To [p.230] 
mark the inferior limit of the honours and baronies is not easy. 

We can not say that any particular number of knights’ fees was 
either necessary or sufficient to constitute a barony ; in particular, 
we can not accept the theory current in after times, that a 
harony oontaina thirteen knights’ fees and a third, and therefore 
is to a knight’s fee os a mark is to a shilling^ This equation 
seems to have been obtained, not by an inductive process, but 
by a deduction, which started with the rule that while the reKef 
paid for a single knight’s fee was a hundred shillings, that paid 
for a barony was a hundred marks. But neither can we make 
the facta square with this theory, nor, as will be seen below, caa 
we treat the rule about reliefe as being so ancient as the con- 
stitution of baronies*. Not must we think of the harony or 
honour as surrounded by a ring-fence; fragments of it will 
often lie scattered about in various counties, though there is 
some castle or some manor which is accounted its 'head.’ 

Tiieiarony We find it Said of a man not only that he holds a barony 
us jk [tenet barmiam), but also that be holds by barony [tenet per 
haroniam). This phrase will deserve discussion hereafter ; for 
itLs. tjig present it is only necessary to notice that every military 
tenant in chief of the king, whether be has a barony or no, is 
deemed to ovfe the service of a certain number of knighta Thau 
number may be large or smaU. Let us suppose that in a given 
case it is fifty. Then in a sense this tenant may he said to bold 
fifty knights’ fees. But all the land, at least if all of it he held 
by one title, and every part of it, is answerable to the king 
for tho fifty knights. This tenant may enfeoff some fifty 

* The nse of ihe trrm tunmr to sljiaify nous but the large eetatee oan not bo 
traood book veiy fat. Bet it aeeme to have bome this sense early in. ibe twelfth 
oentory ; I.eg. Hen. Sg, $ 1, where kmtiut ie oontrseied with manor. 

* Selden, Titlte of Hononr, irt. xl, oap. v. eeo. 26. 

* The oldest versions of the Cheiter rnake the relisf for the harony, not a. 
hundred marks, bnt a hnndrsd poneds, so that were the axgninent aonnd, iha 
barejiy should oontain twenty lees. 
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knights, making each of them liable to serve in the army; he 
nmy enfeoff more, giving each feoffee but a fractional part of a 
fee, that is to say, making him answerable for but a fractional 
part of one knight’s service; he may enfeoff fewer, making 
each of them answerable for the service of several knights; 
he may retain much land in his own hand, and look to hiring 
tp.2J0] knights when they are wanted. But, as between the king and 
himself, he has fifty knights’ fcos; he is answerable, and the 
land that he holds is answerable, for the production of fifty men. 

Every acre in the honour of Gloucester was liable to the king 
for the service of some two hundred knights and more. If tho 
Earl of Gloucester makes default in proviiling the due number 
of knights, the king may distrain throughout the honour, or 
seize the honour into his hands. The exact nature of the 
power which a lord had of exacting service due to him from 
a tenement need not be here considered ; but the main prin- 
ciple, which runs through the whole law on this subject, is 
that the service due from the tenant is due also from the 
tenement, and can be enforced against the tenement into 
whosesoever hands it may come, regardless of any arrangement 
that the tenant may hare made with bis sub-tenants. 

This may be illustrated by the case of lands held in frank- 
almoin of a mesne lord, who himself holds by military service, tpigut’a 
In this case something like an exception was occasionally ad- 
mitted. The canons of Wroxton held land in finnkalmoin of 
John Montacute ; the land was distrained for scutage ; but on 
tho petition of the canons, the sheriff was bidden to cease from 
distraining, ' because the frankalmoin should not be distrained 
for scutages so long as John or his heirs have other lands in 
the county whence the scutages may be levied.’ This is an 
exception, and a carefully guarded exception ; if the tenant has 
given land in frankalmoin, the king will leave that land free from 
distress, provided that there be other land whence he can get his 
service'. Thus, let ns say that a baion holds twenty Imights' 
fees, and has twenty knights each enfeoffed of a single fee ; the 
hoimdariea between these fees in no way concern the king ; the 
whole tract of land must answer for twenty knights. An early 
example of this may be given: — at some time before 1115 

1 Madox, Exchequer, i. 670-1, where other cases ol Heuijr in.’s reign are 
given. John had observed this mle : Bot. Pat. 63, writ in favour of the Abbot 
of IStanlaw. 
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the Bishop of Hereford gave Little Hereford and Hllingswick 
to Walter of Gloucester for the service of two knights ; Walter 
gave "Ullingswick as a marriage portion for hia daughter Maud 
free from all knight’s service, and thus, as between all persons 
claiming under him, the whole service of two knights was thrown 
on to Little Hereford. Thus really ' a knight’s fee ’ is a relative Cp.2ii] 
term ; what is two knights' fees as between 0 and B, is but part 
of two as between B and .4*. In the time of Henry II. when 
the king was beginning to take stock of the amount of military 
service due to him, it was common for a tenant in chief to 
answer that ho confessed the service of, for example, ten 
knighhs, that he had dve knights onfooifed each of a knight’s 
fee, and that the other five he provided from hia demesne’. In 
one case, even at the end of the thirtoenth century, a lord had 
not carved out his land into geographically distinct knights’ 
fees. Somehow or another the abbot of Eamsey held his broad 
lands by the service of only four knights, and we may there- 
fore say that he had four knights’ fees. But those fees were not 
separated areas ; he had a number of tenants owing him military 
service; they chose the four who on any particular occasion 
should go to the war, and the others contributed to d6fi:ay the 
expense hy an assessment on the hide*. Thus the statement that 
a man holds a barouy, or a parcel of knights’ fees, of the king, 
tells us nothing as to the relationship between him and his 
tenants, and does not even tell us that he has any tenants 
at all. 

Duly of The military tenant in chief of the esrown was as a general 
taiy^tcMnat rule bound to go to the war in person. If he held by the service 
imijjtf. jjg ^as bound to appear in person with forty- 

nine. If he was too ill or too old to fight, he bad to send not 
only a substitute but also an excuse*. Women might send 

i Bound, Ancient Chsrtcn, p. 19. In 1937, jurors are asked by what services 
Agnes de WabnU bolds a numlier of manors; 'Servicium praediotomiu. mansri- 
otum nesciunt separate, quia tota baronia de 'WahuUa xespondet integre dom. 

3Begi pro sxx, mUitibns’: Koto Book, pi. 1182, 

* liiberBnbous, paulm, t.g. p. 808: ‘Carta 8. doScaliers...Haeoest summa; 

X. milites baboo feSatos et seivitium v. militum reuianet super dominium 
neum.* 

> iielect Pli'ss in Manorial Courts, pp. 48-61 ; Konast, ii. 673. Bat sea 
Cart, Bams. iit. 48, 218, and Bound, Feudal England, 298. Apparently the 
land bad once been cut up into fees, and the airangctnent nnder which it 
piovidrd only four kniphu is not aboriginal. 

* Bee the Xneter Bolls of 1277 and 1282 in Farh Writs, vol. i., e.g, p. 202; 
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substitubes and so might ecclesiastics*. The monks of St 
Ip. 242] Edmunds thought it a dangerous precedent when in 1193 Abbot 
Samson in person led his knighia to the siege of Windsor*. How 
the nature of this obligation was aifected by the imposition of 
scutage is a question that we are not as yet prepared to discuss. 

We must first examine the position of a tenant who holds 
by kiught’s service of a mosne lord, and we will begin vrith a military 
simple case. One A holds a mass of lands, it may be a barony 
or no, of the king in chief by the service of twenty knights, and 
B holds a particular portion of these lands of A by the serviuo 
of one knight. Now in the firat place, A’s tenement, being part 
of A’s tenemeut, owes to the king the service, of twenty knights ; 
it can be distrained by the king for the whole of that service. 

But, as between A and B, it owes only the service of one knight, 
and if the king distrains it for more, then A is bound to acquit 
B of this surplus service ; this obligation can be enforced by an 
action of 'mesne”. On the other hand, B has undertaken to 
do for A the service of one knight. The nature of this obliga- 
tion demands a careful statement : — B is bound to A to do for 
A a certain quantum of service in the king’s army. We say 
that B is bound to A ; J1 is not bound to the king ; the king it 
is true can distrain B's tenement ; but between B and the king 
there is no personal obligation*. The king can not by reason of 
tenure call upon B to fight; if somehow or other A provides 
his twenty knights, it is not for the king to complain that B is 
not among them*. None the less, the service that 3 is bound 
to do, is service in the king’s army. Here we come upon a 

'P.ubertna do Marbham infiriuas, ut dicitor, oilert scrvloiam dimidii feodl militis 
in T. faeimdam per W. de h. setTientem.' 

* This is often shown hy tUs form of the summons; tho lay man ie told 
to come with his service; women and ccclcslastios are bidden to send their 
s.!rvice. 

* docclin of UralEelond (Camd. Soo.) 40. 

^ See above, p. 238. 

* 'Xliaa, Bcuording to 'William llnfas, the kniuhta ol the arobbishop oS 
Canterbnry appear in a WcleU war without proper armour ; Bufua makes this 
the ground of a oharge against Auacliu. Freeman, Will. Buf, i. 574, argues 
that even it tlu‘ charge he true, it ie not well founded in law ; but we can not 
agree to this. Ansdm may perhaps oomplain against his kniglits ; but the 
king’s complaint must be against Anselm. 

* The king may compel S to do his service to .4 ; see e.</, Hot. Cl. i. 117 (tor 
r.alph Betuets), 237 (for the abbot of Feterborongh); but we must distinguish 
between what the king does as feudal lord and what he does as supteme judge 
and governor. 
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priaoiple of great importance. According to the law of the 
king’s court, no tenant is to fight in any army hut the 

king’s army, or in any quarrel but the king’s quarrel. It might 
well have been otherwise; we may see that it nearly was 
otherwise; we may be fairly certain that in this respect the 
law was no adequate expression of the current morality; still [p MS] 
we can not say that the law of England ever denaanded private 
warfareh Indubitably the military tenant often conceived him- 
self bound to fight for his lord in his lord’s quarrel ; but the 
law enforced no such obligation. True, the obligation which it 
sanctioned was one that bound the man to the lord, and in a 
certain sense bound him to fight for his lord. It was at the 
lord’s summons that the nitm came armed to the host, and if 
the lord had many knights, the man fought under the lord's 
banner; still he was only bound to fight in the king's army and 
the king’s quarrel ; his service was due to his lord, still in a 
very real sense it was done for the king and only for the king : — 
in short, all military service is regale servitium. It is the more 
necessary to lay stress upon this principle, for it had not pre- 
vailed in Normandy. The Norman baron bad knights who 
were bound to serve Mm, and the service due from them to him 
had to be distinguished from the service that he was bound to 
find for the duke. The bishop of Coutances owed the duke 
the service of five knights, but eighteen knights were bound to 
serve the bishop. The honour of Montfort contained twenty- 
one knights’ fees and a half for the lord’s service ; how many 
for the duke’s service the jurors could not say. The bishop 
of Bayeux had a hundred and nineteen knights’ fees and a half; 
he was hound to send bis ten best knights to serve the king of 
the French for forty days, and, for their equipment, he took 
twenty Rouen shillings from every fee; he was bound to find 
forty knights to serve the duke of Normandy for forty days, 
and for their equipment he took forty Bouen shillings from 
every fee; but all the hundred and nineteen knights were 
bound to servo the bishop with arms and horses^ 

Kiilfshf* As a matter of fact, however, we domatimes find, even in 
to a lant * England, that knight's service is due, at least that what is called 
knight’s service is due, to a lord who owes no knight’s service 

1 We ehaU dieeuse this mettei mote in soauesfam vritti homage. 

* liffeudaelones niliiiun in Bed Book of the Bxohegner, ii. 62i ft, j Boa^net 
zxiiii 69S. 
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to the king, oi- that more knight's service is due to the lord 
than he owes to the king. One cause of this phenomenon may 
he that the lord is an ecclesiastic who has once held hy military 
.service, but has succeeded in getting his tenure changed to 
frankalmoiu by the piety of the king or the negligence of the 
Dp- 311] king’s officers. The chronicler of the Abbey of Meaux tells us* 
liow the abbot proved that he held all his lands in Yorkshire 
by fraukalmoin and owed no military service, and then how he 
insisted that lands were held of him by military tenure and sold 
the wardships and marriages of his tenants’. Since he was not 
bound to fmd fighting men, hLs tenants were not bound to fight ; 
still their tenure was not changed ; he was entitled to the pro- 
fitable casualties incident to knight’s service. A similar result 
might be obtained by other means. The abbot of St Edmunds 
held his barony of the king by the service of forty knights; 
such at least was the abbot’s view of the matter ; but he had 
military tenants who, according to his contention, owed him 
altogether the service of fifty-two knights : or, to put it another 
way, fifty-two knights’ fees were held of him, though as between 
him and the king his barony consisted of but forty’. The view 
taken by the knights was that the abbot was entitled to the 
service of forty knights and no more ; the fifty-two fees bad to 
provide but forty warriors or the money equivalent for forty. 
Eut in Richard I.’s day Abbot Samson, according to the admiring 
Jocelin, gained his point by suing each of his military tenants 
in the king’s court. Each of the fees that they held owed the 
full contribution to every scutage and aid, so that when a 
scutage of 20 shillings was imposed on the knight’s fee, the 
abbot made a clear profit of £12', Bracton says distinctly that 
the tenant in socage can create a military sub-tenure. This, 
however, seems to mean that a feoffor may, if he chooses, stipu- 
late for the payment of scutage, even though the tenement 

^ (.'hron. <le Melsa, ii. 310, 233-3. 

’ Liber Bubeus, i. 394. Bat in Henr; IX. 's day the view taken at the 
Kwhequer Vras that the abbot oned aid for fifty-two fees. Madox, iiixoh, i. 
u73. See also in Testa da Beville, 41fi, the amneing letter in which the abbot 
in Heniy Ill.’a reign professes an absolute ignoranee as to the whereahonte of 
his fees:— *lu what villa they are distributed and in what place they lie, Clod 
knows.* 

Jocelin of Biakeloud (Camd. Soo.), 30, 48. Bee aleo Feet of Fioea 7 & 6 
Bie. I. (Hpe Boll Soc.), p. S3 S., where arc printed the documents which record 
the abbot’s victory. 
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owes none to the king. In such case the scutage may seem to 
us but a rent capriciously assessed, hut apparently Bracton 
would call the tenure military, and it would serve to give the [p.245] 
lord the profitable rights of wardship and marriage^ The 
extraordinary licence which men enjoyed of creating new 
• tenures gave birth to some wonderful complications. If B holds 
a knight’s fee of A, then A can put X between himself and B, 
so that B will hold of X and X of ^ ; but further, the service 
by which X will hold of A need not be the service by which B 
has hitherto been holding of A and will now hold of X. In 
Richard’s reign Henry do la Pomerai places William Briwere 
between himself and a number of tenants of his who altogether 
owe the service of 5 knights or thereabouts ; hut William is 
to hold of Henry by the service of one knight*. To ‘ work out 
the equities’ arising between these various persons would be 
for us a difiScult task ; still no good would come of our repre- 
senting our subject-matter as simpler than really it ia Lastly, 
as already hinted, we must not suppose that the barons or even 
the prelates of the Kerman reigns were always thinking merely 
of the king’s rights when they surrounded themselves with 
enfeoffed knights. They also had their enemies, and among 
those enemies might be the king. Still the only military 
service demanded by anything that we dare call English law 
’tvas service in the king’s host. It would further seem, that 
Henry II., not without some success, endeavoured to deduce from 
this principle the conclusion that if a tenant in chief enfeoffed 
more knights than he owed to the king, he thereby increased 
the amount of the service that the king could demand from him. 

Sucii a tenant in chief had, we may say, been making evidence 
against himself; this was the opinion of his royal lord'. 

:e. The practice of taking scutages must have introduced into 
the system a new element of precision and have occasioned a 
ilownward spread of the tenure that was called military. The 
extent of the obligation could now be expressed in terms of 
pounds, shillings and pence; and tenants who were not really 
expected to fight might be bound to pay scutage. On the other 
hand, the history of scutage is full of the most perplexing diffi- 
culties. Before approaching thcoe we will once more call to 


* Btsetou, 36. * Kues (ed. Hunter), ii. 61. 

’ Bound, Feudal England, 212 fi. 
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mitud the fuct that scutage is au impost of an occasional kind » 
that there never were more than forty scutages or thereabouts. 

[ 11 . 216 ] IVe are wont to think of scutage as of a tax introduced by Natmeof 
Henry II. in the year 1159, a tax imposed in the first instance 
on the military tenants in chief by way of commutation for 
personal service, a tax which they in their turn might collect 
fiuni their sub-tenants. But it seems extremely probable that 
at a much earlier date payments in lieu of military service wore 
making their appearance, at all events in what we may call the 
outer circles of the feudal system*. In no other way Ciin we 
ox])hun the existence, within a very few years after 1159, of 
small alhiuot parts of knights’ fees. When it is said that a man 
holds the twentieth part of a fee, this can not mean that he is 
bound to serve for two days in the army ; it must mean that he 
and others are hound to find a wamor who will serve for forty 
days, and that some or all of them will really discharge their 
duty by money payments. We read too in very ancient docu- 
ments of payments for the provision of knights" and of an 
mieiUum exercitris, the aid for a military expedition’. In 
Normandy the equivalent for our scutage is generally known as 
the aumilium exeroitusK In England the two terras seem in 
course of time to have acquired different meanings ; the lord 
e.xncted a scutage from his military, his nominally military 
tenants, while he took an ' army aid’ from such of his tenants as 
were not military even in name’. But what we may call the 
natural development of a system of commutation and subscrip- 
tion between tenants in the outer circles of feudalism, was at 
once hastened and perplexed by a movement having its origin 
in the centre of the system, which thence spread outward.^. 

The king began to take scutages. At this point we must face 
some difficult questions. 

[p 217] In what, if any, sense is it true that the military service of JJia til? 

teuaiil 
lu chief. 

t Sound, Feudal FuRlsud, 268 il. 

^ (.'harter of Abbot Faritiua, Hiht. Abiugil. ii. 135. 

* Ilanibey Corl. i. 147 j see aleo Henry II.’s Oanterimry ebarter, Monast. 
i. 105. 

* Somnift, p. 70; Ancienne coutume, e. 23, where the auJciCiuin ererettus seems 
the equivalent of aeutage. lu Borne Sornmu documeuta it appeate ae one of tlie 
three aids, along with those for huightmg the eon aud marrying the daughter; 

Absisiae Normaniae, WamLonig li. 68 ; Tr#e oncien contumier, p. 39. 

s See Itot. Cl. i. 670-1. Of thc'e aide ae shall speak iu another section. 
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the tenants in chief was commuted into scutage ? The king's 
ban goes forth summoning the host to a campaign. It says no 
word of scutage. Oan the baron who owes twenty knights sit 
at home and say, ‘I will not go to the war ; and if I do not go, 
no worse can befall me than that I shall have to pay scutage 
for my twenty fees, and this indeed will be no heavy burden, 
for I shall be entitled to take a scutage &om the knights whom 
I have enfeoffed ’ — can the baron say this ? Even if ho can, we 
must notice that his self-interested calculations involve one 
unknown quantity. It may be that on some occasions the king 
really did give the baron an option between leading bis knights 
to battle and paying some fixed sum. But such was not the 
ordinary course, at all events in the thirteenth century. The 
rate at which the scutage was to be levied was not determined 
until after the defaulters had committed their defaults and the 
campaign was ovor; the baron therefore who stayed at home 
did not know whether he would Jia^fS^Sa^Stwenty marks, or 
twenty pounds, or forty pounda But as a matter of fact, we 
find that in Henry Ill’s dg/^ and Edward I.‘s the ten'^t in chief 
who does not obey th^ummons must pay far more than the 
scutage ; he must n^ a heavy fine. No option has been given 
him; he has hee^ disobedient; in strictness of law he has 
probably forfeited his land ; he must make the best terms that 
he can with the king. Thus in respect of the campaign of 1230, 
a scutage of three marks (£2) was imposed upon the knight’s 
fee ; hut the abbot of Evesham had to pay for his fees, not 
£9, but £20 ; the abbot of Pershore for his 2 fees, not £4, but 
£10 ; the abbot of Westminster for his 16 fees, not 46 marks, 
but 100 marks^ In Edward I.’s day the fine for default is an 
utterly different thing firom the scutage ; in 1304 he announces 
that he will take but moderate fines from ecclesiastics and 
women, if they prefer to pay money rather than send warriors*. 

We hear of such fines as £20 on the fee when the scutage is lj).a 48 ] 
bub £2 on the fee*. Furthermore it seems evident that if an 
option had been given between peinonal service and scutage, 
every one would have preferred the latter and the king would 
have been a sad loser. Perhaps it is not absolutely impossible 
that Henry II. when ha took two marks by way of scutage 

^ Madox, Sxohe^aat, L 660. 

* ^eeUbe wit in liords' Beport, iii. 105. 

* Qflata Attatum, ii. 94. 
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from each fee, took a sum which would pay a knight for forty 
days ; in other words, that he could hire knights for eightpence 
a day\ But while the rate of scutage never exceeded JE2 on 
the fee, the price of knights seems to have risen very rapidly 
as the standard of military equipment was raised and the value 
of money fell. In 1198 the abhot of St Edmunds hired knights 
for Normandy at the rate of three shillings a day'. In 1257 
the abbot of St Albans put into the field an equivalent for his 
due contingent of six knights, by hiring two knights and eight 
esquires, and this coat him hard upon a hundred marks, while, 
as between his various tenants, the rule seems to have been 
that a knight, who was bound to serve, required two shillings a 
day for his expenses'. At about the same date the knights of 
Kamsey received four shillings a day from their follow tenants'. 
We may be sure that the king did not take from the defaulting 
baron less than the market value of his military service. 

Thus, so soon as our records become abundant, it seems 
plain that the tenant in chief has no option between providing 
his proper contingent of armed men and paying a scutage. The 
only choice that is left to him is that between obeying the 
king’s call and bearing whatever fine the barons of the 
exchequer may inflict upon him for his disobedience. There- 
fore it seems untrue to say that as between him and the king 
there is any ' commutation of military service,’ and indeed for a 
moment we may fail to see that the king has any interest in a 
scutage. If he holds himself strictly bound by principles that 
are purely feudal, the scutage should he nothing to him. From 
his immediate tenant he will get either military service or a 
heavy fine, and we may think that the rate of scutage will only 
determine the amount that can be extracted from the under- 
[p.249] tenants by lords who have done their service or paid their 
fines. But this is hot so. 

We must speak with great diffidence about this matter, for 
it has never yet been thoroughly examined, and we are by no 
means sure that all scutages were collected on the same prin- 
ciple. But from the first the king seems to have asserted 
his right to collect a scutage from the ‘tenant in demesne’ 


tnnant; 
In ohiei'a 
Bsnice 
enn not be 
dtaoliarged 
by scutage. 


The sen- 
tags of 
imiler- 
teoante. 


I Bound, feudal England, 271. 

^ Jocelin (Camd. Soa), 63. 

* Mai. Bar. Qhron. Maj. vi. 374, 433. 

* Select Bleaa in Manorial Courts (Seldeu Sod.), GO-2. 
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■who holds his laud by knight’s service. There are two con- 
flicting elements in the impost ; it is in part the equivalent for 
a feudal, a tenurial service ; it is in part a royal tax. The king 
■will regard it no^w as the one, and now as the other, as suits him 
best He refuses to he a mere lord of lords ; he is also a king 
of subjects. The undertenant of a mesne lord, if he owes 
military service, owes a service that is to be done for the king; 
the king ■will, if this seems profitable, deal directly with him 
and excuse him from service on his paying money. And so in 
the thirteenth century the king, while he is exacting military 
service or fines from hia tenants in chief, will also collect 
scutage from thoir military tenants. Theoretically he is not 
entitled to be paid for the same thing t'wice over. If a baron 
has either produced the requisite number of knights or com- 
pounded for his breach of contract, it is he and not the king 
■who ought to receive scutage ; in the one case he ought to get 
a scutage from any military tenants of his who have disobeyed 
hia call to arms, in the other all his military tenants may have 
to pay, though he has not given them a chance of going to the 
•war in person. That this ought to be so, seems to be admitted. 

Such a baron, having proved that he fulfilled hia contract or 
paid his fine, will have a royal writ de sovtagio habendo, 
whereby the sheriff ■will be ordered to cause him to have the 
scutage due from his tenants. Still, before he can get his 
scutage, he has to obtain something that the king is apt to 
treat as a favour. Meanwhile the sheriffs will he taking scutage 
for the king’s use from those who are in occupation of lands on 
which military service is incumhent, and leaving the various 
persons who are interested in those lands to settle the incidence 
of the burden as best they may. What comes into the king’s 
hands generally stays there. But further, in Henry Ill's time, 
the barons, assuming to act on behalf of the whole community, [p.aso] 
will on occasion grant to the king a scutage in respect of some 
military expedition that has taken place, and the meaning of 
this, at least in some inatanoes, seems to be that, in response to 
the king’s demands, they make over to him the right to collect 
and to keep the scutages due from their undertenants, scutages 
which the feudal principle would have brought into their own 
coffers*. A national tax is imposed which the undertenants 

* Se« in potfioular the writ of 27 Hen. IIL in Madox, Exchequer, i. 681; also 
EaUi labor Bubeno, ii. p. olx. 
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pay to the king. Much will remain obscure until the exchequer 
rolls have been carefully analyzed; but this at least seems 
clear, that the tenant in chiefs duty of providing an armed 
force is not commuted into a duty of paying scutage. Indeed 
the demand conceded by the Charter of 1215, namely, that no 
scutage be imposed without the common counsel of the realm, 
would be barely intelligible, if John had merely been giving his 
tenants in chief an option between furnishing the due tale of 
warriors and paying two marks for every fee'. 

We must now turn to a simple case and ask a simple ques- Thp 

. TTTi ti /I ^ • jnilitaiy 

tion. What was the duty of a man who held by knight s service sub- 
of a mesne lord ? We will suppose him to hold a single knight’s 
fee. In the days before scutage his duty probably was to serve 
in person if summoned by his lord to the king’s host ; only with 
a good excuse might he send a substitute"; but women and 
ecclesiastics would do their service by able-bodied representa- 
tives. Failure to perform this duty would be punished by a for- 
feiture of the tenement”. But the practice of taking scutages 
seems to have set up a change, and how far that change went it 
is hard to decide. The knights began to allege that they were 
not bound to serve, but were only bound to pay a scutage, and 
only to pay a scutage when theii' lords had obtained from the 
king permission to levy it*. It would further seem that many 


Bobeib of Torigny (ed. Hoirlett), p. 202, in the olassioal pasaage which 
di'scribes the eoutage of 1169 says that the king ‘nolens vexaie agraiioa milite<i, 
neo borgeneiura neo rusticoium mnltitadinem' took a sum of money from each 
knight’s fee, and, this done, ' oapitales barones euos onm pancis eecnm duxit, 
eolidarioa vero milites innumeros.’ The king does not give his eapitaUs barnnet 
an option between going to the war and paying eoutage, bot he absolves from the 
duty of personal attendance their undertenants, many of whom, though in name 
tenants by military service, are mere yeomen {nUttUt affrarii, Imrgenm, natioi), 
and instead he takes a ecutage. As Henry III. was bound by chattel not to 
collect scutage, except in acoordanoa with the practice of Henry II., we might 
seem entitled to draw inferenoes from the grandson’s days to the grandfather’s. 
But more light is needed at this point. 

“ To the contrary littleton, sec. 06, relying on T. B. 7 Edw. IH. f. 29 
(Trin. pi. 23). But Iiittleton knew nothing of knight’s service as a reality. See 
Magna Carta, 1316, o. 29. 

^ Hist. Abingd. ii. 128 (temp. Hen. L): an Abingdon knight fails to do 
service ; ' unde onm lege patriae deoretum prooessisset ipsnm exsortem ietraa 
merito dehere fieri, ets.’ 

^ Already in 1198 the knights of St Edmunds profess themselves willing 
to pay scutage, hut they will not serve in Hormandy ; Jooelin of Brokelond, 68. 
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of them made good this assortion by steady perseveranco. The fp aui 
lords were often compelled to hire soldiers because their knights 
— their knights so called, for many a tenant by knight’s service 
was in habit but a yeoman — ^would not fight It would even 
seem that the tenants as a body got the better in the struggle, 
and established the rule that if they did not choose to serve, 
no worse could happen to them, than to be compelled to 
pay a scutage at the rate fixed by royal decree, a sum much 
less than they would have spent had they hired substitutes 
to fill their places. In short, ‘tenure by knight’s service’ of 
a mesne lord, becomes first in fiact, and then in law, 'tenure 
by escuageh 

Tenure by The Stages of this process we can not trace d^stinctl3^ hut 

eHonuge olosoly connected with the gradual decline and fall of the 

feudal courts. The lord who kept an efficient court of and for 
his military tenants might in early days enforce a forfeiture of 
the tenement for default of service ; hut the king’s court seems 
to have given him little or no assistance, and by degrees the 
remedies afforded by the royal tribunal became the standard of 
English law*. The process must have been hastened by the fii.ita} 

Hear a gmnn from the Abbey of Evesham!— ‘Hio notantur milites et libsii 
teneutes de Abbatia ds Evesham, molti imaste fefati, pauoi vero inate. Isti 
noUam eervitiiun faoivmt eodesiae nisi seivitium Begis et hoe tepide.’ (Quoted 
by 'Wrottesley, Burton Oartulary, p. 2.) 

^ In Normandy by the middle of the thirteenth centuiy the knights' fees had 
become divieihie into two olasses; ‘Quaedam feoda iorioae seivitium exercitus 
debeut domlnis guod debet fieri Frinoipi; gnaedam vero aoxilium exeroitus' » 
Somma, p. 126 ; see also p, 70. It may be suspeoted that this really lepreseuts 
the state of things that existed in England under Henry III. ; some of the nomi- 
nally militaiy tenants hod at least dt facto established a right to do no more 
than pay sctitage. Then on the muster roll of 1277 we find this entry ; ‘Bobeit 
of Iietwknor says that he does not owe any service m the kmg'e army, for he 
holds a knight’s fee and a half of the esoheat of Esigle [sm escheated barony] 
and owes scutage when it is leviable for that knight’s fee end a half' ; Earl. 

Writs, i. 202. Then from Edward II.'b time we have this onrious eaee (I. 
holds a knight’s fee of the honour of S, whioh is in the king’s hand ; he asserts, 
and as it seeme euccessfully, that his obligation is merely to pay scutage and not 
to serve in person ; the king who fills the place of the lord of the honour can 
only demand scutage ; Madox, Exeh. 1 652. 

* It would not be safe to lay down a general rule. In 1267 the abbot of St 
Albans, who had only to provide six kni^ts, succeeded by a great efiort in 
forcing his militaiy tenants to admit that they ware bound to personal seivioe. 

He held a court for them under the great ash tree at St Albans and secured the 
presence of one of the king’s justiosB who had come there to deliver the gaol. 

In 1277 they did their eervica in Wales, and, according to the ehronioler, the 
abbot profited thereby ; for the total cost amounted to but 50 marks and almost 
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Bubdivision of knights’ fees. We come across persons who hold 
no more than aliquot parts of fees ; we find them even in what 
we may call the primary cii^sle of feudalism, the circle of tenants 
in chief, they are common in the secondary circle. Sometimes 
a fee preserves a notional integrity though it has become 
divided into aliquot parts by subinfeudation or by partition 
among coheiresses. The abbot of St Albans confessed to 
holding six souta or knights’ fees. Each of these scuta was 
divided among several tenants holding of the abhot. When 
the king summoned his host, the varibus tenants of each scutum 
had to meet and provide a knight; sometimes they did this by 
hiring a knight, or two serjeants ; sometimes they elected one 
of their number to serve and contributed towards his expenses^ 
But we soon come upon small fractional parts, the twentieth 
part or the fortieth part, of fees, which fees have no longer any 
existence as integral wholes. Such fractions could hardly have 
come into being but for the practice of taking a scutage in lieu 
of personal service, and the tenant’s obligation is often expressed 
in merely pecuniary terms ; the charter of feoffment says, not 
that he is to hold the fortieth part of a knight’s fee, but that 
when scutage is levied at the rate of 40 shillings on the fee he 
is to pay a shilling®. When the holder of a knight’s fee has 
cut up a great part of it into little tenements each owing him 
some small amount of scutage, the understanding probably is 
:5S] that he is to do, or to provide, the requisite military service, 
and is then to take scutage from his tenants. All this mast 
have tended to change the true nature of the obligation even of 
those tenants who held integral fees. If to hold the fortieth 
part of a fee merely meant that the tenant had to pay one 
shilling when a scutage of two pounds per fee was exacted, 
the tenant of a whole fee would easily come to the conclu- 
sion that a payment of forty shillings would discharge his 
obligation. Thus a permanent commutation into money of 


all the prelates of England were oompelled to pay aa mnoh as 60 marks per 
knight’s fee for default of aerrioe. Hovreyec, soon after this even the abbot of 
St Albans had to make fine for default of serrioe, on one oacasion with 120 
marks, on another with £120. (Mat. Par. Ohron. Maj. ri. 372-6, 487—0 ; Clesta 
Abbatnm, i. 436, ii. 94.) 

^ Mat. Par, Ohron. Maj. yi. 437-0 ; Oesta Ahhatnm, ii. 46. 

> See e.g. Note Book, pi. 796, where a tenement is said to owe 10 pence 
scutage, when the rate is £2 on the knight’s fee. 

P. M. I. 18 
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the pergonal service due from the Bubvaasala seems to have 
taken placed 

What is more, the right of a mesne lord to take scutage 
seems hardly to have been regarded, at least in the thirteenth 
century, as a right given by the common law. A lord who had 
done his service, or made fine for not doing it, could mth some 
trouble to himself obtain a writ de soutagio hdbendo, which 
ordered the sheriff to collect for him the scutage from his 
knights’ fees’. The king is said to grant to the lords their 
scutage ; until the king has fixed the amount there is nothing 
that they can collect, and few if any of them attempted to 
collect it without obtaining the king’s writs. Indeed it would 
seem that, at least in Henry III-’s day, they had no right to 
collect it. If they did not obtain a grant of scutage from the 
king, then the king himself took tho scutage from their tenants 
for his own use*. As already said, there is in scutage an |jp.2M] 
element of royal and national taxation which is incompatible 
with purely feudal principlea 

Whether the tenant of a mesne lord could insist upon his 
right to do service in the army instead of paying scutage is a 
question that we are absolved from discussing, for perhaps 

1 The question ‘-whether escuaga was a tenure distinot from knight eervioe?’ 
suggested hj Iiittleton.’s text, has been learnedly disouseed by Kadox, Wiighf^ 
Blaoketone, Hargrave and others. The answer to it seems to be (1) Ekom an 
early time there -were many tenants, those of smell aliquot parts of knights’ 
toes, who were hound to pay eoutoge, but who can hardly, even in -theory, have 
been bound to fight, (S) At a later date the great blilk of the military tenamis 
of meene lords seem oertsinly in fact, perhaps in theory also, to have been 
bound to do no more than pay soutage. (3) If a tenant was bound to pay 
scutage, he -was deemed to hold per eereitium wUitart, and his lord bad the 
rights of wardship and marriage. 

‘ The writ is in Beg. Biev. Qrig. f. 88 (soutage of 1 Hdw. IQ.}. Bor earlier 
writs see Bol. 01. t 871 (1217), 377 (1218), 476 (1221), 671 (1223), 606-610 
(1224). See also Madox, Bxoh. i. 675; Hoto Book, pi, 333, 1687, and Bolls of 
Pari. i. 166, where on the petition of the barons the king grants them their 
scutage. So in Kormandy the 'auzUium ezeroitus’ is defined aa.'iUnd peouniola 
quod oonoedlt princepa Bormanniae, fssto ezeroitus per quadiagiuta dies set- 
vitio, baronibuB et miUtibns ds illis qni tenent de els feodum lotioale vel de 
tenentibus suis in faodo loriosli: nes mains suxilium de suis tenentihua 
poternnt extorquere qnam els oouoesaum fuerit a Principe Boiznannorum’; 
Somma, p. 70. 

> Madox, Exob. i. 680-684; see espeoiaUy the oaee on p. 682, note i. (27 
Hen. m.}; 'William deHaymn is summoned before the Exchequer for having 
taken soutage from a military tenant of his, whereas it ought to have been paid 
to the sherifl. 
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it ■was never raised*. But as regards that duty of ' castle-guard ' 

■which -was a eommou incident of military tenure, the Great 
Charter lays down the rule that, if the tenant is willing to do 
the service in person, he can not he compelled to pay money 
instead of doing it*. However, in the course of the thirteenth 
century this duty also seems to have been very generally com- 
muted for money payments. 

One more exceedingly obscure process must be noticed. 
Somehow or another in the second half of the thirteenth cen- nnmber of 
tuiy the tenants in chief succeeded in effecting a very large 
reduction in the number of fees for which they answered to the 
king". When, for example, Edward I. called out the feudal host 
in 1277, his ecclesiastical barons, who, according to the reckon- 
ing of the twelfth century, were holding about 784 fees, would 
account, and were suffered to account, for but little more than 
100, while some 13 knights and 35 segeants — ^two seijeants 
being an eq^uivalent for one knight — were all the warriors that 
the king could obtain from the lands held by the churches. 

The archbishop of York had reduced his debt from twenty 
knights to five, the bishop of Ely from forty to six, the abbot 
of Peterborough from sixty to five. The lay barons seem to 
have done muoh the same. Humphry de Bohun offers three 
knights as due from his earldom of Essex*, Gilbert of Glare, 

[p. 266 ] earl of Gloucester and Hertford, offers ten knights, with a 
promise that he will send more if it be found that more are 
due. While, however, the lay barons will generally send as 
many men as they professedly owe, the prelates do not even 
produce the very small contingents which they acknowledge to 
be due. How these magnates were not cheating the king, nor 
endeavouring to cheat him. It was well known in the ex- 
chequer, notorious throughout Cambridgeshire*, that the bishop 


r Thera is NoimaiL authoiitr from 1220 for an affirmative answer. Pelisle, 
Beoneil de jugements, p. 76: ‘ludioatom est...gaod Abbas [mesne lord] non 
potest alinm mittere in loco eiuadem F. [tenant bj knight’s servioe] od fadendum 
servieinm good feodum dieti F. debet goando dominne lez debet eeu vult eapere 
servioium saum de Abbate, dnm idem F, aeivioinm gnod debat de feodo sno in 
propria persona sua faeeie velit.’ 

’ Oharter of 1215, o. 29. A substitute ma; be sent, but only for reasonable 
cause. 

> See the two muster rolls of the feudal host ; Farliomentar; ’Writs, 1. 197, 
228. 

* Bot. Hund. ii. 411. 
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of Ely, who would confess to but six foes, had forty at the least. 

The king was not deceived. The bishop, having sent no 
knights at all, had to pay a fine of 240 marks, that is, 40 marks 
for each of the six fees. Some of the prelates, we are told, 
had to pay as much as 60 marks for every fee', and yet the 
scutage for this war was but two pounds, that is, three marks, 
on the fee. The reduction in the nominal amount of fees for 
which the baron is compelled to answer is accompanied by an 
at least proportional increase of the amount that he pays in 
respect of every fee. 

Meaning of This change seems to tell ns three things In the first 

Biediango impossible for the prelate to get military service 

out of his military tenants. The practice of subinfeudation, 
fostered by the king’s court, bad ruined the old system. His 
fees were now split up into small fractions, and they were in 
the hands of yeomen and small squires. Secondly, he was 
willing to pay a large sum rather than hire knights. The 
knight with his elaborate panoply had become a costly article. 

In the third place, the king by this time wanted money more 
than he wanted knights; if he had money, he could get soldiers 
of all sorts and kinds as pleased him best. And so he seems to 
have winked at the introduction of a new terminology, for 
really there was little else that was new. Provided that the 
bishop of Ely paid him £160 for his Welsh campaign, he did 
not care whether this was called a fine of six marks for each of 
forty fees, or a fine of forty marks for each of six fees ; while the 
bishop, who would hardly find six tenants willing to fight, 
prefers the new set of phrases. But then, our already confused 
system is further confounded, for the bishop, who has hut six 
fees for the king’s sei'vioe when the call is for warriors or a fine, [p 256] 
will assuredly assert that he has, as of old, forty fees when the 
time comes for hiip to take a scutage from his tenants, and in 
this way he may, at the rate of three marks per fee, recover, if he 
is lucky and persistent, about half the sum that he has had to 
pay to the king. But in truth, the whole system is becoming 
ob'.olete. If tenure by knight’s service had been abolished in 
1300, the kings of the subsequent ages would have been deprived 
of the large revenue that they drew from wardships, marriages 
and so forth; peally they would have lost little else*. 

' (Xeaia Atbatvim, ii. 04. 

* As i^gaids tbs shape that ssutage aseumed at vaiious peiiods, we have 
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We have next to observe that a lord when enfeoffing aMUitiuy 
tenant was free to impose other services in addition to that 
military service which was incumbent on the land. Suppose 
that jB holds a knight’s fee of A’, B may enfeoff G of the fee, 
stipulating that G shall do the military service and also pay 
him a rent. Perhaps it was usual that a tenant who held a 
whole knight’s fee should have no serious service to perform in 
addition to the military service, though, in such a case as we 
have put, B would often stipulate for some honorary rent, a 
pair of spurs, a falcon, or the like. But when we get among 
the holders of small plots, wa constantly find that they must 
pay scutage while they also owo substantial rents\ A few 
entries on the Oxfordshire Hundred Koll will illustrate this. 

At Rycote, Adam Stanford holds the whole vill of the earl of 
Oxford for half a knight’s fee ; he has a number of freeholders 
holding small plots; they pay substantial rents and ‘owe 
scutage’; one has a virgate, pays 7s. fid a year and owes 
[p.267] scutage; another holds three acres for the rent of a penny and 
owes scutage”. Often it is said of the small freeholders that 
beside their rent they owe royal or forinsec service (delmt 
regale, debent forinsecimY, and, at least in general, this seems 
to mean that, they pay scutage and are nominally tenants by 
knight’s service ; for Braoton’s rule is clear, namely, that if the 
tenant owes but one hap’orth of scutage (licet ad unum ololum\ 
his tenure is military, and this rule is fully borne out by 


here dealt but supeifloially with a most diffloolt subjeot. We shall have done 
some good if we perenade others that there are vet many questions to be 
answered by a diligent eto^ of the ezcbeq.uer rolls. See Hall, Lib. Hub. vol. ii, 
Preface. 

^ The fines of Bidbard’s and John’s reigns present nomerous instances of 
dispositions of both these classes thus (Fines, ed, Hunter, i., p. 22) a gift of 
half a hide to be held of the donor 'per foiinseoum servioinm i^nod ad tantum 
teirae pertmot’; (p- 81) a gift of a virgate to be held of the donor ‘fociando 
bode forinseoum servidum quantum pertinet ad illam viigatam terrae pro omul 
servioio’; [p. 91) a gift of a quarter of a virgate to be held of the donor by 
the service of one pound of pepper annually ' salvo forinseeo servitio quod ad 
dominum Begem pertinet de eadem quarta parte virgatae teirae’; (p. 95) a gift 
of a messuage and seven virgates to be held of the dOnor by the seivloe of 24 
shillings annually ‘solvo regal! servioio scilicet servioio dimidii militiB’; (p. 274) 
a gift of a messuage and three acres to be hdd of the donor at a rent of 12 pence, 
‘saving the king’s service, namely, 8 pence to a scutage of 20 shillings and so in 
proportion.’ 

> Bot. Hnnd. ii. 786. 

* Bot. Hund. ii. e.g, 733, 767, 769. 
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pleadings and decisions*. This point is important ; — ^the division 
between tenants in socage and tenants by knight’s service does 
not corre^ond, save in the rongliest manner, to any political, 
social or economic division. The small yeoman often holds his 
little tenement by a tenure which is nominally and legally the 
same tenure as that by which the knight holds his manor*. 

With the duty of attending the king in his wars was often 
coupled the duty of helping to garrison his castles ; more rarely 
the latter duty appears without the former. The knights of 
the Abbey of Abingdon were bound to guard the king’s castle 
of Windsor*, the knights of the Abbey of Peterborough his 
castle of Rockingham", the knights of the Abbey of St Edmund 
his castle of Norwich. In Henry L’s day the bishop of Ely 
purchased for his knights the privilege of doing ward within 
the isle instead of at Norwich*. Such service was well known 
in Normandy* and France’, and is mentioned in Domesday 
Book*. The forty or fifty knights of St Edmunds wero 
divided into four or five troops {constahliaB), each of which had [p.ass] 
to guard Norwich castle for tb-ee months in the year*. Often 
a tenement owed ‘ ward’ to a far-off castle ; thus in Cambridge- 
shire were lands held of the Count of Aum^le which owed ward 
to his castle of Craven’*, and lands held of the Count of 
Britanny wbeh owed ward to bis castle of Richmond”, We 
speak as though these castles belonged to their tenants in 

1 Braoton, f, 37. See the oaeee cited above, p. 333, note 2. 

9 It ia care, though, not anhuo^ni, to find, that a tenant in villeinage ia aaid 
to pa; aontage. Doubtiese the weight of taxation often fell on the lowest olaas 
of tenants; hnt it might have been dangerous to exact eontage eo nomine from 
the villeins, as this might have encouraged them to assert that their tenure was 
free. 

* Hist. Abingd. li. 8, 

* Bot. Cl. i. 297. 

* Pipe BoU, 81 Hen. I,, p. 44; Monaet. i, 483, 

‘ See the Aseisiae Hoimaniae In 'Wamhonig’e Bransoaische BeohtsgeBCbichte, 
ii., e.g, p. 73 (a.». 1208); ‘apud Bellum Montem debebat servicium gmuqne 
milltam per guadraginta dies ad euetodiendum caetellum ad oustum domini de 
Belio Honte.' 

’ Violle^ i^tabUesemente, ii. 80. 

* B. B. i. 161 b : ‘Be eodem Leuuino tenuit Badulfhe Fassaguam et invenie- 
bat duos lorioatos in custodia da Windesores.' 

* Phis is a simplidcation of the stor; ; the abbot and his knights difleced as 
to the amount of the service to be done; Jocelin of Brakelond, 49, 135, 

** Bot. Hand. ii. 646. 

” Bot. Hnud. ii, 680. 
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chief; hut the kings were wont to regaid all castles as in a 
sense their own, and the duty of castle-guard, like the duty of 
service in the host, though due to the lord, was to be done for 
the king. Before the end of the thirteenth century, however, 
payments in money had usually taken the place of garrison 
duty\ 

While the military system of feudalism is thus falling into 
decay there still may be found in the north of England drengage. 
scattered traces of an older military system. The Norman 
miUtes are already refusing to do the service to which their 
tenure binds them, but there are still in the ancient kingdom 
of Northumbria thegns holding in thegnage, drengs holding in 
drengage, thegns who are nominally bound to do the king’s 
‘htware.’ Were these tenures military or were they not? 

That was a puzzle for the lawyers. They had some features 
akin to tenure by knight’s service, for thegns and drengs had 
been summoned to fight John’s battles in Normandy; in other 
respects they were nob unlike the serjeanties; they were 
sometimes burdened with services which elsewhere were con- 
sidered as marks of villeinage ; finally, as it would seem, they 
were brought under the heading of free socaga In truth they 
were older than the lawyers’ classification, older than the 
Norman Conquest”. 

Above we have made mention of tenure by barony and by 

" ^ pBV fwn yi 

passed it by with few words; and few seem needed. True, 
we may find it said of a man, not only that he holds a barony 
(tenet Jaronsam), but also that he holds by barony (tenet per 
harmiam), and this may look as though tenure by barony 
^ sag] should be accounted as one of the modes of tenure”. But so 
far as the laud law is concerned there seems no difference 
between tenure by barony and tenure by knight’s service, save 
in one point, namely, the amount of the relief, about which we 
shall speak below. So far as regards the service due from the 
tenant, the barony is but an aggregate of knights’ fees. There 
is no amount of military service that is due from a tenant by 
barony as such ; but his barony consists of knights’ fees ; if it 
!• 

1 Hall, Liber Bubene, ii. p. eoxuri. 

’ See Maitland, Korthumbiiau Tennres, E. E.B,t, 62S; HoU, Liber Bubeua, 
ii. p. aozl. fl. , 

Bot. Hnnd. ii. IB : ‘ Bodnlfog da Gang; tenet feodnm de EUinoham de dom. 

Bege in oapite per baroniam per gerrioinm tnnia miUtam.’ 
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consists of twenty knights’ fees he is answerable for the service 
of twenty knights, if it consists of fifty knights’ fees, then he 
must produce fifty. And so, again, with the various incidents 
of tenure, aids, wardship, marriage, escheat, all save relief; 
there seem to be no special rules for tenure by barony or for 
the tenure of a barony ; it is but tenure by knight’s service of 
a certain number of knights’ fees, unless indeed it be — and in 
some cases it is — tenure by grand seijeanty. The fact that a 
ceidain mass of lands is deemed a barony has some few legal 
consequences of a subordinate kind. Mv&ys or generally some 
castle or some manor is regarded as the head of the barony, 
and it would seem that for some fiscal and administrative 
purposes the whole harony was treated as lying in the county 
that contained its head. Then, again, a widow is not to be 
endowed with the caput baroniae, and the caput haroniae is not 
to be partitioned among coheiresses’, Such rules as these may 
necessitate an inquiry whether a certain manor is the head of a 
barony or a single knight’s fee held by a separate title® ; but 
they will not justify us in co-ordinating tenure by barony with 
the other tenures, such as knight’s service and seijeanty. 

■Hb Of course, however, ‘barony’ can not he treated as a mere 

baronaga matter of land tenure. The barons, together with the earls, 
have become an estate of the realm, and to make a man a 
member of this estate it is not sufBcient that he should be a 
military tenant in chief of the crown, A line has been drawn 
which cuts the body of such tenants into two classes. The 
question by what means and in accordance with what principle 
that line was drawn has been much debated. We shall probably Cp.280] 
be near the truth if, in accordance with recent writers, we 
regard the distinction as one that is gradually introduced by 
practice and has no precise theory behind it*. The heteroge- 
neous mass of military tenants in chief could not hold together 
as an estate of the realm. The greater men dealt directly with 
the king, paid their dues directly to the exchequer, brought 
their retamers to the host under their own banners, were sum- 
moned to do suit in the king’s court by writs directed to them 

^ Biooton, i. 76 b, 93. I 

‘ Note Book, pi. 96. 

* HaUam, kliddle Ages, ed. 1897, voi, iii., p. 21 ; Stabbs, Ooust. Hist. i. 894, 

605 j u. 181-184; Gneist, VerfasBnngBgBsohiohte, 237-8. Por older tbaories, 
eee Madox, Baronla Anglioana, and Selden, Titles of Honour, pt. ii., oap. 6, 
see. 21. 



281 


CH. I. § 3.] Knight’s S&rvice. 

by name ; the smaller men dealt with the sheriff, paid their 
dues to him, fought under his banner, were summoned through 
him and by general writs. Then two rules emphasized the 
distinction: — the knight’s fee paid a fixed relief of 100 shillings, 
the baron made the beat bargain he could for his barony ; the 
practice of summoning the greater people by name, the smaller 
hy general writs was consecrated by the charter of 1215. The 
greater people are maiores barones, or simply barones, the lesser 
are for a while ha/rones secmdae dignitatis, and then lose the 
title altogether; the estates of the greater people are baronies, 
those of the smaller are not ; but the line between great and 
small has been drawn in a rough empirical way and is not the 
outcome of any precise principle. The summons to couit, the 
political status of the baron, we have not here to consider, 
while, as regards the land law, it is to all appearance the relief, 
and the relief only, that distinguishes the barony from an aggre- 
gate of knights’ fees, or makes it necessary for us to speak of 
tenure by barony. 

When, however, a certain territory had been recognized as Esehoated 
a barony or an honour, this name stuck to it through all its ““ 
fortunes. Honours and baronies were very apt to fall into the 
[p. 28 i] hands of the king by way of forfeiture or escheat owing to the 
tenant’s treasom When this happened they still kept their 
names the honour of Wallingford might have escheated to the 
king, but it was still the honour of Wallingford and did not lose 
its identity in the general mass of royal rights. Nor was this a 
mere matter of words. In the first place, the escheated honour 
would probably come out of the Hug's hands; the general 
expectation was that the king would not long keep it to 
himself, but would restore it to the heir of its old tenant, 
or use it for the endowment of some new family, or make it 
an appanage for a cadet of the royal house^. But the con- 
tinued existence of the honour had a more definite, and a legal 
meaning. Normally, as we shall see hereafter, the military 
tenant in chief of the king was subject to certain exceptional 
burdens from which the tenants of mesne lords were free. A 
tenant holds of the lord of the honour of Boulogne ; that honour 
escheats to the Hng; the tenant will now hold immediately 
of the king ; but is he to he subject to the peculiar burdens 
which are generally incident to tenancy in chief? No, that 
^ Stubbs, Oonst Hist. iSS, 
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would be unfair, it would be changing the terms of his tenure. 

This was recognized by the practice of the exchequer under 
Henry 11. and the rule was confirmed by the Great Chai'ter*. 

Thus it becomes necessary to distinguish between those tenants 
in chief who are conceived as having always held immediately 
of the king, and those who hold of the king merely because 
a mesne lordship has escheated : in other words, between those 
who hold of the Idng as of his crown (vt de ooi'ona) and those 
who hold of him as of an escheated honour (ut de eaoaeia, ut de 
lionore, ut de baroniay. On the other hand, the relief for a 
barony having been fixed, two baronies do not become one 
merely because they are held by one person; the honour of 
Clare, the honour of Gloucester, the honour of St Hilary and 
a moiety of Earl Giffard’s honour meet in the hands of Earl 
Gilbert ; be has to pay for his three and a half honours a relief 
of £350*. An honour or barony is thus regarded as a mass [p. 282 ] 
of lands which from of old have been held by a single title", 


§ 4. S&rjecmty, 

The idea of a serjeanty as conceived in the thirteenth 
century is not easily defined Here as elsewhere we find 
several diiferent classes of men grouped together under one 
heading so that the bond that connects them is slight; also we 
find it difficult to mark off seijeanty from knight’s service on 
the one hand and socage on the other. The tests suggested by 
Littleton are inapplicable to the documents of this age*. We 
can not say that the duty of serjeanty must be performed by 
the tenant in his proper person, we can not say that ‘petty 
serjeanty’ has necessarily any connexion with war, or that 
one can not hold by serjeanty of a mesne lord, or that petty 

1 Dial, de Scao. ii. 34, 

* Ohartet, I21S, o. 43. 

> Madox, Baionia AsgUcana, UsioagUoat; Eaigiav^ notes to Co. Idt. 108 a ; 
ChaUis, Bdel Broperl?, p. 4. 

* Madox, BxeU. i. 817. 

‘ Madox, Bar. Ang., p. 37 ; ‘1 think therh were not aoj honours eieaied 
de novo hj feofiment in the rdgn ot £ing Henry HI. or perhaps of Sing 
John.’ 

‘ See Britton, ii, 10, and the editor’s note. 
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serjeanty is ‘bul; socage iu efPeofc’^ Even the remark that 
‘seryemtia in Latin is the same as servilmm”‘ is not strictly 
true. 

Here indeed lies the difficulty : — while every tenure implies Serjeanty 
a service (serviUtm), it is not every tenure that is a serjeanty aemice. 
(aeriantia, serianteria) : every tenant owes service, but not every 
tenant is a servant or serjeant (serviens), still less of course is 
every tenant a senm. A. single Latin stock has thrown out 
various branches; the whole of medieval society seems held 
together by the twigs of those branches. Here we have to deal 
with one special group of derivative words, not forgetting that 
it is connected with other groups’. 

We may begin by casting our eye over the vanous ‘ ser- Tyjaa of 
jeantiea ’ known in the thirteenth oentniy. First we see those mid^by^ 
forma of service which are the typical ‘grand serjeanties’ 
later days, ' as to carry the banner of the king, or his lance, or to 
lead his army, or to be his marshal, or to carry his sword before 
him at his coronation, or to be his sewer at his coronation, or 
his carver, or his butler, or to be one of the chamberlains of the 
Ip. 268 ] receipt of his exchequer^.’ Some of the highest offices of the 
realm have become hereditary ; the great officers are conceived 
to hold theii- lands by the service or serjeanty of filling those 
offices. It is so with the offices of the king's steward or 
seneschal, marshal, constable, chamberlain; and, though the 
real work of governing the realm has fallen to another set of 
ministers whose offices are not hereditary, to the king’s justiciar, 
chancellor and treasurer, still the marshal and constable have 
serious duties to perform’. Many of the less exalted offices of 
the king’s household have become hereditary serjeanties; there 
are many men holding by serjeanties to be done in the kitchen, 
the larder and the pantry*. Even some of the offices which have 
to do with national business, with the finance of the realm, have 
become hereditary ; there are already hereditary chamberlains 

^ Lit. eeoB. 153-161. ’ Lit. sec. ISl. 

* Same earibes. It is said, diatingaieli itriantia, the land, bom terianteria, 
the eeiyiae or oSSoe. 

* Lit. see. 163. ’ Stubbs, Const. Hist. i. 883. 

' ' Beriantia W. H. pro qua debuii esse emptor ooqnlnae dom, Bes^s,’ Testa 
de KeviUe, 78; 'Seiiantia hoetiariae dom, Begis,’ lb. 93; 'Seiiantia pro qua 
debuit oustodiia laidaiiam dom. Begis,’ lb. 146, 232, We are compelled to cite 
the bad but only edition of the Testa. But see Hall, Lib. Bub. iii. ISOS. 

Mr Hall’s index enables us to omit some dtationB given in our fret edition. 
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of the exchequer who do theii' service by deputy*. We observe 
that all these offices, if we regard only their titles, have some- 
thing menial about them, in the old and proper sense of the 
word ‘menial’; their duties are servUia mansiomUa, they are 
connected with the king’s household- It may be long since the 
predecessors in title of these men really cooked the king’s 
dinner or groomed the king's horses : but they glory in titles 
which imply, or have implied, that their duties are of this 
menial kind ; nor is it always easy to say when or whether the 
duty has become honorary. When the Conqueror gives half a 
hide of land in Gloucestershire to his cook®, it were bold to 
say that this tenant did not really roast and boil ; and what 
shall we say of the cook of the Count of Boulogne® ? Then 
scattered about England we find many men who are said to 
hold by serjeanty and are bound by their tenure to do other 
services, which are not so distinctly menial, that is to say, are 
not so closely connected with the king’s household. They aie 
bound to carry the king’s letters, to act as the king’s summoners 
when the barons of the neighbourhood are to be summoned, to 
aid in conveying the king’s treasure from place to place, or the fr. set] 
like. Again, and this is very common, theirs is some serjeanty 
of the forest, they are chief foresters, or under foresters. The 
king’s sport has given rise to numerous serjeanties; men are 
bound by tenure to keep hounds and hawks for him, to find 
arrows for him when he goes a-shooting ; and we can not say 
that these are honorary or particulai'ly honourable services : to 
find a truss of straw for the king's outer chamber when he stays 
at Cambridge, this also is a serjeanty*. The carpenter, the mason, 
or the gardener who holds land in the neighbourhood of some 
royal castle in return for his work holds a serjeanty*. But, again, 
many serjeanties are connected with warfare. The commonest 
of all is that of finding a servant or seijeant (servimt&m) to do 
duty as a soldier in the king’s army. Sometimes he is to be 
a foot-soldier, sometimes a horse-soldier {servimvtem. pedit&m, 

1 Mudox, Ezoh. ii. 296. 

» D.B. 162 b. 

> ‘Bobertns de Wilmiton tenet 'Wilmiton per sergeantiam de honore de 
liononia, et valet i j. maroas et debet esse ooons Oomitia,’ Testa de Neville, 217. 

* Testa, 367 ; bo to find litter for the king's bed end food for his horses at B., 

Ib. 3B7 J BO to meet the king when he oomes into the tape of Arnndol and give 
him two oapona, Ib. 229. 

s Testa, 409, 118-9. 
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sermentem eqidtem); often the nature of the arms that he is to 
bear is prescribed ; often he is bound to serve for forty days and 
no more, sometimes only for a shorter period ; often to serve only 
against the Welsh, sometimes to serve only within his own 
county. It would be a mistake to think that tenure supplied 
[p, 26B] the king only with knights or fully armed horsemen ; it supplied 
him also with a force, though probably a small force, of light 
horsemen and infantry, of bowmen and cross-bowmen. It 
supplied him also with captains and standard-bearers for the 
national militia ; men were bound by their tenure to lead the 
infantry of particular hundreds^ It supplied him also with the 
means of military transport, with a baggage train; few ser- 
jeanties seem commoner than that of sending a ‘Serjeant' with 
horse, sack and buckle for the carriage of armour and the like®. 

It supplied him, to some small degree, with munitions of war; 
if one was bound by tenure to find lances, arrows or knives, this 
was reckoned a seijeanty. 

A man may well hold by serjeanty of a mesne lord. Saijssnty 
Bracton speaks clearly on this point. The tenant of a mesne 
lord may be enfeoffed by serjeanty, and the serjeanty may be 
one which concerns the lord, or one which concerns the king. 

Thus, for example, he may be enfeoffed as a ‘ rodknight’ bound 
to ride with his lord, or he may be bound to hold the lord’s 
pleas, that is, to act as president in the lord’s court, or to cany 
the lord’s letters, or to feed his hounds, or to find bows and 
arrows, or to carry them : we can not enumerate the various 
possible seijeanties of this class. But there are, says Bracton, 
other serjeanties which concern the king and the defence of the 
realm, even though the tenant holds of a mesne lord; as if he 
be enfeoffed by the serjeanty of finding so many horse- or foot- 
soldiers with armour of such or such a kind, or of finding a man 
with horse, sack and buckle for service in the aimy’. 

All this is fully home out by numerous examples. The Types o( 
Ij.266] grand serjeanties of the king’s household were represented in owed to 
the economy of lower lords. 'Thus John of Fletton held land at 

® leata, 68 : Seijeanty to be constable of 200 foot-eoldieie so long aa the Idng 
ie in Wales, lb. 114 ; Serjeanty to cany a pennon in the Hug’s army before 
the foot-Boldlers of the hundred of Wootton. Ib. 119: ‘Servioiom portancli 
banerom populi prose^uentis par marinam (?).’ 

V As to these 'saoh and bnchle men,’ some references are given in Select 
Fleas in Manorial Conrts (Selden See.) i. 186, 

* Bracton, f. 86 b. Compare Fleta, p. 19B. 
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Fletton in Huntingdonshire by the service of being steward in 
the abbot’s hall at Peterborough* ; at Cottesford in Oxfordshire 
John White is bound by tenure to hold the lord’s court twice a 
year* ; in the same county a tenant of the Earl of Lincoln must 
place the last dish before the earlj and shall have a rod from 
the earl like other free aeijeants*. The abbot of Gloucester 
has tenants who spread bis table, who hold towels and pour 
water on his hands*. In the twelfth century the stewardship 
of the Abbey of St Edmunds was hereditary in the family of 
Hastings, but was executed by deputy'. On the whole, how- 
ever, the prelates and barons seem to have followed the policy 
of their royal master and seldom permitted substantial power 
to lapse into the bands of hereditary ofScers j the high steward 
of a monastery, like the high steward of the realm, was a man 
for pageants rather than for business'. Still suob serjeantiea 
existed. The service of carrying the lord’s letters was not un- 
common and may have heon very useful*; the service of looking 
after the lord’s wood was reckoned a seqeanty'. In various 
parts of England we dud a considerable class of tenants bound 
to go a-riding with their lords or on their lord's errands, and 
doubtless, as Bracton suggests, we have here the radekenistres 
and radmmni of Domesday Book'; on some estates they are 
known as 'esquires,’ and their tenure is a ‘serjeanty of esquiry*'.’ 

Mffltaaj But again, there may, as Bracton says, be warlike service to 
s^emtiea ^ tenant, for example, of the abbot of Bamsey is 

Ma bound to find horse, sumpter saddle, sack and fastening pin to Cs.267] 
carry the harness of the knights bound for the Welsh war** ; 
the prior of St Botolph at Colchester is bound to the same 

>B. H.U. 689. 888. 

• E. H. ii. 83S. * Cart. Glona ii. 207-9. 

' Jocelin of Brslceload (Csmd. Soo.) 20. 

' Tlie biogiaphet of Abbot Samson of St Edmands regards as a pari of the 
pmdent administration of bis hero that be committed the affairs of the eight 
and a half hundreds belonging to the abbey to mere domestios, 'servlantibas 
suis de mensa ena’} Jocelin, 21. 

* See e.g, B. H. iu 836, 689; Oart, Glouo. iii. 69. 

« B. H. ii. 886. 

' SeeBractoii’a Bote Book, pi. 768; Oart. Glouo. i. B66, ii. 101, 102, 207-9, 
iii. 149. The abbot of Bamsey has ridem^ni. Manorial Pleas, i. 63. 

*' Cart, Glouo. ii. 207-9 1 ‘debuerunt facere unvun esqnireiium nomine 
seiiantiae.’ Ib, iii. 149: 'per Barianterlam...„.setYitio sequiedi.’ Geata 
Abhatum, i. 264: six amigeri are enfeoffed by the service of riding \rith 
the abbot of 8t Albans to his cell at Tynemouth and carrying his baggage. 

** Select Pleas in Manorial Oourts, i. 62, 68, 
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service by mesne tenure*. Again, the tenant may go to the 
war in his lord’s train to fight, not as a miles but as a sermens ; 
Eeginald de Bracy is bound by the service of serjeanty to follow 
William de Barentin as a sermens at William’s cost®. 

Now it may be impossible to bring all these very miscella- Easenoe of 
neous tenures under one definition which shall include them, 
but exclude knight’s service and soc%e. However, the central 
notion seems what we may call ‘servantship’ ; we can not say 
‘service,’ for that word is used to cover every possible return 
which one man can make to another for the right of enjoying 
land. Obviously in many oases the tenant by serjeanty not 
only owes ‘service’ in this large sense, but is a servant 
{sermens ) ; he is steward, marshal, constable, chamberlain, usher, 
oook, forester, falconer, dog keeper, messenger, esquire; he is 
more or leas of a menial servant bound to obey orders within 
the scope of his employment. Modern efforts to define a 
‘servant’ may illustrate old difficulties as to the limits of 
‘seijeanty ’ ; it may be hard to draw the line between the duty 
of habitually looking after the king’s bed-chamber and that of 
providing him with litter when he comes to a particular manor. 

But the notion of servantship, free servantship, aa opposed to 
any form of serfdom, seems to be the notion which brings the 
various serjeanties under one class name, and it points to one 
of the various sources of what in the largest sense of the term 
we call the feudal system. One of the tributaries which swells 
the feudal stream is that of menial service; it meets and 
mingles with other streams, and in England the intermixture 
is soon very perfect ; still we can see that seijeanty has come 
from one quarter, knight’s service from another, socage from yet 
a third, and we may understand how, but for the unifying, 
generalizing action of our king's court, a special law of ser- 
jeanty might have grown up, distinct fr'om the ordinary law of 
land tenure*. 


I B. H. i. 167. 3 B. H. ii. 767. 

0 In Germany the lervientes or minUterialei became u powertnl doss. A 
gioup of lervientea, e.g. those of on abbey, had a court of its own and law of its 
own {Dienatrecht as oontrasted with LeJmrecht, Bofrecht, Landrecht), see Wactz, 
V. 888-360, 428-448; Sohibder, B. B. G. 667. The nearest approach that 
England in the thirteenth century can show to such a court of aarvientaa is the 
court of the hing’a household; but even this aims rather at a oommon law 
junsdiotion over all that happens within the verge of the palace, than at 
developing a speoiol law for the Idng's aet-vieiitea. In England as in Germany 
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xiia As regards the military seqeantios "we must rotnomber that [p.268j 

in the language of military affairs semens bad acquired a 
*““7" distinct meaning. An army is largely made up of miUtes and 
smrmtes, of fully armed horsemen, and of men who, whether 
they serve on foot or on horse, have not the full knightly 
panoply*. Now when a tenant by serjeauty is bound to go to 
the war as a semens with horse, purpoint, iron cap and lance, 
the difference between his tenure and knight’s service seems to 
resolve itself into a mere difference between one kind of armour 
and another, or one position in the army and another ; and it is 
possible that a certain ambiguity in the word servims, which 
will stand for servant, and will stand for light armed soldier, 
may have attracted within the sphere of serjeanty certain 
tenures which had about them no strong trace of what we have 
called 'servantahip.’ Still originally the servienies of the army 
were so called because they were attendants on the milites, 
whose shields they carried, and whose esquires they were — for 
the esquire (scicHfer, armiger) of those times was one who 
carried the shield or arms of his lord. Thus hy one way 
or another we come hack to the idea of ‘servantship’ as the 
core of serjeanty*. 

Beriflanty Looking back towards the Norman Conquest we nin no risk 
day Soot “ seeing the predecessors of these tenants by serjeanty in the 
senrientes of Domesday Book. Near the end of the survey of 
a county we sometimes meet with a special section devoted to [p.a69] 
Servienies Regis. Thus in Wiltshire after the Terra Tainorum 
Regis comes the Terra Sermentium Regis* ; it is so in Dorset- 
shire*; in Devonshire and Leicestershire the Servientes Regis 

the duty of the serviens is &equsntly termed a mmittarium-, see i.g. Pipe BoU, 

31 Hen. I., in which it is oommoc to dud a men making due 'pro terra et 
ministeiio patrie eni.’ The word magisterium aleo occurs; eg, ITOthy Oart. 
i. 022 -. ‘magieterium officii eoquinae,’ a hereditary office; Eot. Cart, 46: ‘magis- 
tratum nariscaloiae curiae noetrae.’ 

1 Any oontemporoiy account of warfare will iiluetrate this, e.g. Parie’e 
account of the war in 1216-7 (Obion. Maj. iii, 6-23), '...quidam eerriene 
stienunB.,.ezierunt de oaetello miiiies et eervientes.,.ezieEm].t denuo militee et 
BervienteB,..exieiant de castello quod Munsonel appellator mUitee et serrientss... 
decern militee cum eervieutibus iaal^,..oaplu eont miEtee qnadringenti praeter 
servieniee eqnites et pedltee, qni facile eub numero non oa^bant.' We do not 
howerei suggest that all these tervientes were bound to fight by tenure. 

* As to the military ttniientet see Selden, Titles of Honour, port ii. 

0 . 6 , 8 47 . - 

*D.B.i.74b. 1.84 b. 



on. I. § 4.] 


Seitjeanty. 


289 


have a special section^; in Oxfordshii'e we find Terra Minit,- 
trorwm Regis^, and when elsewhere we meet with Famuli 
Regis* we may suppose that this is hut another name for the 
Servientes and Ministri. We can tell something of their offices. 
Among the Wiltshire Servientes are three chamberlains (came- 
rarii), a hoarder (granetarius) and a cross-bowman (arhaUsta- 
rius) I elsewhere are an archer, an usher, a goldsmith, a baker, a 
bedchamber' man; near the end of the survey of Hampshire 
we find a treasurer, two chamberlains, a hunter, a marshal, 
a physician and a barber holding in chief of tho king*. In 
some cases it is possible to trace the estates of these persons 
until we find them definitely held by seijeanty. Again, there 
can be little risk in finding the ancestors in law of Bracton’s 
rodknightes* and the abbot of Bamsey’s ridemanni in the 
radoheniatres and radmamni of Domesday Book. It is true that 
in the western counties these radchenistres are occasionally 
found in large groups ; there may be even twenty of them on a 
manor*; but in what was for Bracton the leading case on 
seqeanty the abbess of Barking asserted that she had full 
thii-ty tenants on one manor bound to ride about with her 
wherever she would’. However, the makers of Domesday Book 
were not concerned to specify the terms on which the tenants, 
especially the tenants of mesne lords, held their lands ; of ser- 
jeanties wo read little, just os we read little of knightly service. 
So soon, however, as any attempt is made to classify tenures, 
the serjeanties appear in a class by themselves. Glanvdl, after 
defining the relief payable for knights’ fees and for socage 
tenements, adds that as to baronies nothing has been definitely 
settled, the amount of the relief being at the will and mercy of 
the king ; the same, he says, is true of serjeanties*. In 1198 
[p.'270] the distinction was enforced by the great fiscal measure of that 
year ; from the general land tax the serianteriae were excepted, 
but they were to be valued and the servierdes who held them 
were to be summoned to meet the king at Westminster to hear 
and do his bidding*. 

1 D. B. i. 117 b, 286 b. » D. B. i. 160 b. 

» D.B. a. 4 b, 98 b, 110 b. ■‘D.B. i,49. 

Bracton, f. 3Sb. * EUls, lutrodaoMon, i. 72. 

r Note Book, pi. 768. Maitland, Pomesday Book, 806 fl. 

* GlanvUl, ix. 4. 

* Hoveden, iv. 47. Bound, £. H, B. lu. 601, bos aboim that some of tl>e 

returns ui.i.de on this occasion ora preserved in the Testa de Beville. j 

19/ 
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Se^ ^nty Other distinctions appear in course of time. Even in 
tauures. Bracton’s day the amount of the relief for a seqeanty waa not 
yet fixed; it was to he ' reasonable ’ but no more than this 
could be said*. In later days we find it fixed at one year’s 
value of the land ; but how or when this definition was arrived 
at we do not hnow*. That the Serjeant’s relief remains un- 
certain long after the reliefs of barons, knights and socagers 
are fixed is another fact which points to the peculiar naturo of 
the relationship which had been involved in the tenure. It 
was not the mere relation between lord and tenant, or between 
lord and man, but was also the relation between master and 
servant, and, though a feoffment had been made to the tenant 
and his heirs, the law was slow to dictate the terms upon which 
the lord must receive the heir into his service. Again, we find 
that a tenement held by seijeauty is treated as inalienable and 
impartible. As regards alienation we shall be better able to 
speak hereafter, but will premise this mneb, that the king is 
rigorously enforcing the rule that his serjeants can not without 
his leave alienate their land, even by way of subinfeudation, at 
a time when he is. not, or is not systematically, enforcing tho 
same rule against his other tenants. We have some proof that 
so late as John’s reign it was thought that a serjeanty could 
not be partitioned among coheiresses; the eldest daughter 
would take the whole" : — this also is an intelligible rule if we 
have regard to the 'serviential’ chaiaeter of the tenure; a 
‘serjeanty must not be ‘lacerated’". As to the wardship and 
marriage of tenants by serjeanty there was much dispute, and 
in course of time a line was drawn between what were called 
‘grand’ and what were called ‘petty’ seijeanties. To this [p.S7l] 
matter we must return ; but by means of the rules to which 
allusion has here been made, tenure by serjeanty was kept apart 
from tenure by knight’s service on the one hand and tenure by 
socage on the other, and even in the middle of the thirteenth 
century it still had an importance which is but faintly repre- 
sented by the well-known sections of Littleton’s book. 

* Breoton, f. SIB, 

® It teems to be assumed in 1410, S.B. 11 Hen. IV. 1 . 72 (Trin. ^ 9), and Is 
stated b; Littleton, eec. 164. 

t Bia(dt. Abbrer. p. 39 (Bent) ; compare p. 34 (Kent). Bot. Obi, p. 237 : the 
eldest of several sisters blsims the whole of her dead brother's laud ' quia ilia 
tena eat de sergenteria.' 

* Plaoit. Abbrer. p. 48 (Bedf.); Braoton, f. 39E. 
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§ 5. Socage. 

Any tenure that on the one hand is free and on the other Socage, 
hand is not spiritual, nor military, nor ‘ serviential,’ is called 
tenure in free socage: — ^to this result lawyers are gradually 
coming. Obviously thei’efore this term socage will cover a lai-ge 
field ; it will include various relationships between men, which, 
if we regard their social or economic or even their purely 
legal aspects, seem very different from each other. We may 
look at a few typical coses. 

(а) The service which the tenant owes to his lord may be o£ 
merely nominal : he has no rent to pay or has to give but a rose 
every year just by way of showing that the tenure exists. Such 

a case may be the effect of one of various causes. It may ori- 
ginate in' what we should call a family settlement : a landowner 
sometimes provides for a daughter or a younger son by a gift of 
land to he held by a nominal service. Or again, the gift may 
be a reward to some dependant for past services, or a retaining 
fee for services to be rendered hereafter, which services however 
arc not defined and are not legally exigible. Or again, there 
may well have been what in truth was a sale of the land : in 
return for a gross sum a landowner has created a nominal 
tenure. To have put the purchaser in the vendor’s place might 
have been difficult, perhaps impossible; so the purchaser is 
made tenant to the vendor at au insignificant rent. 

(б) Such cases gradually shade off into others in which 
a substantial rent has been reserved. We pass through the 
very numerous instances in which the lord is to receive yearly 
some small article of luxury, a sparrowhawk, a pair of gloves, 
a pair of gilt spurs, a pound of pepper or of incense or of wax, 
to other oases in which the rent, if we can not call it a ‘ rack 

[p.a7a] rent,’ is ‘the best rent that can reasonably be gotten.’ We 
thus enter the sphere of commerce, of rents fixed by supply 
and demand. 

Such tenures as these may be found in every zone of the 
tenitorial system. The tenant may be holding of the king 
in chief; the king has, as we should say, granted perpetual 
leases at substantial rents of some of his manors, the lessees 
being sometimes lay barons, sometimes religious housesK Again, 

^ Xbus «,<j. the prior of Barnwell held of the king the ancient demesne 
manor of Ghesteitan at a rent of £S0; B. H. ii. 402, 


19-2 
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from the Conquest onward, to say nothing of an earlier time, 
very great men have not thought it beneath them to hold 
church lands at easy rents*. It is an accusation common in 
monastic annals that the abbots of the Norman time dissipated 
the lands of their houses by improvident grants to their foreign 
kinsmen or by taking fines instead of reserving adequate rents. 

In such cases these tenants in socage may have other tenants 
in socage below them, who will pay them heavier rents. Ulti- 
mately we come to the actual occupant of the soil, whose rent 
will in many oases represent the best offer that his landlord 
could obtain for the land. Occasionally he may be paying 
more for the land than can be got from the villeins of the same 
village. 

(e) Sometimes we find in charters of feoffment that the 
feoffee, besides paying rent, is to do or get done a certain 
amount of agricultural labour on his lord’s land, so much 
ploughing, so much reaping. The feoffee may be a man of 
mark, an abbot, a baron, who will have many tenants under him 
and will never put his hand to the plough*. These cases are of 
importance because they seem to be the channel by which the 
term socage gradually spreads itself 

(cZ) Finally, within a manor there often are tenants bound 
to pay divers dues iu money and in kind and hound to do or 
get done a fixed quantity of agricultural service for their lords. 
Their tenure is often regarded as very old ; often they have no |j. 
charters which express its terms*. Hereafter we shall see that 
it is not always easy to mark the exact line which separates 
them from the tenants in villeiaage among whom they live and 
along with whom they labour for the lord’s profit. Some of 
them are known as free sokemen {sokmamni, soohemamm) ; hut 
this name is not very common except on ‘ the ancient demesne ’ 
of the crown. Of their position we must speak hereafter, for 
it can only be discussed in connexion with the unfree tenures. 

* For early inetanoes sea Burton Cart. 80, 3X. The Charter of 121B, o. 87, 
shows that the king has tenants in chief who hold in soooge, burgage, fee 
farm. 

* See e.g. in Cart. G-louc. i. 333 the elaborate labour servioas due fiotn the 
abbot of Gloucester to the Templars. In the north of England among the tenants 
in thegnage and dreugage it is oommon to find the lord of a whole vill bound to 
supply a number of plon^eie and 'reapers for the assistance of his over-lord. 

* Thus at Ofiord Oluny there is a group of tenentce per cartam and a* much 
larger group of Unentes per vetue feofamman. ; B. H. ii. 688. 
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Now to all appearanoa the term socage, a term not found in Graduol 
Normandy, has been extending itself upwards ; a name appro- ot the term 
priate to a class of cultivating peastots has begun to include the 
baron or prelate who holds land at a rent but is not burdened 
with military service. Of such a man it would seem natural 
to say that he holds at a rent (J^net ad censum), and for a century 
and more after the Norman Conquest it is rare to call his 
tenure socage. He is sometimes said to have feodwm oensuale ; 
far more commonly he is said to hold ' in fee farm.’ This term Jee farm, 
has difScultiea of its own, for it appears in many different guises ; 
a feoffee is to hold in feojirma, infemfirmam, in fedjvnmm^, 
in feudo jirmam, in feudo jvrma\ ad firmam feodalem*, but most 
commonly, in feodi firma. The Old English language had both 
of the words of which this term is compounded, both feoh 
(property) and feorm (rent)‘; hut so had the language of 
France, and in Norman dooumente the term may be found in 
various shapes, firmam fedium, feudifirmamK But, whatever 
may be the precise history of the phrase, to hold in fee farm 
means to hold heritably, perpetually, at a rent ; the fee. the 
[p. 274 ] inheritance, is let to farm. This term long struggles to main- 
tain its place by the side of socage ; the victory of the latter is 
not perfect even in Bracton’s day ; the complete merger of 
fee farm in socage is perhaps due to a statute of Edward L, 
though the way towards this end had long been prepared'. 

Aa to the word socage, a discussion of it would open a series Mean’njj of 
of difficult problems about the administration of justice in the *°°**®' 
days before the Conquest. These have been discussed else- 
where'. "We must here notice two points. Braoton believed — 


^ Buiion Cart. 31, 37. ‘ Hist. Abingd. ii. 63, 188, 167. 

' Beg. Malm. U. 173; Bot. Obi. p. 18, BS. 

'> Bat the latter seema to be derived from Low Latin, in vrhidh JIma haa 
come to mean a fixed rent or tribnte; Skeat, 8.v. farm, 

' Beliale, ^idea but la condition de la clasae agtioole en Normandie, 46. 

" Bor the co-ordination of fee farm and burgage with aooage, aee Magna 
C'lirta, 1816, a 37 : ‘Si guia teneat de nobJa per feodifinnam, vel per aokaglnin, 
vel per bargagimn...oocaaiana illiua feodiflrmae, vel aokagii vel burgagii,’ Alao 
Braoton, f. 86 b, 86, where aa regarda relief a diatlnction ia drawn between 
aouage and fee farm. The Statute of O-louoeater (6 Edw. 1. o. 4) aeems in comae 
of time to have generated the notion held h; Ooke that a rent ia not ' a fee farm 
rent’ nnleas it amounta to one-fourth ot the annual value of the land; aee 
2ud Inat. 44, Co. Lit. 143 b, and the note in whioh Hargrave ahowa that 
neither in the statnie nor In earlier biatoiv ia there any warrant for thla 
xeatriction of the term. 

1 Maitland, Domesday Book, 66 if. 
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erroneously no doubt, but erroneous etymology is a force in the 
history of the law — that socage had to do with soc, the French 
word- for a ploughshare’; tenants in socage therefore are 
essentially agriculturists, and the duty of ploughing the lord’s 
demesne is the central feature of socage. In the second place, 
if we turn to the true derivation, we come to much the same 
result; socage is at starting the tenure of those solemn of 
whom we read in Domesday Book ; socage is an abstract term 
which describes their condition. Gradually it has been extended 
and therefore attenuated until it is capable of expressing none 
but negative characteristics : — socage is a tenure which is not 
spiritual, not military, not serviential. No similar extension 
has been given to the word sokermn ; in the thirteenth century 
many persons hold in socage who would be insulted were they 
called sokemen ; for the sokemen are a humble, though it may 
be a well-to-do class®. 

Socage in That they have been a numerous class we may gather as 
to military h'om other evidence so from this, that socage becomes the 

one great standmg contrast to military tenure, and, as the [p. 
oppressive incideuta of military tenure arc developed, every 
man who would free his holding fi:om the burdens of wardship 
and marriage is anxious to prove that he holds iu socage. 
To gain this end he is full willing to sink somewhat of dignity ; 
he will gladly hold by the peasant’s tenure when the mo.st 
distinctive marks of that tenure are immunities — no scutage, 
no wardship, no marriage’. 

^oEa^geaa Thus free socage, when that term has attained its full 
sMTiiiry compass, appears as the great residuary tenure, if we may so 
speak ; it is non-military, non-serviential, non-elemosinary. If, 
however, we go hack to the first half of the twelfth century, we 
begin to doubt whether we can strictly insist on the most 
characteristic of these negative attributes. The army is but 
gradually taking its new shape; the sokemen of the abbot 

^ Biaoios, £ 771): ‘Bt did poieiit Bookagium a locJio, et inde iensntea qni 
tenent in sookagio Bookemaniii did poieront, eo quod depntati sunt ut videtnr 
tantummodo ad oulturam,’ As to the hiatoiy ol the Old French soc aee 
Skeat, B.V. socket. Apparently it ooouis in DomeBday Book, i. 167 b ; ‘ onus 
burgensis reddit iiij. bocoob.* 

® See Yinogtadofi, Yillainage, p. 166. 

’ In OlanTill, vii. 11, and oven in Bracton, £ 87 b, the heirs who esoaps 
wardship in ohivaliy are still the hiredei lokevuuwoitaiu The terra loeager 
seems to be of later date. 
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of Peterborough serve along with the knightsh In Edward I.’s 
day the tradition among the Oxfordshire jurors was that the 
ancestors of many of the bishop of Lincoln’s socage tenants 
were free sokemen or ‘ quasi sokemen’ who served the king in 
the war for forty days at their own cost with puipoints, lances 
and iron caps-. It is not in the past that we must look for 
clear dehnitions. 

Tenure in burgage, if we examine but one specimen of it, Burgage, 
may seem to differ in no essential from free socage®. The 
service due from the tenant to his lord is very generally a 
mere money rent, though there may be a little ploughing or the 
like to be done. But if we thus isolate a single tenant from 
his fellows, the spirit of burgage escapes us. The tenant is, 
at least normally, a burgess, a member of a privileged com- 
munity, which already aspires to become a municipal corpora- 
tion. This is not the place in which to discuss the history of 
the boroughs, still we ought just to notice that tenure has been 
an important element in it. From a remote time there have 
been in the greater and older boroughs men who paid rents for 
their houses but did no other service. Their tenure hecomes 
distinctive of the horonghs, and when in later days a manor is 
to become a borough, the abolition of labour services and the 
introduction of burgage tenure is one main feature of the 
process*. 

276] Eegarded merely as a tenure, the chief charaoteiistic of Burgage 
burgage is its subjection to local cusitom. Other free tenures, “iougii 
socage for example, may be affected by local custom, but ““stoma, 
what is exceptional in their case is normal in the case of 
burgage. The lord has made over to the men of the borough 
his court and the profits of his court; very frequently a royal 
charter has conceded that actions for burgage tenements shall 
not be tried except in the court of the borough ; thus local 
custom has room within which it can grow and is not liable to 
be set aside in favour of common law. It is chiefly within the 
domain of private law, it is about such matters as inheritance 

1 Chron. iPetroburg., p. 178, e.g. ■ Soohemaniii de Ailintona i. bldam et 1. 
viigum et serviant ouiu nulitibus.’ 

s Bot. Huud. ii. 718-9- These entries are very corioas : ' set anieoessorea 
eius solebant esse libeii quasi Bokemanni ei sotebant faoete seivioium dom. 

Begi in gaerra,’ etc. 

'< 'Sox the burgage of Koimandy, see Somma, p. 98. 

e More of this in oux section on The Boroughs. 
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and do-wer, that the borough onstoms have their say. The 
point that moat concerns us here is their tendency to treat the 
burgage tenement as an article of commerce ; it is likened to a 
chattel ; not only can it be disposed of by will, but ‘ it can bo 
sold like a chattel’ 

0“ UoH ^ might hold of many different lords by many different 

bynuuiy tenures. This no one would deny; but some of the classical 

{Euwes. expositions of 'the feudal system' and ‘the manorial system' 
ate apt to make the texture of medieval society look simpler 
than really it was, and we think it part of our duty to insist 
that the facts which the lawyers of the thirteenth century had 
to bring within their theories were complicated. Therefore 
let us fix our eyoa on one man, 8ir Robert da Aguilon, and see 
what he held on the day of his death in 1286. He held lands 
at Oreatham in Hampshire of the king at a rent of I8s. ; he 
held lands at Hoo in Kent of the abbot of Reading at a money 
rent; he held lands at Crofton in Buckinghamshire of William ft).877l 
de Say by some service that the jurors did not know ; he held 
a manor in Norfolk of the bishop of Norwich by the service of a 
sixth pai-t of a knight’s fee and by castle-guard; he held a 
manor in Sussex of the earl of Warenne by the service of 
one kmght; he held a manor in Hertfordshire of the king 
in chief by the serjeanty of finding a foot-soldiei’ for forty 
days ; he held tenements in London of the king in chief by 
socage and could bequeath them as chattels^ So we must not 
think that each man fills but one place in the legal structure of 
feudalism. In a remote past this may have been so ; but it 
is not 80 in the age that defines the various tenures. Often 
enough the man who holds of the king in chief will hold also 
of other lords ; he will hold by knight’s service, by serjeautyj 
in fee faim, in socage and in burgage. 


§ 6. Homage and Fealty. 

HomngB Very generally the mere bond of tenure is complicated with 
auaienity another bond, that of homage and fealty; the tenant either 
has done homage and sworn fealty, or is both entitled and 
compellable to perform these oeremonies, The right and the 
duty go together; in one particular case it may be the lord, 


i Liber de Antiqaia liegibus, pp, Ixri-Uxvi, 
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in another it may bo the tenant, who will desire that these 
solemnitiee should be observed, for each of them may thereby 
gain something. 

When we read what the law-books sav of these matters, we Legul and 

4 iPffAl 

feel that they are dealing with institutions, the real importance eaetts <2 
of which but partly within the field of law. The law of 
homage as administered, or even as tolerated, by the king’s 
court of the thirteenth century is but a pole reflection of moral 
sentiments which still are strong but have been stronger. 

Glanvill and Bracton seem to lower their voices to a religious 
whisper when they apeak of homage ; it is in this context that 
Glanvill introduces a word very rare in English legal documents, 
the antique word vassalhisK The ceremony of homage is as 
solemn as ceremony can be. But when we ask for the efifects 
of homage, we get on the one hand some lules of private law 
I 278] about warranty and so forth, rules which may seem to us of no 
great importance, and on the other hand some vague though 
impressive hints that these legal rules express hnt a small part 
of what is, or has been, the truth 

The ceremony of homage (in some of the older books homi- 
nvum, Aomwatio®, hut usually homagivm) is much the same homage 
all Europe over*. According to Bracton, the tenant puts his 
hands between the hands of the lord — ^this symbolical subjec- 
tion seems from the first to have been the very essence of the 
transaction * — and says : ' I become your man of the tenement 
that I hold of you, and faith to you will bear of life and member 
and earthly worship [or, as some say, of body and chattels and 
earthly worahip], and faith to you shall hear against all folk 
{some add, who can live and die], saving the faith that I 
owe to our lord the king’* Britton adds that the lord shall 
then ki'.s his tenant*, Littleton adds that the lord sits, while 
the tenant kneels on both knees, ungirt and with his head 
uncovered, and these we may accept as ancient traits^ 

> GlanviU, iz. 1 , ior the uso of this woid bsfore the Congneet, see Maitlancl, 
Domesday Book, 298. 

* D B 1 226 h ■ ‘ G. Episoopus olamat hominationem eornm. ' 

* Waits, D. V G. vi. 48 , Sohrddei, D. B. G. 391 j Wamkonig, Branzosischs 
Bochtegesohichte, ii. 857. 

* Waltz, D. V. G. VI 47. 

<> Bxactan, f 80. Of. GlanTiU, it 1; Statatea of the Bealm, i. 227. 

« Bntton, u. 87. 

" Littleton, aee. 85 Compate the details hromErench hooks lu Wamkonig, 
u. 4S8. The man must be vnthout anns, oi spnia, or mantle. 
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Everything seems done to tell ns that the man has come 
helpless to the lord and has hoen received into the lord’s 
protection, 

The oath Homage is ‘done/ fealty is ‘sworn,’ and it is worthy of 
of fealty. conceived as less solemn than the 

symbolic act and can be exacted in many eases in which 
homage is not exigible. The tenant now stands up with his 
hand on the gospels and saye : ‘ Hear this my lord : 1 ivill bear 
faith to you of lifo and member, goods, chattels and earthly 
worship, so help me Qod and these holy gospels of God ’ ; soma 
add an express promise to do the service due for the tene- 
ment Braoton does not here mention any saving clause for 
the faith due to the Idng ; but doubtless this was added* The 
oath of fealty thus omits the words 'I become your man/ a 
significant omission. Fealty, of course, is tbe Latin fidelitas ; 
but it is interesting to notice that on manorial rolls written |j). 279J 
by clerks who were no great Latinists, the word becomes 
feodelitas or feoditas, so close is the connexion between faith 
and fee. 

Liegeniice The forms that have here been given are those of lioge 
homage and of fealty sworn to a liege lord. The word Ue^e 
seems to mean simple, unconditional, though very likely at a 
quite early time a false derivation from the Latin li</are (to 
bind) began to obscure this*. The man who has but one lord 
does onconditioned homaga If now be acquires a fee from 
another lord, bis homage must be conditioned, he must save the 
faith that he owes to his first lord*. If tenements held of 
several lords descend to one heir, his liege homage seems due 
either to the lord from whom he claims his principal dwelling- 
place — cuius residens et Ugius esi' — or to that lord who made 

* Braoton, f, 80. * QlanvlU, iz. T ; Britton, ii. 89, 40. 

* Sea Steat, Diet. s.v. ii’eja ; VioUet, Histoire dn droit oiviJ fr8n(jais, 657 j 
Bsmein, Hiatoito dn droit &ani;aia, 199, where intereating passages are given 
from the oanonist Dorandns, which show that already in cent. ziii. there was 
some nncettalnty about the import of this word. In the thirteenth oentnry 
there was another oontezt in which the word was oommonly used, viz. a donor 
is said to have made a gift in ligia pottstate, t.e. he was unconstrained, had full 
power ; this phrase survived in Scots law in the form liege pouitie ; ii is common 
in Bracton’s Kote Book, e.g, pi. 855, but is apt to degenerate into in legitivut 
poteetate. 

* Britton, ii. 87, 38. Statutes of the Beahn, i. 887. 

* Leg. Hen, 48, § 6 ; GlanviU, ix. i Comp. Statutes of the Realm, i. 287 ; 

■ de il tient son chief meauage.’ 
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the oldest of those feoffments under which he claims^ The 
person to whom liege homage is done is by no means neces- 
sarily the king; but the king has been insisting with ever 
greater success that there m a direct bond between him and 
every one of his subjects ; the growth of national feeling has 
favoured this claim®. Not only has he insisted that in every 
expression of homage or fealty to another there shall be a 
saving for the faith that is due to him", but he has insisted 
that every male of the age of twelve years shall take an oath of 
fealty to him and his heirs, an oath ‘ to bear faith and loyalty 
of life and limb, of body and chattels and of earthly honour,’ 
an oath which of course makes no reference to any tenement, 
an oath which promises a fealty so unconditioned that it 
becomes known as the oath of ligeance or allegiance {ligeantiay. 
William the Conqueror, it would seem, had exacted, not only 
an oath of fealty, but an act of homage from all the consider- 
able tenants of his kingdom, no matter whose men they were, 
for so we may fairly construe the words of the chronicler, ‘ they 
bowed themselves and were this man’s men’*; later kings as 
well as earlier had exacted the oath of fealty frona their subjects 
in general, But this is a strong ’testimony to the force of 
vassalism. It suggests that an oath is necessary in order to 
constitute the relation between ruler and subject ; it suggests 
that the mere omission of a saving clause might make it a 
man’s duty to follow his lord even against the king ; it makes 

1 Biacton, f. 79 b ; * feoffator priraas propter primum feofiamentniQ.’ 

* Bound, Ancient Gharteie, p. 8 : Henry I. gives the lordship over certain 
tenants and expresses his will that all of them shall do liege homage to the 
donee ' in mea snlva fldelitate.’ Thus the generol duty to be fhithfal to the 
king does not prevent homage to another being liege. Madox, Pormnlare, 
Ko. 208 ; William Bloet enfeoifa a tenant 'pro sno homagio et ligeantia, salva 
fide Begis.’ 

* See the proceedings againet the bishop of Exeter, Co. Int. 6S a. As to the 
similar measure of the Emperor Frederick I., see Waltz, B. Y. Gr. vi. 4H. The 
Icings of the French after a struggle had for a while abandoned the attempt to 
insist on the insertion of these saving clauses; Xinchaire, Institutions monot- 
chiiiues, ii, 27. See also Somma, pp. 89, Oi. 

* Britton, i. 18S ; Fleta, 114. See Hale, F. C, i. 62-76. The idea that 
allegianoe {ligtantia, ligeaunee) is due only to the king slowly gains ground. 
The same process went on in France; * the progress of monarohical power gave 
rise to the principle that liege homage can be done only to the sovereign’; 
Giraud, Bibl. de I’llcole des ohartes, S4r, m., vol. iii. p, 4. 

s Ohron. Sax. ann. 1086 ; Florence, ii. 19, speaks only of an oath of fealty ; 
hut we ore hardly in a position to contradiot the Peterborongh chronicler. 
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the relation between king and subject look like a mere copy of 
the relation between lord and vassal. This we can see even if 
we look back to the first days of incipient feudalism : ‘ All shall 
swear in the name of the Lord fealty to King Edmund as a 
man ought to be faithful to his lord'* ; the obligation of man to 
lord is better known, more strongly felt, tlian the obligation of 
subject to kiug. At the accession of Edward L the danger 
seems past, at least for a while; the feudal force seems to have 
well-nigh spent itself ; hut obviously homage and fealty, liege 
homage and liege fealty, have meant a great deal. 

In the Legea Eenrici we may find the high-water-mark of 
English vassalism. Every man owes faith to his lord of life 
and limb and earthly worship, and must observe his lord’s 
command in all that is honourable and proper, saving the Mth 
due to God and the ruler of the land ; but theft, treason, murder, 
or anything that is against God and the catholic faith, such 
things are to be commanded to none, and done by none, [p.asi] 
Saving these, however, faith must he kept to lords, more 
especially to a liege lord, and without his consent one may have 
no other lord*. If the lord takes away his man's land or deserts 
him in mortal peril, he forfeits his lordship ; but the man must 
be long sufferiiig, he must bear with his lord’s maltreatment of 
him for thirty days in war, for year and day in peace*. Every 
one may aid his lord when attacked and obey him in all things 
lawful ; and so too the lord is bound to help his man with aid 
and counsel in all things, and may be his warrant — at least in 
certain cases— if he attacks or molests another*. To kill one’s 
lord is compared to blasphemy against the Holy Ghost ; it is a 
crime to be punished by a death cruel enough to seem a fit 
beginning for the torments of hell*. If, on the other hand, the 
lord slays his man who has done no wrong, the offence can be 
paid for with money*. 

^ Laws ol m. § 1. 

‘ l^g. Hen. 55, S 3, accepting the variant Deum for dominum, 

> Ibid. 43, § 8. 

•i Ibid. 82, § S-3. In what oaeeB the lord con warrant violence, ia left an open 
question. 

> Ibid, 75, $ 1. Apparently the troitoi is to be flayed aUve. 

“ Ibid. 75, § 8. Compare the Norman law j Trds auoien ooatmnier (Tardif), 

D. 85 : if a lord hUia hia man he ahail be punished by death ; if a man hills his 
lord he aboil be drawn and banged, nnlesa it be by misadventate, and even if it 
he by miBadventnxe be ahali be punished with death. 
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Bracton defines homage thus : — Homage is a bond of law Braoton on 
(vinculum iuris) by which one is holden and bound to warrant, '“““"'8®- 
defend and acquit the tenant in his seisin against all men, in 
return for a certain service (per osrtim servitium) named and 
expressed in the gift, and vice versa whereby the tenant is 
‘ really ’ bound (re obUgaksr) to keep faith to hia lord and do the 
due service *, and such is the connexion by homage between lord 
and tenant that the lord owes as much to the tenant as the 
tenant to the lord, save only reverence'. Such a definition 
tends to bring the whole matter within the legitimate province 
of the law of contract: there is a bargain about a tenement; 
the lessee is to do certain services, the lessor is to warrant the 
title. Warranty is still an important matter, and the doing and 
receipt of homage still have important results in the law about 
warranty; but even here the courts are beginning to neglect 
homage and to lay stress merely on the relation which exists, 

11.382] whether homage has or has not been done, between a feoffor and 
hia feoffee. And. as Bracton here hints, the feoffee’s obligation 
to perform the services is beginning to be conceived rather- as 
the outcome of a ‘ real ’ contract than as an outcome of the act 
of homage. To this point we may return hereafter, since it 
lies within the domain of private law. What had been the 
public, the political or anti-political, force of homage may best 
be seen by comparing passages in the text-boolm which deal 
with the problems which may arise when a man holds different 
tenements of different lords and those lords quarrel 

Such problems were possible even at the beginning of the Homage 
twelfth century, for a man might hold land of divers lords*, 

Glanvill, though he distinctly says that the tenant may have to 
fight against his lord at the king’s command, says also that if a 
man has done divers homages for his divers fees to divers lords 
who ‘ infest ’ each other, and if his chief lord orders him to go in 
his proper person against another of his lords, he must obey the 
command, 'saving the service to that other lord from the fee 
that is held of him*.’ This can hardly be read otherwise than 
as a statement that private warfare may conceivably be lawful. 

* Bracton, f, 78 b. This is based on Olanrill, it. 4. 

* Iieg. Hen. 48, § 6 : ' Qooioanqae dominos aliqnis habeat, vel qaantnmonnqna 
de ahia tenet, ei magis obnozins eat, et eras residens esse debet, cnius ligius est.' 

Of. 65, §2; 82, §6. 

* Glanvill, it, 1, 
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Bracton dealing -with a like case uses more ambiguous words ; — 

If enmities arise between his different lords, the tenant must in 
bis proper person stand with him (staUt cum eo) to whom he has 
done ligeance, while he must stand with his other lords by 
attomeyb There is a great difference between Bracton’s stare 
cum and Qlanvill’s ire contra. Bracton’s words may be satisfied 
by supposing a tenant bound to do suit to the courts of two 
lords who have quarrelled ; he must go in person to the one 
court, by attorney to the other. In Britton’s book, however, or 
at least in some manuscripts thereof; it is written that the 
tenant may have to serve one lord ‘against the other*’; and we 
are hardly entitled to say that this doctrine, even as a legal Cp* 
doctrine, was of no force. It is probable that even the king’s 
courts would have held that the man was justified, or at least 
excused, in defending his lord and his lord’s property against 
hostile attacks, and such defence might easily become defensive 
warfare. The great case which proves that Edward I. hod the 
will and the power to put down private war with a heavy hand, 
even when it was levied between the most powerful men of his 
realm, the case in which he sent an earl of Gloucester and an 
earl of Hereford to prison, proves also that in the eyes of con- 
temporaries the full enormity of their offence was found in their 
having gone on with the war contrary to a royal prohibition, and 
that the morality of the time would hardly suffer any severe 
punishment to be inflicted upon those of their men who had 
followed their baimers in ignorance of the king’s command. 
Such persons, if guilty of homicide, robbery, arson or the like, 
might doubtless be dealt with as common criminals ; but for the 
mere fact that they had gone out with banner displayed, it 
would be hard to bring to bear upon them that prerogative 
procedure which was set in motion in order to crush the 
disobedient earls. At any rale, private war was an offence 
which might be enormously exaggerated by breach of a royal 
prohibition*. 

* Braotoii, f. 79 b ; Bleta, p. 207. 

^ Britton, ii. 41 ; * Si dens Beignurs soint en destannce, si covendra ol tenannt 
fere socn service a seen [seignur lige encountre soen autre] aeignur eu ea propre 
person et da lere soen seivioe a soen autre seignur par attournd.' iihe omiesion 
in some uss. of the words here printed within brackets is noteworthy. 

» Hot. Pari. i. 70-77. Sea eepedally p. 77. But Bdwatd was playing the 
part of a king who is so strong that he can be merciful. Oxderio, iv. 167, in an 
important passage, points oni the diSerenos between England and Normandy, 
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The same feeling may be seen in another quarter. That a Sanctity of 
lord should make an attack on his man, or a man on his lord, 
even under the forms of law, is scarcely to be tolerated. If the 
man will bring an appeal, a criminal charge, against his lord, he 
must first ‘waive the tenement*.’ When a king is going to 
[p.284] declare war upon his barons he first defies them, for there 
should be no attack while there is affiance. Henry IIL in 1233 
defied the Marshal, who then was no longer his man, but 
'outside his homage’* ; before the battle of Lewes he defied the 
earls of Leicester and Gloucester, who thereupon renounced 
homage and fealty*. We can hardly say that all this lies 
outside the sphere of law, for rebellions and wars are conducted 
on quasi-legal principles : that is a characteristic of the time. 

Bracton fully admits that a man who holds land both in 
England and in France may be bound to aid both kings when 
they make war on each other ; his liege lord he must serve in 
person, but none the less he must discharge the service due to 
his other lord'. 

But the moat curious limitation to the force of vassalism HomcBe 
will be found in the fact that a man can hardly ‘ go against ’ ***“‘^* 

any one at his lord’s command without being guilty of the 
distinctively feudal crime, without being guilty of ‘felony,’ 

Common law, royal and national law. has, as it were, occupied 
the very citadel of feudalism. Whatever may be the etymology 
of fdmy (and of this we shall speak hereafter), there can be no 
doubt that the word came to us from France, and that in 
France and elsewhere it covered only the specifically feudal 
crimes, those crimes which were breaches of the feudal nexus 

Under Ilenry I., Ivo of Giendmesnil ' gnerram in Anglia ooepeiat ei vidnomm 
inra snoinm incendio combuaaeiat, quod in iUa regime oiimen eat inasitatnm, 
nec sins giaw ultione fit expiatum.’ 7ha ordinary SogUab eriminal lav is 
strong enough to suppress anything that vs could fairly call private var ; just 
for this reason it is needless for Glanvill to say vith bis Norman contemporaiy, 

‘Nnllns hominom audeot versos aUnm guertam facsie'; Tris ancien oontumier 
(Taidif), 0 . 31. He can even indulge in a speodlation as to the vasaal’s duty of 
following one of his lords against another, lor this must he read snhjeot to the 
rules of eriminal law which forbid homicide and the like. In iFTance there 
arose a jurispiudenee of private war, for whioh see Violleti ^tabliseomenta, 
i. 180 ; Hsmrin, Hiatoiie du droit firaaqais, 262. 

1 Bracton, f. 81 b, 141. 

* Mat. Far. Ohron. Maj. iii. 349, 268. 

s Ohron, T. Wykea, 149. Other abroniclera notice this incident se im- 
portant. 

* Biaoton,i. 427 h. 



304 


Tenure, 


[bk. ti. 


Feudal 

ielojiy. 


and ■which "would work a forfeiture or eschoat of the fiof, or, aa 
the case uught be, of the lordship ; for the lord might be guilty 
of felony against his man just as the man might be guilty 
of felony against his lord. A mere common crime, however 
wicked and base, mere wilful homicide, or theft, is not a felony ; 
there must be some breach of that faith and trust which ought 
to exist between lord and man. Now it would seem that for a 
while 'the word was usod here as well aa elsewhere in this 
restricted sense; in the Leges Henrici felonia is one among 
many crimes*. A little later it seems to cover every crime 
of any considerable gravity, and seems to have no reference 
whatever to the feudal bond, save in one respect, namely, that 
the felon’s land escheats to his lord; nay, a charge ot felonia 
has become an indispensable part of every charge of every [p.a85] 
enme that is to be punished by death or mutilation*, The 
details of this process are obscure. Possibly the lords saw no 
harm in a change which brought them abundant escheats ; but 
an attack had been made upon vassalism at its very centre. 

To be true to your lord when there was any real strain on the 
feudal bond, to go out with him when he ‘went against’ some 
one else, would end, like enough, in your finding that you had 
committed a felony. This of course is no superficial change in 
the use of words ; it bears witness to a deep change in thought 
and feeling. All the hatred and contempt which are behind 
the word fdon are enlisted against tho criminal, murderer, 
robber, thief, without reference to any breach of the bond of 
homage and fealty. 

We can find traces of an older way of thinking. So late as 
122-3 William Blunt brought an action against Eoger Gernon 
demanding homage, relief and scutage ; Roger denied holding 
of the demandant and asserted that he held of William Eriwere ; 
the demandant replied ‘with words of felony’ — wickedly and 
in felony had Roger denied his service 'and done homage 
to another*. Such a use of the term felonia may have been 
belated, still felony in its more modern sense is not the only 
cause for an escheat. Qlanvill speaks briefly: — the tenant 
will break the bond of homage if he does anything that may 
turn to the disherison of his lord or the disgrace of his lord’s 

1 Leg. Hen. 43, § 7; 46, 8 S; 68, § 4. 

' Beleot Pleas of the Orown, pi. 67 ; Biacton, f. 141, last line. 

\ • Note Book, pi. 1687. f 
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persou^ Bradjon’a phrase is ‘ anything that may turn to 
‘ the disherison of the lord or any other atrocious injury.’ 

We can not prove from decided oases that any delict falling 
short of a ‘felony’ in the modern sense of that term, and 
unconnected with the tenure of the land, would have been 
regarded by the king’s courts of the thirteenth century as a 
cause of escheat ; but it would be rash to deny that the tenant 
might lose the land by reviling his lord, particularly if the lord 
|£.2S6] kept a court and the tenant were duly forjudged the land by 
his peers ; and Bracton distinctly says that any violent laying 
of hands upon the lord will cause a loss of the tenement*. As to 
the dealings with the tenement which might work a dishe- 
rison, lord or tenant might well lose his rights in the land by 
disavowing the tenure. In Bracton’s day this principle was 
being degraded into a mere rule of property law, one of the 
oomplicatod mass of rules about warranty and so forth ; but we 
have just seen how in 1225 such a disavowal was still spoken 
of as a felony’. 

In other quarters we may see that homage has been losing Homage, 
its meaning. It has been connected with military tenure. doM^ 
According to Bracton, it is due if the tenement is held by 
knight’s service, even though but one half-penny of scutage be 
payable ; it is due also if the tenure is a seqeanty, at all events 
if the seijeanty be one that concerns the king; hnt it is not 
due from tenants in socage, though as a matter of fact they 
sometimes do it; if the tenure were villeinage, it would he 
dangerous to take the tenant’s homage, as this might imply an 
enfranchisement*. Glanvill gives us an important due when 
he says that a woman can not do, though she may receive 
homage*; in Bracton’s day this is otherwise, a woman may well 


r Hlanv. iz. 1: ‘Et generaliter oibil de iuze iaaaro potadt guis salva fide 
homagdi fiuod vettat ad ezberedatdoneiu domisi eui vel ad dedemiB ooiporis 
Bui.’ 

’ Biaetan, f. 81b. Cempaie GlauTiU, iz. 1, vho seema to demand an Intent 
to do grievons ham. The lord’s power to piooeed in his own court against the 
tenant is folly admitted hy Qlonvill. 

’ Bracton, f. 81 b, gives a preoedent of a writ of escheat grounded on a 
malicious disavowal by the tenant of (he lord’s title. The printed Beglstrom 
(see f. 164-E) does not contain any sneih writ, whence we may infer that it went 
out of use soon after Biacton’s day. 

* Bracton, f. 77 b, 78, 70 b. 

’ O-Ianvill, iz. 1, 2, 
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do homage'. Homage has implied a willingness to fight if need 
be, and even when it had become admitted that woman might 
hold military fiefs — here in England they seem, as will bo 
remarked hereafter, to have held such fiefs from the Conquest 
onwards — they could not say the words which imported an 
obligation to risk life itself in the lord’s service*. But all this 
was passing away, and, despite what Bracton says, it seems to [p. 287 ] 
have been common for the socage tenant to do homage*. 

The contract was not one-sided. The lord was hound to 
defend and warrant his gift. When we hear of ‘ warranty,’ we 
are wont to think of a mere institute of private law common 
enough at the present day, the obligation of a seller to com- 
pensate a buyer who is evicted by superior title, and the 
covenants for title expressed or implied in our modem purchase 
deeds appear as the representatives of the ancient warranl^. 

But the primary obligation of the warrantor in old times was 
not that of making compensation. His obligation to give his 
tenant a tenement equal in value to that whence he had been 
ejected was but a secondary obligation arising upon the breach 
of the primary obligation, namely, the duty of defending the 
tenant m his possession ‘ against all men who can live and die.’ 

If the tenant was attacked by process of law, be vouched his 
lord, he called upon his lord to defend the action, and the lord 
if he did his duty defended it. Now here we see a great force 
at work. Do what we may to make all men equal before the 
law, a rich man has and must always have advantages in litiga- 
tion ; he can command the best advice, tho best advocacy. But 
in the middle ages the advantages of the rich and powerful 
must have been enormous. Happy then was the tenant who 
could say to any adverse claimant : — Sue me if you will, but 
remember that behind me you will find the earl or the abbot.’ 

Such an answer would often be final We must understand 
this if we are to understand the history of commendation. 

The owner of land who gives it up to a great man and takes it 

1 Braoton, t. 78 b, g 4. 

* In attar days, acooidiug to Uiiletoa, g 87, vhen an nnmaiiied voioan doss 
homage, she is to gay 'I do to yon homage,’ not 'Jeo devieng vogtre feme.’ 

But in the days of teal vassalism there would have been no talh of the latter 
foimula ; the question would have been ae to ' leo dsTleng vostre homme. ’ 

' This seems to have been so even in the twelfth century; see e,g, the 
Buxton Oaitulaiy, pp. 30-40. 
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back to hold by rent and services receives a ‘ valuable conside- 
ration’ for the sun endec and submission. This is so even 
within the sphere of law and litigation ; he has made his hold 
upon the land secure, for he has at his back a warrantor whom 
no one will rashly sue. We must add that he has a lord who 
may use cstmal weapons or let loose the thunders of the church 
in defence of his tenant’. 


§ 7. Relief and Primer Seisin. 

The lord’s rights can not be summed up by saying that he The in- 
is entitled to service of one kind or another from his tenant tmnre." 
Blaokstone in a woll-known passage enumerates ‘seven fruits 
and consequences inseparably incident to the tenure in ohivaby, 
viz. aids, relief, primer seisin, wardship, marriage, fines for 
alienation and escheatV Of all of these we must speak, but we 
shall speak of them in a somewhat different order, and in the 
course of oui’ discussion wo must point out how fer they were 
peculiar to military tenure. 

In the thbteenth century the rights of a person who holds HeritaU* 
land are usually heritable; when he dies the land will de-Sn^*” 
scend to his heb. We must not here discuss the canons of 
inheritance; it will be sufficient if we notice a few salient 
points. In the fiist place, the ‘heb’ of EngUsb law is an 
essentially different person from the Roman ‘ heres’ : — he never 
claims under a will. With few exceptions, the broad rule holds 
good that no one can give rights in land hy his will, and even 
in those cases in which snch rights ore thus given the person 
who gets them does not got them as ‘heb.’ Only God, says 
GlanviQ, can make an heb, not man'. A distinction between 
land and movables is thus established; even when the dead 
man has not bequeathed his movables, the heb as such has 
no claim to them. In the second place, one main rule of the 
law of inheritance is the primogenitary rule: — among males 
of equal degree only the eldest inherits. This rule has been 

’ Hound, Ancient Chocteie, -g, 69 ; Geofice; Ttuesal gives an advowson to a 
prior} and adds ' and if an} dispute arise about that ohuioh or the poeseeBion 
thereof, 1 will come to the aid oi the monks to detaign what the ohm oh ought 
to hold, wheiesoever it may he needful, to the heat of my powei, at their cost and 
upon a horse of theirs if 1 have not got m; own.' 

2 Comment, u. 68. * GlanviU, vu. 1. 


20—2 
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gradually extending itaelf; once appropriate to the military 
tenures, it is becoming the common law for all. Women can 
inherit even though the tenure be military; they are post- 
poned to males of equal degree ; several women of equal degree 
will shore the inheritance between them, will be coheiresses, 
coheredea. Lastly, though the rights of a tenant of land are 
usually heritable, this is not always the case ; A may give land 
to B merely for his {B'a) life; on the death of this tenant 
for life there will be nothing for his heir ; the land will ‘ return’ 
or ‘revert’ to A. But more, to make the rights of the donee 
heritable rights, the giver must use words which make this [p.sbsj 
plain ; if he merely gives the land ‘ to B,' then B is only a 
tenant for life; he must give it 'to 5 and his heirs\’ 

But the heir, whom we will suppose to be of full age, does 
not come to his inheritance without having to pay foi it; he 
has to pay to his lord— and this is what concerns us hero — a 
relief (releviim, or in earlier documents rdemiio or relevamen). 

In Qlanvill’s day the relief for a knight’s fee is fixed at 100s. ; 
for socage land it is one year’s rent; as to baronies and 
seijeantios, there is no settled rule; the heir must make the 
best bargain that be can’. The Dialogue on the Exchequer 
tells us that the relief for the knight’s fee is 100s. ; that for 
the barony is in the king’s discretion*. Excessive reliefs stood 
foremost amongst the grievances alleged by the barons in 
1215; they asked that the heir should have his inheritance 
by 'the ancient relief/ which relief was to be defined by 
the charter. And by the charter of 1216 it was defined; 
the heir of an earl’s barony was to pay £100, the heir of a 
baron’s barony £100, the heir to a knight’s fee lOOs.* This 
was repeated in the charters of 1216, 1217 and 1226 ; but 
at some time or another the relief for a baron’s barony was 
reduced by one-third, namely, from £100 to 100 marks, and 
thus the notion that a barony consists of 13J- knights’ fees 
was engendered. The change, however and whenever it was 


1 Bote Book, pi. 964, 1286, 1811. In the more aaislent ohaiters the gilt 
instead of being ' to X and bis hsiis ’ la often a gift ' in feudntn ei hereditatem ’ 
or 'herediiaiio iure paaeidendnin.’ 

a Glaovill, ix. o. 4. » Dial. ii. o. 10, 24. 

* In 1229 on the death of Hugh Balliol bis heir -was charged with filBO for 
thirty feeej afterwards however the relief wae reduced and he paid aa foi a 
barony; liSxoerpta e Bot, Bin, i, 183, 212. 
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introduced, was sanctioned by the charter of Edward 
Bracton states the law as to earldoms, baronies and knights’ fees 
in its final form ; the relief for serjeants is still in the discretion 
of the lords”. As to socage, he seems to doubt whether 
anything that can properly be called a relief is payable; for 
the lord has no wardship of the sokeman’s heir, and in general 
relief and wardship are connected rights. However, the heir 
has to make a certain payment (quaedam praestatio), namely, 
If 290] an additional year’s rent. Then as to fee fimn, Bracton says 
that no fixed rule has been established; but a reasonable 
payment should be made, regard being had to the needs of 
the lord and the means of the tenant* In Normandy the 
relief seems to have had much the same history. In the 
oldest statement of Norman law the reliefs of counts, barons 
and knights are mentioned but their amount is not defined, 
while tenements that are not held by military service are rated 
at 6 shillings for the capital messuage and 12 pence per acre 
for the landt A little later we read that baronies pay £100 
and knights’ fees £15*. As in England, so in Normandy a 
relief was payable by every heir, even though he were the direct 
descendant of the dead tenant. This is noteworthy, for, accord- 
ing to a very common French custom, a relief was only exigible 
when the land descended to a collateral heir ; but in France, as 
in England, we often find that one year’s rent, or one year’s 
profit, of the land, is deemed the due relief*. 

* See tlie faosunilea of the vaiioas oh alters in Stat. of the Bealm, toI. 1. ; 
and Bemont, Cthaites dee Ubertes, pp. zzzi. 47. 

* Braoton, f. 84 b. 

* Braoton, I. 86 b, 86. In this passage fee faim is treated as distinei from 
socage; by *sooage’ Braoton seems here to mean the tenure of the sohemeu. 
See aboTe p. 294. Britton, id. 50, agrees that a relief is only due when the 
tenure is knight's service or grand serjeanly. So does the apocryphal statute 
De viardis et reltviU ; Statutes of the Bealm, i. 228. See also Y. -B. 93-5 Bdw. 1. 
p SSI. However, the additional year’s rent payable for socage land was usually 
called a relief. Thus on the Fine Bolls of Braoton’s day it is common to And a 
■relief* paid for socage land held of the king; see Exoerpta e Bot. Fin. i. 78, 
97, 126, 164; but these are not payments from the king’s 'sokemen’: the 
sokemen would settle their afiairs with the manorial bailiffs. Sometimes a 
charter of feoffment fixes a conventional relief, and burgage reliefs are some- 
times fixed by tbe borough charter ; see s.p. Beg. Hahnesh. ii. 84. 

* Trbs ancieu coutumier (ed. Tardif), c. 47. 

* Ibid. 0 . 84; Somma, p. 107; Anoienno coutume, o. 34; Belisle, Bihlio- 
thbque de I’ficole des ohartea, 84r. HI. vol. ii. p. 99. The Hoiman pound is 
worth much less than the English. 

* B’Arbois de JubainviUe, Bibiioth. de I’ilaole des chortes, Sdr. m. vol. iii. 
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The amount of the due relief is not the only, perhaps not 
the most important, point that has been in debate. A tenant 
dies ; hia heir was living in the same house with him : or his 
heir was not living on the tenement but at once presents 
himself: or hia heir has gone to the wars, or has gone on 
pilgrimage: or two claimants appear, each asserting that he 
is heir: or a stranger intrudes himself into the tenement, 
setting up a claim as heir, or relying on some title adverse 
to the ancestor, or on hia strong right arm: what in all these [p.®!] 
cases are the rights of the lord? To simplify the question, 

What is the general notion of the lord’s right— is he entitled 
to take the land and hold it until the true heir asks for it, does 
homage and pays relief, or is he only entitled to receive the 
relief having no concern with the land ? There has been a 
conflict between inconsistent theories representing inconsistent 
interests. Already in Glanvill’s day it is settled that if the 
heir is in seisin the lord may not turn him out ; tbe heir may 
resist the lord. Still the lord is entitled to a certain recognition 
of the fact that, though the tenemeut belongs to the tenant, it 
belongs also to the lord; he may enter and go through the 
ceremony of taking seisin, but he must do no damage*. 
Braoton repeats this: in the case just put tbe lord may 
have 'a simple seisin’ of the land which does not disturb the 
heir’s seisin. But other cases must he discussed : — for example, 
at the ancestor’s death the heir may be absent, the tenement 
left vacant. In this case the lord may enter, and then the heir 
when he appears must not oust the lord by force ; if he does so, 
the lord will have an action against him and will be restored to 
possession. So again, if there are two rival claimants of the 
inheritaaoe neither of whom is yet in possession, the lord may 
enter and hold the land until one of the two has proved his 
right®. We must remember that if no heir appears, the 
tenement will belong to the lord for good and all; also that 
if there is a dispute between several would-he heirs, tho lord’s 
court is, at least in theory, the proper tribunal for its decision, 
and the lord who takes homage from a pretender runs great 
risk in 80 doing; he may have to warrant that pretender’s 
seisin, unless he has been careful to declare that the homage 

pp. 1S9-143; Viollet, ^StsbUasemsnts, 1. 160-1; Eamein, Histoire du droit 
fornfais, 303. 

1 Olonvill, Tii. 3 ; iz. 4. > Braoton, I 353-8. 
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is received without prejudice to the rights of other claimants. 

A conflict between two seta of proprietary rights, those of the 
lord and those of the tenant, is thus complicated by the lord’s 
jurisdictional powers. In the struggle which precedes the 
Barons' War the grievances of the tenants who stand low in 
the feudal scale become audible; and this is one chief 
grievance — on the tenant’s death the lord enters the tene- 
ment and wastes it; the heir can get no damages. An 
Cp.a92] attempt to redress this grievance was made by the Provisions 
of 1269 j a more successful attempt by the Statute of 1267 ; 
the heir is to have damages if the lord does any harm, for if 
the heir is forthcoming and in possession of the land, the lord 
is entitled to no more than ' a simple ’ or as we should say a 
formal, ‘seism*.' 

But here, as in many other cases, the king is outside the 
common law. This is fully recognized by the Statute of j tiielLg. 
Marlborough (1267)’ and made yet cleai-er by the document 
known as Praerogativa Iiegis\ When a tenant in chief of the 
orown dies, the king’s escheator seizes the land and inquires 
who is next heir (inquisiUo post mortem)', not until the heir’s 
right has been established by inquest, not until he has done 
homage, and paid, or given security for, his relief, will he be 
put in seisin; and if, impatient of delay, he puts himself in 
seian, this will be a mere intrusion upon the king; for the 
king is entitled to the primer seisin (prima sexsina)*. The 
machinery for enforcing this right seems to have been slowly 
perfecsted under Henry HI.; but there is no room for doubt 
that the right itself had been enforced, though perhaps with 
less regularity, at a much remoter time*. On the Pipe Eoll of 


1 See the strUdngt^ antifeadal paaeage in Braoton, f. 263 b ; Note Book, 
pi, 348, 1149 i Petition of 1268 (Seieot Charters), oap. 1 j Prov. Westm. a 9 ; 
Stat. Marlh, o. 16 ; Britton, ii. 62 and note by Hiohole. For a piotureeque ease 
of John’s day, eee Pleas of the Orown (Selden Soo.) pp. 67-76. 

3 Stat. Hatl, 0 . 16. ’ Statutes of the Bealm, 1. 226. 

* In Braoton’a day it was said by some that lords in general were entitled to 
primer seisin; bnt Braoton, f. 262 b, thinks this an inaoonrate phrase, for the 
‘ simple eeiain ’ to which the mesne lord is entitled is, not prior to, hot oon- 
onrrent with, the seisin of the heir. 

e Qlanviil, iz. 6 : whenever the tenant of a barony dies the king seizes his 
land. For the history of the writ XKew elausit extremum see Boherts, Bioerpta 
e Bot. Fin, i. p. is. The esoheators do not beoome prominent until the later 
years of Henry HL's reign. 
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1130 the reliefs that are menlionod are in some cases high , 
and the payment of relief is spolcan of os though it were a 
condition precedent to the enjoyment of the land . 

We are thus brought within seventy years of the Conquest, [p.298] 
As to what had happened in that interval, we have two em- 
phatic deolarationa Henry I. in his coronation oh^er said, 

‘ When any of my barons, earls or others, who hold of me shall 
die, his heir shall not redeem, or buy back {hms sum mn 
redimet) his land, as he used to do in the time of my brother, 
but shall relieve it with a just and lawful relief; and in like 
wise the men of my barons shall relieve their lands from their 
lords by a just and lawful reUef*.’ In the second place, the 
chronicler when telling how Rufus kept bishoprics and abbeys 
vacant and made profit out of their temporalities, adds that 
he desired to be the heir of eveiy man in England hallowed or 
lay*. We see then that there already was an idea of a just 
and lawful relief, that William Rufus had exceeded its measure, 
and had in effect required the heir to purchase his ancestor’s 
land*. In order to discover what was the just and lawful 
relief, we naturally turn to the Leges of the time, and we 
find that the compilers of them consider that the modern 
relief is but the ancient English heriot under a new name. 

We are told that the ancient heriot (herepeatu, military 


apparel) had at one time consisted of the horses and arms lent 
by the lord to his man which on the man’s death were re- 
turned to the lord. In the laws of Onut it is said that if 
by negligence or in consequence of sudden death any one quits 
this life intestate, the lord shall take no more of bis property 
than his rightful heriot. The heriot of an earl is eight horses, 


* Dot. Pip, p. 9, two liundrad aarks of silyei and one mark of gold; p. 67, 
two hundi'od marks of eilyer. 

The phraso often ia ‘pro terra patrls sni’; p. 86, ‘ut sit saisitus de terra 
Patria aui ’ ; p, 86, ‘ nt fiiiaa tuna hereditetur do terra W. aynnouli sni ’ ; p. 106, 
‘A.gna6„,YBjjii|| (jompotnm de xl. a. at filii sni hereditenturde terra patriseorum.* 
It ia Men allowable to apeak of the lord ae making the son the heir to his fathw; 
thus (temp. Hon. I.) the abbot of Abingdon ‘feoii Henrionm filium Oiui 
iHiiadem de omnibus quae fuerunt patiis aui’; Hist. Abiugd. ii. 138. 

• Charter of Hen. I. o, 9. ‘ A. S. Ohron. aim. 1100. 

* Bee the onriona story in Blonast. i. 166. Under William II. the heirs of a 
man who has entered religion find that they cannot obtain his land without 
Paynig heavily, * eront enim illis diebus consuetudinea regia grayiaaimae ; so 
t^a'y oonuuond theraaelves and their land to Bishop Gundulf of Roohester, who 
Ismk tliem money. 
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four saddled and four unsaddled, four helms, four hauberks, 
eight spears, as many shields, four swords aud 200 mancusses 
of gold ; that of a king’s immediate thegn (cyninges ^egmes 
Jdm nyhste syndori) is four horses, two swords, four spears, as 
many shields, helm, hauberk and 60 mancusses of gold; that 
for a mesne thegn (^edemra yegna) a horse and harness, his 
weapons, and a sum of money’. If a man falls before his lord 
in battle, no heriot is to be demanded®. We see from this and 
from other evidence that it was expected of the thegn that he 
Ep.S94] would make provision for the heriot in his will. Now it is 
likely that for a long time before William’s landing the old 
theory had ceased to describe the facts; the lord n6 longer 
provided armour for his dependent warriors ; he gave them land 
instead, and very possibly the horses, arms and money rendered 
to the lord on his man’s death were by this time considered as 
a due paid by the heir in respect of the land. At all events 
the Normans had no difficulty in regarding the heriot as a 
relief. On the first page of Domesday Book we read how, when 
a Kentish alodiarius dies, the king has the relevationem Urrae, 
except on the lands of certain great lords". In Berkshire when 
a king’s own thegn or knight died he used to leave as a relief 
to the king all his arms and one saddled and one unsaddled 
horse®. In Nottinghamshire a thegn who has more than six 
manors pays £8 for the relief of his land to the king ; if he 
has but six or fewer, he pays 3 marks to the sheriff® ; a similar 
rule prevailed in Yorkshire". But the most instructive entry 
is that which concerns the English (as opposed to the Erenoh) 
burgesses of Hereford. When a burgess who did service on 
horseback died, the king used to have his horse and arms ; from 
one who had no horse the king had either 10 shillings or his 
land with the houses. If he died without a will, the king had 
all his movables {•pecumanCf. Probably if we could now un- 
ravel the knot of the old English land tenures, we should find 
that several different ‘death duties’ — to use a large phrase — 
proceeding from different principles were becoming inteimixed 
and consolidated, and that this process was hastened by the 
Norman Conquest. However, it is on the basis of Onut’s law 

1 Onut, II. 70, 71. ® 78. 

1 n. 1, * Ibid. i. 66 b. 

» Ibid. i. 280 b. * 7bid. i. 298 b. 

® Ibid. i. 179 ; see the same page for the moneyer’a relevamentum. 
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about! heriots that the compilers of the Leges attempt to 
construct a law of reliefe. The Leges Henrid define the 
releyationea of the earl, the king’s thegn and the mediate thegn 
(mediooris thayni) by translating the words of Gnut\ The 
Leis WUliame follow the same model, hut add that the relief 
of the villein is bis best beast, and that a year’s rent is the 
relief of one who holds land at a yearly rent*. Passing by for 
the moment this mention of the agricultural classes, we seem 
entitled to the inference that Cnut’s law appeared as the only li'' 296 ] 
measure by which the ‘just and lawful relief’ of Henry’s 
charter could be determined. Of any competing Norman 
measure we hear nothing. In Normandy, as m England, the 
relief sometimes consisted of the dead man’s armour, and was 
therefore, in the oldest sense of the word, a ‘ heriot But that 
Henry observed, or promised to observe Cnut’s law, we may not 
infer; its terms were fast becoming obsolete. Perhaps he 
considered, and was justified by Norman law in considering, 
that, at least in the case of earldoms and baronies, there was 
no fixed rule. The reliefe mentioned in the one Pipe Eoll of 
his reign that has come down to us suggest that he allowed 
himself a liberal discretion and paid little regard to the antique 
rales about heriots. 

HeritiW- We are thus led to the question whether the followers 
of Conqueror who received great gifts of English lands held 
those lands heritably. It is certain that they did; but this 
answer may require qualification and the difficulty of the 
question should be seen. As a matter of fact, their heirs in 
some cases succeeded them, and we even find women succeeding 
to baronies and military fees. But the number of tenures 
existing at a later day that can be traced back to the Con- 
queror’s reign by an unbroken thread of inheritance might easily 
he exaggerated. The great honours were frequently MHng 
into the king’s hand by way of escheat. True, that in all or 
most cases the cause why the heir did not inherit may have 
been the treason or felony of his ancestor, or something that 

^ Log. Hen. o. 11. 

• leg. Will. I. 0 . 20. 

* Lib. Bab. ii. 647 : of ih« bnigbis of the bishop of Bayenz it is vraiiten : 

‘Bt nnaBqpiBgnB ndles Oehst fBodmn bqtuh rdevate de motie patris Bui per X7, 
libias BothomageuBis monetae vel per eguum et loricam.’ Of. Boaqaet, nziii. 

701. 
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the king chose to treat as such\ But this practical precarious- 
ness of tenure would check the formation of a law of inheritance 
applicable to military fees, and we have to remember that new 
canons of inheritance, primogenitaiy canons, were being evolved. 
Primogeniture was new in England, perhaps it was not very 
old in Normandy j near the end of the twelfth century both in 
England and in Normandy some of the most elementary points 
296] in the new system were still unaettled". Any uncertainty 
about the rules of descent would give an opening for the king’s 
interference*. Add to this that the line between office and 
property is long an uncertain, fluctuating line. Are the earl- 
doms, the counties, oomiixttus, to be hereditary ; arc the sheriff- 
doms, the vice-counties, vioe-oomitciius, to be hereditaiy; is the 
comes to be the successor of the ancient ealdorman; is the sheriff 
to be like the Norman viscount*? And what of the new 
castles that the king has erected 1 The very caput honoris, is 
it not a royal fortress ? Any reminiscence of precarious benefida 
that was latent in Norman law would bear fimit when such 
questions as these had to be answered by a conquering king 
who was building up a kingdom for himself and his heirs. No 
doubt his followers believed that they obtained hereditary 
estates, though we do not know that they had any warrant for 
this belief on parchment. But they knew that their heirs must 
relieve their lands. What would he the measure and conditions 
of the relief, time would show. 

And as with the king, so with the mesne lords. The abbot Mesna 
of Abingdon soon after the Conquest enfeoffed knights to fill ^^aWe 
the places of the thegns who fell at Hastings, regardless of any 

^ In l^oimandy tefore the Oon^aeat didiadBon seome to liaTS teen a oommon 
event and to have given the duke muoh land of wMoh he oonld dispoee. See 
above p. 71. 

* This point -will be disoossed in oni dhapter on Inheritanoe. 

* Thus whan the father had lands or 'honours’ both in Ifarmandj and 
England and left eeveial eons there was a problem to be eolved. It is thns 
that Orderio, ii. 406, speaks of the death of William FitzOBbem : ' Quillelmns 
Bex eiuB honorem dliie elne diatribnit, Quillelmo Bretolinm toiamque pairis 
poBsessionem in Kormannia, et Pvogexio Herfordensem oomitatnm.' Sae alao 
ill. 427 and 466 aa to the Beaumont and Qrandmesnil inheritanoee. Even in 
much later days any doubt about the rules of inheiitanoe brought profit to the 
king ; see as to the Mandeville inheritance, Bound, Anoient Chartere, p. 97, and 
as to the Buokland inheritanoe, Bote Book, pi. IS. 

* See StnbbB, Const. Hist. i. 396, S90. Dr Btobbs takes Orderio to task for 
not observing distinotions. Hay we not infer that those distinctions were not 
very obvious? 
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rights that the heirs of those thegns might have. Perhaps 
they were disiaherited on the score of what was aocountod the 
felony of their ancestors. This, however, is not the defence 
relied on by the chronicler of the abbey, who was not without 
patriotism; the thegns, he thinks, had little enough right to 
the possession of lands that had been given to the church. 

Then in the days of Rufus one of the new knights died leaving 
three daughters; the abbot of the day stoutly denied that 
there had been any hereditary feoffment, and at last would 
only admit the heiresses and their husbands as tenants for [y.2i)7] 
life on their abjuring all heritable rights^ Dare we say that 
he was obviously in the wrong ? A historian of law may easily 
credit his characters with too much foresight ; the truth is that 
men gave lands and took lends and left the terms of the tenure 
to be decided thereafter by the course of events and their own 
strong wills". And so the feoda of the Norman reigns are 
indubitably hereditary: the very word. is beginning to imply, 
even if it does not already cleaily denote, herilability; but 
the lord has rights and to define them is difficult. The past 
history of the precaria which became betiefida, the benefida 
which became feoda, the evolution of primogenitary rules, 
the conquest of England and consequent clash of laws, the 
ever renewed ‘treasons’ and 'felonies' perpetrated by the 
barons, all tended to keep the matter in uncertainty, and 
when finally the king’s rights emerge into clear daylight, 
they are large: the heir of the baron must make the best 
bargain that he can. To ascribe the law of reliefs and 
primer seisins to the covetousness of Rufus and the cunning 
of Elambard is to look only at the surface. 

The heriot was not suppressed by the relief, though in 
course of time it underwent a tranafbrmatiou. Glanvill tells 
us that the free man who makes a will is bound to 'recognize’ 
his lord with the best and principal thing that he has and then 
to ‘recognize’ the church’. Braoton repeats this: the lord 
should have the best chattel, the church the second best, or 
the third best, or it may be the church is entitled to nothing, 

" Hist. Abingd. ii. 86. 

" Btuly in tbe twelfth oentni; the abbot of Barton grants land to one Otm ; 
theoharter provides that on Orm'a death hie son shall have the land on paying 
‘pro relevatione ipsina terras ton turn peouniae quantum noblUshomo dare debet 
po tall terra ’i Burton Oait. p. 80. 

* Olonvill, vii. 6. 
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for ousloms vary*. This will remind us of the gifts of arms 
and money made to the king by his thegns in the old days 
■ with a request that their wills may be allowed ‘to stand.’ 
Elsewhere Eraeton calls these testamentary gifts to the lords 
‘heriots’; he tells us that the lord gets them by grace rather 
than by right, that they are regulated by local customs, that 
they do not touch the inheritance and that they must not 
be compared to reliefs. Britton adds that in general they 
[p.298] are paid rather by villeins than by freemen*. Turning to 
manorial surveys, we find it among the commonest of customs 
that when a tenant in villeinage dies, the lord shall have the 
best beast; sometimes a similar due is talcen from the goods 
of the dead freeholder, and it is to these customary dues that 
the name ‘heriot’ permanently attaches itself. Occasionally 
we still hear of the freeholder’s horse and armour going to 
his lord; but far more commonly the tenement that is bur- 
dened by a heriot is a peasant's holding, the lord gets the best 
ox, and in this case the term heriot must in the eyes of the 
etymologist be inappropriate®. We may guess that in the 
heriot of the later middle ages no less than four ancient 
elements have met; — (1) the warrior who has received arms 
from his lord should on his death return them ; (2) the peasant 
who has received the stock on his farm from his lord should 
return it, and if his representatives are allowed to keep it, 
they must recognize the lord’s right to the whole by yielding 
up one article and that the best; (3) all the chattels of a 
serf belong in strictness of law to his lord and the lord takes 
the best of them to manifest his right; (4) in the infancy 
of testamentary power it has been prudent, if not necessary, 
that the would-be testator, however high his rank, should 
purchase from the king or some other lord that favour and 
warranty without which his bequests will hardly ' stand.’ But 
at any rate in course of time the heriot is separated from the 
relief. 

If a relief is payable when the original tenant dies and 
his heir takes up the inheritance, should not a similar pay- 
ment be made when the original lord dies? We are told 
that, in the early days of the vassalio lenefidum, the death 


Belief on 
tliB loid's 
deatli. 


i Braoton, f. 60. 

* Biaoton, f. 86 ; Fieta, p. 212 ; Britton, ii. 61. 
® Vuiogradoff, VillaiDOge, p. 161. 
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of either party to the conti’act put an end to the tenancy, 
and on the oontrnent the new lord on succeeding to his 
ancestor could often exact a payment from the tenant*. A 
remarkahle document has come down to us in which William 
Bufus fixes the rel&iamen which is to be paid to him by the 
knights of the episcopal barony of Worcester ; Hugh de Lacy 
is to pay £20, Gilbert FitzTurold 100 shillings, the Abbot 
of Evesham £30, and so forth. The occasion of the relief 
seems this, that the bishop of Worcester is dead and Bufus [p.299] 
chooses to legard himself as the successor of St Wul&tan, 
since the temporalities of the see are in his hand; 'for he 
would he the heir of every man whether hallowed or lay’*. 

This we may regard as an act of oppression, bat the legal 
excuse for it probably is that a relief is due from the tenants 
to their new lord. Of such payments we do not hoar much 
more under the name of reUefe ; but in Normandy one of the 
regular ‘ aids ’ payable to the lord was an aid towards helping 
him to pay hie own relief; half the relief that he had to pay 
he might obtain from his tenants by way of aid*. In England 
we do not reckon this among tbe regular aids, but Glanvill 
distinctly sanctions the lord’s claim*, and we may see that 
the new bishop or abbot often expected that bis knights and 
other tenants would 'recognize' him handsomely when he 
entered into possession of his temporalities*, 


§ 8. Wardship and Marriage. 

Of great and increasing importance as men grow wealthier 
and begin to traffic in all manner of rights, are the rights of 
the lord to wardship {custodia, wwrda) and marriage (mm- 
tagium), and these have been among the chief causes of 
that classification of tenures which has come before us. 

^ Soluoder, B, B. G., S92 ; Qeimaa teadists distingaish tlie two oaaes as 
Uaimfail and EennfaU. 

3 Hemmg, Cart. p. 79 ; Bound, Feudal England, 808. 

a Irta auoien cantondec, o. 47-4; Somma, p. 109. 

* GlanriU, ix, 8. 

* XBus in U82 the newl^-mads abbot Bameon demanded an aid from hia 
Indghta, and being diaaatiaded with wbat they ofiered, took oooaaion to pay 
them out for theu illiberality ; dooeUn of Biakelond, p. 20, Xhe Bishop d 
Ely in Edward I.*a day attempts to exact a recognition of thie aort from hia 
freeholders ; E.'B, 38-6 Edw. I., pp, 136, 139. 
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In Bracton’s day they had reached their full stature. Their Braoton’s 
nature may he illustrated by a simple case. A tenant, who has 
but one tenement, and who holds it by knight’s service or 
militaiy seijeauty^ of a mesne lord, dies leaving as heir a son 
who is under the age of twenty-one years. The lord will have 
the wardship of the land until the heir attains that age or dies 
without having attained it. He will take the rents and profits 
of the tenement for his own use, hut bught thereout to pro- 
[p.800] vide for the youth’s maintenance and pay the dead man’s 
debts*; he must not commit waste; if he does so, he forfeits 
the wardship*. But, besides the wardship of the land, he 
will be entitled to the wardship of the body of the heir; if 
the heir escapes from his custody, if another takes the heir 
from his custody, this is a wrong to him ; by legal process he 
can compel the restoration of the heir’s body*. But further, 
as guardian of the heir’s body he is entitled to the boy’s 
‘marriage’; he can sell him m marriage*; but the marriage 
must not be of a disparaging kind*. The law does not go 
60 fei as actively to constrain the ward to marry the mate 
provided by the guardian, nor does it declare null a marriage 
solemnized without the lord’s consent, though we have a hint 
that early in Henry Ill’s reign such an union might not 
have all those legal results that a marriage usually has'. ' The 
maxim was admitted, strange as this may seem to us, that 
‘ marriages should he free’,* and the church would neither have 
solemnized nor annulled a sacrament at the biddiog of the lay 
tribunals. Still if the ward married without the lord’s con- 
sent, he wronged the lord, and so did any one who took part 
in procuring such a marriage*. Without making any great 


r Biaotou, f. 36 b ; Note Booli, pi. 768. 

» CHanviU, vii. 9 ; Biaoton, f, 87. The duty o{ pa;nr>g debts is gtadually 
shifted from the heir to the ezeoutor. 

» Note Book, pi, 486, 717, 1840. 

* Note Book, pi. 266, 349, 812, 1181, oases before Btat. Merton, In pi. 1608 
we Bud that it might be dangerous for en abbess to reoeive a ;oang lady as a 
nun. 

e Sometimes, even in pleadings, this is frankly stated; ‘Adam diait.„g.aod 
veudidit ei predioiam Emmam oum terra sna': Note Book, pi 270. 

* Ohorier of 1216, o. 6 ; Stai. Meit. o. 7; Petition of 1268, o. 6. 

' In Note Book, pi. 966, it is suggested that a woman, who has married a 
ward without his lord’s oonaeni, ought not to have dower. 

* Biaoton, f. 89, gnoies this maxim, ' Libeia debent esee ooniugia.’ 

* Note Book, pi 1286, Quart pirmUit se maritari after the Statute; pi 1280. 
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change in the substantive law, the Statute of Merton (123C) 
defined the lord’s right by giving him new and eflSoient 
remedies: — the current of legislation had in this instance 
set in his favour. 

If the heir was a woman, the lord’s right of wardship was ’ 
much the same , but whether the wardship of a woman was to 
endure until she attained the age of twenty-one, or was to 
cease when she attained the age of fourteen, seems to have 
been a moot points Marriage with her lord’s consent put [p.80l] 
an end to the wardship of a woman. But according to old 
law, which Braoton regarded as still in force, no woman holding 
by military service could lawfully marry without her lord’s 
consent, and even a father holding by military service could 
not in his lifetime lawfiilly give his daughter in marriage 
without his lord’s consent*. This right the king rigorously 
enforces over widows who hold of him in chief; to many 
such a widow without the king’s licence is a grave offence'. 

The lord’s rights, it will be understood, were proof against 
any claim on the part of even the nearest of kin; the heir 
fell into the lord’s hands even though his mother were alive. 

An apparent exception existed when the heir inherited from 
his mother while his father was living ; but this was hardly an 
exception, for in this case the father, according to an opinion 
that was gradually prevailing, continued in possession of his 
late wife’s land, not as guardian of the heir, but in his own 
rightt 

If the dead man held by knight’s service or military 
serjeanty of several mesne lords, each of them got the ward- 
ship of the tenement that was holden of him. As to which of 
them should have the wardship of the heir’s body and with it 
the right of marriage, there was intricate law ; the general rule 
traced back the titles under which the dead man held the 
various tenements and preferred that lord from whom, or from 
whose ancestors, the most ancient title was derived ; that lord 

Quart marltavU after the Statute ; pi. 1090, 1696, Quart duasit In uaortn agamet 
huebaad of ward before tbe Statute; pi. 1278, the eame after the Statute. 

1 Bracton, f, 86 b. M the text now stands we are left in some doubt about 
Braoton’s own opinion. In later times the law was found in Stat. Westm, I. 

0 . 22 . 

* Qlanrill, vii. IS ; Bracton, f. 88. 

* See e.g. Ezeeepta e Boi. Pin. ii. 149. 

Bote Boob, pi. 266 ; Bracton, 1 89 b. 
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would usually have been, not merely the dead man’s lord, but 
his liege lord^ 

If the dead man held his one tenement in socage, burgage, 'What 
or fee farm, or by a non-militaiy seqeanty, his lord had 
right to wardship or marriage: such was the general rule. 

As a matter of fact, however, we find socage tenure subjected 
to these burdens. This seems to have been the case throughout 
the bishop of Winchester’s barony*; the dean and chapter of 
[p.302] Hereford claimed wardship of the heirs of all their freehold 
tenants®; the archbishop of Canterbury, the prior of Christ 
Church, the monks of Dover claimed the same right over the 
heirs of their gavelkinderst This Braoton regarded as an 
abuse, though one that might be sanctioned by prescription*. 

The ordinary rule was that the guardianship both of the land 
and of the child should go to the nearest of those relations who 
could have no hope of inheribing the land. Thus, in the 
common case, when the dead tenant in socage left a son and a 
widow, the widow would have the wardship of her son and of 
his land ; she would he ‘ guardian in socage,’ for she never could 
be his heir. To state the main upshot of the rule — maternal 
kinsfolk have the wardship of a paternal inheritance, paternal 
kinsfolk of a maternal inheritance'. When the heir attained 
his fifteenth year, guardianship in socage came to an end*. If 
the dead man held one tenement by knight’s service, another by 
socage, the wardship of the one would belong to its lord, that of 
the other to a kinsman of the heir ; as to the wardship of the 
heii-’s body, this and his marriage would belong to the lord of 
whom he held by militaiy tenure* 

Once more we see the king above the common rules* If ftetoga- 
the dead mau held in chief of the crown by knigbt’s service or aUp. 
by grand serjeanty, the king was entitled to the wardship of 
the heir’s body and to his marriage, no matter how many other 
lords there might be, and no regard being had to the relative 
antiquity of the various titles by which the tenements were 


1 Note Book, pi, B81, 888, 806; Bnwlon, f. 89 b. 

* Braoton, f. 85 b, 88; ‘in epieoopatn Wintoniae* probably meaua not the 
diooese but the barony of, the bishop. 

> Note Book, pi. 990. ■* Hot. Eund. i. 202-291. 

* Biacton, f. 85 b. ' Braoton, f. 87 b. 

r CtlanviU, vii. 9 ; Braoton. f. 86 b. • Braoton, f. 88. 

* Glanvrll, vii. 10 ; Braoton, f. 87 b ; Note Book, pk 7i8, 908, 1221, 1280. 
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holdeu : no one can compete with the king, But further, the 
king was entitled to the wardship of all the lands which this 
dead man held, no matter of whom he held them. Such wus 
the right of ‘ prerogative wardship,’ and a clause in the Great 
Charter had been necessary to keep it within these spacious 
boundsh The king was thereby excluded from a prerogative 
wardship when the tenement holden in chief of tho crown was 
holden in socage, burgage, fee farm or by a petty serjeanty. 
He was also excluded when the dead man, though a tenant in 
chief of the king, held not ‘as of the crown’ but ‘as of an [p- 
honour’ which was temporarily or permanently in the king’s 
hands. It is this last rule that chiefly serves to establish 
a difference between tenure wt de corowa and tenure vt de 
honored 

The lord’s The guardian’s rights in the person, in the marriage, in the 
TOudible. lands of the heir are regarded as property ; they are saleable, 
assignable rights; large sums are paid for the wardships and 
marriages of wealthy heirs* ; indeed so thoroughly proprietary 
and pecuniaa-y are these rights that they can he disposed of by 
will ; they pass like chattels to the guardian’s executors*. Tn 
Bracton’s day no distinction in this respect seems drawn 
between the guai’dian in chivalry and the guardian in socage. 
Neither one nor the other need account to the heir for tho 
profits of the land ; the one like the other can sell the ward’s 
marriage*. This was so until the eve of the Barons’ War, when 
one of the Provisions of Westminster, afterwards oonfiiined by 
the Statute of Marlborough, laid down the rule that the 
guardian in socage must, when the heir has attained majority, 
account to him or her for the profits of the land, and is not to 
give or sell the ward in marriage save to the profit of the 
ward*. This should be had in mind if we are to understand 
the rights of the guardian in chivalry. The morality of the 
twelfth century saw nothing shameful in the sale of a marriage ; 

* Cbaitci; of 1316, cc. 87, 48. * See above, p. 281. 

* GeoSiey de IdatideTille pioaiaes dohu 20,000 warke for &e Oouniees of 
Olonoester and her land : Bot. Obi. p. 620. 

* The braatment of a wardship as a chattel con be braced bo the early years 
of Henry HI. ; Hzeerpba e Bot. Bin. i. 163, 177, 280, 284. 

\ ‘ Braotou, f, 89 : ‘ SI antem cum hetes infra aetatem extiterit et snb oustodia 

parentum de eokagio, ptopinquiot ooneaagulnece eum maritare poteiib eine 
aliouiuB iniuria vel oliia vendeie maritagium.’ 

* Prov. Weatm. (1269), o. 18 ; Stab. Marlb. (1287), o. 17. 
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tiie law of the time looted upon guardianship as a profitable 
right and would hardly have had the means of compelling a 
guardian to render accounts, even had it wished so to do^ 

One small point remains to be mentioned. It is the law 
[p. 304] about wardships and marriages that gradually divides theseiienii. 
seqeanties into two classes, known as 'grand' and 'petty.' In**®®' 
the Great Charter, John was forced to say that he would claim 
no prerogative wardship in respect of ' any small serjeanty such 
as that of supplying us with knives or arrows or the like®,' 

The term ' small serjeanty ’ seems one which is not yet technical, 
and the nature of those scrjeantics which are too trivial to 
justify the royal claim is indicated in the rudest manner. In 
BracLon's day one opinion would have apphed a merely pecu- 
niaiy teat ; a great serjeanty is one that is worth 100 shillings* ; 
but gradually a different line seems to have been drawn : the 
tenant by grand serjeanty must do his service in person, and 
his service must not consist of a mere render t Another 
question was whether tenure by serjeanty of a mesne lord 
would give the lord wardship and marriage. Here also a line 
had to be drawn, hut where it should he drawn was a question 
between Ealeigh and Segrave. The ‘rodknight's’ serjeanty 
of riding with his lord, will this give wardship and marriage ? 
Ealeigh decided that it would; Segrave dissented. Bracton 
seems inclined to hold that the lord’s rights only arise when 
the serjeanty is one which concerns the defence of the realm*. 

Looking back from Bracton to Glonvill we see but little 
change. In his treatment of these matters Bracton has but 
revised and expanded his forerunner’s text*. The Statute of 
Merton has at a few points given a sharper edge to the lord’s 
rights; the Great Charter has suppressed some abuses which 

^ Coke, 2 lost. ISS, regaids the obapter of the Statute of Marlborough 
tonobing guoidianehip in socage as a ‘declaration of the conunuu low’; bnt 
be did not know the Frovisiona of Westminster and has no warrant for bis 
doctrine, An action of account was a very new action in 1253. Events seem 
to have taken the same course in Germany ; the guardian is gradually made 
accountable; a profitable right, tutela mafruotuaria, Is turned into a trust; 
Bcbriiler, E. B. 0-., 713. 

= Charter of 1315, o. 87. 

• Bracton, f. 87 b. 

‘ Note Book, pi. 743, 1183, 1231, 1270, 1280. 

‘ Bracton, f. 35 b, 87 b ; Note Book, pi. 75B. 

* Beeves, Hist. Engl. Law, ed. 1314, i 284, has neticed this. 
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had grown up under Richard and John, in the main abuses of 
the prerogatival rights. To speak of the English lords as 
groaning under the burdens of wardship and marriage is hardly 
permissible'; we do not hear their groans. In the days of 
their power, in 1215 and in 1258, they had little to suggest ; it 
was enough that the heir’s land should not be wasted, that 
wards should not be married below their station*. Certainly [p .8063 
there was at one time a tradition that in or about the year 1222 
‘ the magnates of England granted to King Henry the wardship 
of their heirs and of their lands, which was the beginning of 
many evila in England*.’ This story, however, has not been 
traced beyond chronicles which in this context must be styled 
modem, and as it is absolutely certain that the king’s right 
to wardship was much older than Henry III.’s day, we may 
well doubt whether there is even a grain of truth in the 
tale*. More important is it for us to notice with many recent 
writers that Glauvill says nothing about the lord’s right to the - 
marriage of a male ward ; he speaks only of the marriages of 
women. This is remarkable, but we can not adopt the popular 
opinion that this new right, if new we must call it, ' was based 
simply on a strained constmotion of the general word heredes 
in a section of Magna Carta'.’ We can trace the sale of the 
marriages of boys back to a very few years after Glanvill’s 
death ; in 1193 the bishop of Ely, William Longohamp, for 220 
marks buys from the king the wardship of Stephen Beauchamp 
and the right to many him wherever he may please*. Such 
transactions are common enough throughout the reigns of 
Richard and John. Archbishop Hubert gives 4,000 marks for 
the wardship and marriage of Robert Stuteville, though the 
king reserves a certain veto on the choice of a bride’. If two 
men who have filled the office of chief justiciar invest their 

1 Breeman, William Bufos, i. 936. 'burtlmns and exactions andsr wbiolv 
Englishmen, and pre-eminently the lidh and noble among Englishmen, groaned 
for not much less than six hundred years after Blamhard’s day.' 

^ Articles of the Barons, c. 8, 27 ; Charter of 1216, o. 4, 8, 6, S7 ; Petition 
of 1268, o. 2, S. 

* Eigden, Folydhron. vili 202 ; Chron. de Melsa, i. 448. 

* Selden, Notes on Portesoue, cap. 44. 

* Bigby, Eiet. of Beal Property, ch. in. sec. i. § 8 ; Blaokstone, Oomment. 
ii. 71. 

, * Madox, Bxoh. i. 833-6. 

\ f Bat. Cart. 108 ; see also ibid. 27, 48, 104, 116, 120. See Hardy’s Intro- 
duction to the Oblate and Pine BoUs, p. xxxvi. 
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money thus, the security is fairly good. We must suspect that 
under Henry II. the sale of the male ward’s marriage was 
a growing practice. As to earlier days, the one extant Pipe 
Roll of Henry I.’s reign shows us the king selling wardshipsh 
fp.aoe] and selling the marriages of women’; it seems to show that 
even the male ward could not lawfully marry without his 
lord’s consent’. 

Then however in our backward progress we come to theMiw 
declaration of Henry I. in his coronation charter; — ^“If any of 
my barons or other men wishes to give Ins daughter, or sister, 
or niece, or cousin in marriage, let him speak with me ; hut I 
will neither take anything of his for the licence, nor will I 
forbid him to give her away, unless it be to an enemy of mine. 

And if on the death of one of my barons or other men he leaves 
a daughter as heir, I will give her with her land by the counsel 
of my barons. If he leaves a widow, who is without children, 
she shall have her dower and marriage portion, and I will not 
give her in marriage against her will. 'If she has children, she 
shall have her dower and marriage portion while she remains 
chaste, and I will not give her unless with her consent. And 
the wife or some other relative who has the best claim shall he 
guardian of the land and of the children. And I hid my barons 
keep within the same bounds as regards the sons, daughters 
and wives of their men*.’ That Henry made these promises 
is certain, that he broke them is equally certain; but here 
again, as in the matter of reliefs, the question arises whether 
his promises represent the old law as it stood before the 
tyranny of Rufus and Flarahard, or whether he is buying 


* Pipe Boll, e.g. p. 37, 'pro caaiodia ierrae W. doaeo hares suns poasit 
iorram tonere ‘ ; p. 66, * tTzor Walteri filii Godulni at Bohertns frater dodomi.. . 
ut habaant in oustodia terrain et pueros ipaiaa Walter! ’j p. 83, 'pro onstodla 
fihl W. da D. oum tana sua.’ In 1181 Heniy I. grants ' Sibilla daughter of 
liiimacd of Neafmarohd and her land ’ to Milce of dloucester ; Bound, Ancient 
Cliaitere, p. 8. 

’ Pipe BoU, e.g. p. 8, ' ut duoat in uxoxem aororem Ilbeiti da Laoi p. 43, 
‘pro Cecilia Alia Alani,..onni dote et mariiagio BUo’;p. 66, ‘pro terra et Alia 
B. de 0. ad opus Hugonis nepotie eui’; p. 81, ' pro uznre Eduardi de Sat[iBblria] 
cum terra aua ad opus Pagan! Alii eui ' ; p. 92, ' ut mater sua duoeret virum ad 
cleotum suum’j p. 136, ‘pro uzore W. P. oum dote aua’j p. 96, ‘ne oapiat 
virum nisi quem voluerii.’ 

’ Ibid, p. 8, ' ut Bex coneedat ei duoere nxorem ' ; p. 28, ‘ at ducat uxoiem 
ad velle suum.’ 

* Obarier of Hen. I. o. 8, 4. 
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support by relaxations of ancient rules. The question is 
difScult, for of the Oonqueror’s practice we know little, and 
of the Norman law of the eleventh century we know, if that 
be posmble, leas. 

Nmmwi jn later days, Norman law and English law agree; they 
agree even in some of the minuter details of prerogative 
wardship, for as in England no lord can compete with the 
king, so in Normandy none can compete with the duke. 
Perhaps under French dominion some of the worst chai'aoter- 
istics of the Anglo-Norman law were mitigated. In Glanvill’s li>-807] 
day the rule that a ward might not lawfully marry without 
the lord’s consent was applied in Normandy to male as well 
as to female wards; in later statements of the rule we hear 
only of female warda^. From a Norman la^vyer, a contemporary 
of Qlanvill, we have, what no English lawyer gives us, namely, 
a defence of the law, and a curious defence it is : — A fatherless 
heir must be in ward to some one. Who shall be his guardian? 

His mother ? No. Why not ? She will take another husband 
and have sons by him, and they, greedy of the heritage, will 
slay their firstborn brother, or the step-father will slay his 
step-son. Who then shall be the guardian ? The child’s blood 
kinsmen? No. Why not? Lest, tbiisting for bis heritage, 
they destroy him. For the prevention of such faithless cruelty, 
it is established that the hoy be in ward to one who was bonnd 
to his father by the tie of homage. And who is such an one ? 

The lord of the land who* never can inherit that land in 
demesne; for heirs of a noble race always have many heirs. 
Besides they should be brought up in good houses and honour- 
ably educated. Those who are brought up in their lords’ houses 
are the apter to serve their lords faithfully and love them iu 
truth; and the lords can not look with hatred on those whom 
they have reared, but will love them and faithfully guard their 
woods and tenements and apply the profits of their land to 
thoir advancement.' As to prerogative wardship, the duke, 
who is bound to rule all his people, is more especially bound 
to have a core for the orphan*. 

The That this quaint apology is mere nonsense we are not 

ajidoCT! entitled to say. There was a strong feeling that to commit 

^ Tita anoien eoutuuuer, o. U; Bomma, p. 101 fl.; Auoiense ooutvooe, o. 83 ; 
Beliele, Bihl. de I’l^cole dee ohartes, sSr. lo. vol. iii. p, 99. 

‘ Itta anciea coutumier, p. 10, 
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the care of a child to the custody of his expectant heir was to 
set the wolf to guard the lamb. Fortescue, when he sang the 
lauds of the laws of England, made boast of the wisdom of 
our rules about socage guardianship. Some French customs 
managed the matter yet more prudently, giving the custody 
of the lands to those who might inherit, the custody of the 
child’s person to those who could not inherit from him. Still 
we can not regard the rights of English and Norman lords 
[p.308] as instituted for the protection of infant life, or for the 
advancement of the ward by education in a 'good house,’ 
though here we may see soma set-off for what we are wont to 
regard as tyrannous exactions. The real question is whether 
we are entitled to find the explanation of the English and 
Norman, and (it should be added) the Scottish, law of wardship 
in the ancient history of the precarious heneficium. 

The history of the law has been pictured thus : — Gradually Ori|^n 
the 'benefice’ lost its precarious character; it became uiigiita. 
usufruct for the tenant's life; the heirs male of his body, 
if competent to perform the lord’s service, acquired first a 
claim, then a right to succeed him; female heirs, collateral 
heirs, were slowly admitted; even an infant heir has a claim 
to succeed, a claim to succeed hereafter when he shall be 
able to serve the lord; meanwhile the lord will hold the 
land and train the heir. As to female heirs, if they are 
to be admitted at all, it is certain that they must not 
marry without their lord’s consent. Gradually tenants at 
will are making themselves absolute owners. The English 
and Norman law of the twelfth century represent a particular 
stage in this process. In the duchy, in the island kingdom, 
under pressure of strong government, customs have crystallized 
at an early time, while the financial necessities of the king, 
the wealth of his subjects, the early development of commercial 
ideas, give to the law its most repulsive features: — ^if any 
one has a right in England, that right must be a saleable 
commodity. When French and German law become definite 
in the thirteenth century they represent a later stage in the 
transformation of the heneficium ; yet further encroachments 
have been made upon the lord’s rights, though of their once 
wider compass there are many memorials. The lord has a 
certain influence on the choice of the heir’s guardian; he 
confers the fief upon the guardian and sees that his own 
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rights ai’e not thereby impaii’ed ; if no kinsman is forthcoming, 
then he keeps the fief in his own hands ; he has also a word to 
say about the marriage of Ms female tenants. These French 
and German phenomena find their beat explanation in the law 
of England and Normandy^ 

How far this hypothetical history can be verified in the [p. 
scanty annals of the Norman duchy is a question about which 
we dare say no more than has been said above^ Thei’e seems 
however to be just enough evidence to show that the Conqueror 
both in Normandy and in England expected that he would be 
consulted before any of his female tenants in chief— he had but 
few — took to herself a husband, and, as already remarked, the 
inheritance of great fie&, at least where an ofdce was bound up 
with the land, was not altogether beyond his control*. There 
were eases in his own family which might support such a 
claim ; had not Richard the Fearless been in ward to Ms lord 
King Louis : had not William himself been claimed by King 
Henry ? Men said so* If the kings of the French had been 
compelled to abandon all hopes of contesting the heritability of 
the great fiefs, they had yielded slowly and reluctantly, and 
perhaps had hardly yet brought themselves to acknowledge tho 
full import of the unpleasant facts'. The king of the English 
was to be not less of a king than the king of the French, and 
rights of wardship and maniage were necessary to him if he 

* Hallam, Middle Agee, ed. 1S87, toI. i. pp. 189-191, and Pieeman, 'Viliam 
XlnEue, i, SiO, lemarb the peceliai eerenty of Bngliah and Borman law. Aa to 
German;, ees SohiSder, D. B. G. d06. Ae to Francs, D’Aihois de Jnbainville, 
Bcoherohes box la minority et ses effets dana le droit fdodal frsnfais, Bibl. de 
rflcole des chartas, B6r. lu. yol. ii. p. 415, vol. iii. 1S6, 583 ; VioUet, Eiatoiie 
dn droit civil franfaie, 538 ; Imdiaire, Manael dee insUtutiODB franfaiseB, 809 j 
Eamein, Hietoite da droit franfaia, 811. ‘ 

* See above, p. 71. 

* See Ordoric, ii. 409; 'PraefatUB Gkiiilelmns [de Molinis] Gnalteiii de 

Falesia fUins fait et in militia niminm viguit ; ande GniilelmoB Prlnoepa filiam 
Gnidmundl cum toto ei honore Molinenei cuntulit.’ Florenoe, an. 1074 ; 'Here- 
foidenaia cornea Bogaraa, filins Willeimi einsdem pagae oomltia, East-Angloi-um 
comiti Badnlfo, contra praeoeptum regia Willeimi, aororem auam ooningem 
tiadldit.’ Bo of Bt Wnlfaian we have thia atoi;: 'Eano terram tenuit Siiof 
de epiacopo [de Wiieoealre] T. B, B, quo mortuo dedit epiacopua dliam eioa 
enm hao terra cnidam auo militi qui et matrem pasoeret et epiacopo iude 
Eorviret’i D. B. i. 173. ♦ See above, p. 71. 

' Lnobaiie, Inatituticns monarcliiqueB, ii 17, dxea on the date of the 
Borman Gouqueat of England aa that at which the French Mnga ma; be 
said to have finally abandoned all hope of ooutrolling the inheritance of the 
gicat flefa. 
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was to keep any hold upon his feudatories. The use or abuse 
of such rights for merely fiscal purposes may begin at a later 
time ; but there the rights were. As to the mesne lords, they 
seem to have taken the first opportunity that occurred of 
asserting similar rights; in the reign of Rufus the abbot 
of Abingdon was already claiming the wardship of an infant 
tenant'. On the whole it seems to us that the old is the true 
lp.8io] story, and that the rights of wardship and marriage are, if we 
look at Europe as a whole, the outcome of a process which is 
benefiting the feudatory at the expense of his lord, though it 
may also be reducing to the level of feudatories men whose 
predecessors had no landlords above them. Unfortunately in 
England feudalism itself becomes commercial. 


§ 9. Restraints on Alienation. 

In the middle of the thirteenth century the tenant enjoyed Historical 
a large power of disposing of his tenement by act inter vivos, atout tha 
though this was subject to some restraints in favour of his 
lord. About the history of these restraints different opinions 
have been held. The old English tradition, represented by 
Coke, regarded it as a process by which limits were gradually 
set to ancient liberty *. On the other hand, the cosmopolitan 
'learning of feuds/ which Blackstone made popular, assumed 
the inalienability of the fief as a starting point: — ^gradually 
the powers of the tenant grew at the expense of the lord’. Of 
late yearn a renewed attention to the English authorities has 
occasioned a reaction in &vour of Coke’s doctrine*. The 
evidence deserves a patient examination, the result of which 
may be that we shall see some truth in both of the rival 
opinions, and come to the conclusion that the controversy has 
been chiefly occasioned by an attempt, common to all parties, 
to make the law of the Norman reigns more definite than really 
it was. 

1 Hist. Abiugd, ii. 23. 

’ Ooke, 2nd Inst. 6S ; Co. Lit. 43 a. 

> Wrigkt, Tenures, 164 ; Gilbert, Tenures, 61-3 ; Blseketone, Com. ii. 71-2. 

* Report on Dignity of a Peer, 898-401 ; Digby, Hist. Beal Property, ch. iii. 
see. 2; ScEutton, Land in Potters, 41; Ohallis, Beal Property, 2nd ed. p, 18. 

Lee however, Williams, Beal Property, ed, 18, p, 66 S. 
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Some distinctions must first te drawn. The tenant may 
desire to alienate the whole, or only some part of the tenement, 
by substituting for himself some new tenant who will hold the 
tenement, or the part so alienated, of his, the alienator’s, lord ; 
or again, he may desire to add a new rung to the bottom of the 
scale of tenure, to hare a tenant who will hold the whole or 
pai-t of the land of him, and in this case the services for which 
he stipulates may be different from those by which he himself 
holds of his lord ; — we have to contrast ‘ substitution ’ and 
‘subinfeudation*.’ Now each of these two processes may harm [p.3ii] 
the lord, but the harm done by the one will, to a lawyer’s 
eye, be different from that done by the other. First, however, 
we have to notice that nothing that the tenant can do without 
his lord’s concurrence will remove from the land the burden of 
that service which is due to his lord from him and from it. 

The tenement itself owes the service; the ‘reality,’ if we may 
so speah, of the burden can be brought home by means of 
distress to any one into whose hands the land may come. But 
though this be so, an alienation of any kind may make against 
the lord’s interest. If a new is substituted for an old tenant, 
a poor may take the place of a rich, a dishonest that of au 
honest man, a foe that of a friend, and the solemn bond of 
homage will be feeble if the vassal has a free power of putting 
another man in Ms room. If the substitution affects part only 
of the tenement, the lord may suffer in another way, and it is 
hardly to he supposed that he can be bound by an apportionment 
of the service effected without his concurrence, so that instead 
of being able to look to one man and six hides for his scutage 
or rent, he can be compelled to look to one man and four hides 
for two-thirds of it, to another man and two hides for the . 
residue*. The harm done by subinfeudation is of a different 
kind. There will still be the old tenant liable as before ; on his 
death the lord will get a relief or possibly a wardship and 
marriage, on his death without heirs, an escheat. These rights 
will not he destroyed by the subinfeudation, but their value 
may he seriously lessened. Suppose that A enfeoffed B to 
hold by knight’s service, and that B enfeoffed G to hold at a 
rent of a pound of pepper; B dies leaving an heir within age; 

* In the eoiiise oi this diecussion it will be convenient to uae the term 
alienation to cover both alienatim by way of lubetituMon and mbinfeniation. 

” Braoton, f, 805 : ‘ psrticiilaids sointio mnlta hahet incommoda.’ 
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A is entitled to a wardship ; but it will be worth very little : 
instead of being entitled to enjoy the land itself until the heir 
is of age, he will get a few annual pounds of pepper. And so 
in case of an escheat, instead of enjoying the land for ever he 
may have but a trifling rent’. Obviously the case is at its worst 
[p.812] when the tenant makes a gift in frankalmoin ; a wardship will 
now be of no value at all ; an escheat will give but a nominal 
seignory over a corporation which pays no rent, which never 
dies, nor marries, nor commits felony, Still, it is plausible to 
say with Bracton, that the lord is not injured; bis rights 
remain what they were, though their value is diminished ; he 
suffers damnum, but there is no iniuria’'. 

Also in our investigation we must keep our eyes open to 
differences between the various ten urea As just said, a gift in Unctions, 
frankalmoin, though a very common, is yet an extreme case; 
it reduces the value of the feudal casualties to nothing. Tenure 
by serjeanty again may require special treatment, for is a 
servant to alienate the fund which should sustain him in his 
lord’s service? Lastly, though pure feudal theory can draw 
no distinction between the king and other lords, still we 
have already seen that the English king has very excep- 
tional rights withm the feudal sphere. Even if no excep- 
tional rules were applied to him, still his position would be 
unique. Too often in discussions of questions about feudal law 
we are wont to speak of lords and tenants as though they were 
two different classes of persons with conflicting interests. 
Therefore it is necessary to remember that the king was the 
only person who was always lord and never tenant; that his 
greatest feudatories had one interest as lords, another as 
tenants; that the baron, who did not like to see his vassals 
creating new sub-tenancies, could not forget that he himself had 

^ Escheat of a mesne lordship gives rise to some pretty problems dtsenssed 
by Bracton, f. 2S b (the passage is an ‘addioio’) -.—A enfaolis B at a rent of 
10 shiUmgs ; B enfeoffs C at a rent of 5 shillings ; B dies without an heir ; is A 
entitled to 5, or 10, or 16 shillings a year? In favour of 16 it may be said that 
10 ore due to him under his feolhnent of B, and 6 more beoanss he now fills B’s 
place ; hnt Bracton decides in favour of 10. Again, A enfeoffs B at a rent of 6 ; 

B enfeoffs C at a rent of 10; B efies without an heir; Bracton thinhs that A is 
entitled to 10, On f, 48 he treats as an insoluble pnszle the gnestion whether 
A is entitled to the ward^ip of C’s heir, it 0 held of B in socage, and B, whose 
rights have escheated to A, held of A by knight’s service, 

‘ Bracton, f, 46 b, 4C. 
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a lord. The conflict of interests takes place within the mind 
of every magnate of the realm, and the result is that the 
development of definite law is slow. 

This premised, we turn to our history, and first to that part 
of it which lies within legal memory; of the earlier time we 
shall be better able to speak when we have seen its outcome. 

Now the main facta of which account must be taken are as [p.Bi8] 
follows : 

(1) Glanvill nowhere says that the tenant can not alienate 
his land without his lord’s consent, though, as he speaks at 
some length of the restraints on alienation that are set by the 
rights of expectant heirs, he has an excellent opportunity for 
saying that the rights of the lord also must be considered^ 

(2) The Great Charter of 1217 is the first document of a 
legislative kind that expressly mentions any restraint in favour 
of the lord. It says — ' No fires man shall henceforth give or 
sell so much of his land as that out of the residue he may not 
sufficiently do to the lord of the fee the service which pertains 
to that fee*.’ This has all the appearance of being a rule 
which imposes a new or defines a pre-existing restraint ; to 
read it as mitigating a pre-existing restraint would do violence 
to its words. Coke speaks as though its only effect was to 
make the excessive gift voidable by the donor’s heir' ; but it 
certainly could be avoided by the donor’s lord; this we learn 
both from Bracton and fium a decision on which he relies*. 

(3) Throughout his work Bracton shows a strong leaning 
in favour of free alienation. As regards subinfeudation, he 
argues laboriously that it does no wrong, though it may do 
damage, to the lords'. The very earnestness of his argument 
shows that he has to combat a strong feeling, still we must 
take his opinion as that of the royal court. The rule laid 
down by the third edition of the Charter he mentions only 
in a veiy casual way, as though it were directed chiefly, if not 
solely, against gifts in frankalmoin' ; collections of charters 
and collectiouB of pleas from his time seem to show that it 

1 Olenv. vii. 1. As noticed by Dr Brunner, Bol. Science Quuterly, xi. 339, 
it is poesibla to find in GlenTiU'e text the asenmptioii that, without the lord’s 
consent, there oen be no ' substitution,’ 

> Chatter, 1217, o. 89 ; Coke, 8nd Inst. 65. 

> 2nd Inst. 66. 

* Biaoton, f. 169 b ; Note Book, pU 1218. 

* Biacton, f. 46 b-46 b. > Bracton, f. 169 b, 395. 
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produced little effects The strength of Bracton’s inclination 
in favour of subinfeudation may be shown by a passage in 
which he goes so /far as to question the justice of the rule 
which treated service as a burden on land. He supposes that 
[p.8U] A enfeoffs B to hold by a certain service, and that B enfeoffs G 
to hold the whole or part of the tenement by a leas service ; the 
rigour of the law, he says, permits A to distrain C for all the 
service due from B, but this is against equity’. Then as to 
substitutions, ha holds that even when B has done homage to 
A, nevertheless B may give A a new tenant by enfeotBng C to 
hold of A, and 0 will then hold of A whether A likes it or no’. 

Braoton does not even expressly allow A to object that G is 
his personal enemy or too poor to do the service, which is very 
remarkable, since he does allow that the lord can not substitute 
for himself in the bond of homage a new lord who is the enemy 
of the tenant, or too needy to fulfil the duties of warranty*. He 
does not even say that the tenant can not give a fragment of 
the tenement to be holden of the lord by a proportional part of 
the service, though we may take it that in his opinion the 
inequitable rigour of the law' would prevent the tenant and 
his feoffee from making an apportionment which would bind 
the lord. 

(4) Just in Braoton’s time alienations in mortmain were 
beginning to cause murmurs. The charter of 121T had struck mortmain, 
at certain collusive practices to which the churches had been 
privy*. In 1258 at the Oxford parliament the barons prayed 
remedy, that men of religion may not enter the fees of earls 
and barons and others without their will, whereby they lose for 
ever their wardships, marriages, reliefs and escheats’ In 1269 
the Provisions of Westminster ordained that it shall not be 
lawful for men of religion to enter the fee of any one without 
the licence of the lord of whom the land is holden*. These 

1 Iha only oase in the Note Book in which it is mentioned is pi 1348. 

* Braoton, i 21 h. This passage is on ‘sddicio.’ 

• Braoton, 1. 81. * Braoton, f. 82, • Braoton, £. 21 b. 

< Ohorter, 1217, o. 48. One is not to en£eoS a religions house and then 
take back the land as tenant ot that honss. The miaohief to he prevented 
seems to be this : — Some favoured leligione bodies, e.g. the Tempters, have 
royal oborteis which by general words set free oU the lands that they now have, 
or shall hereafter aoq^niie, from many bnrdens. L man gives land to snoh a 
bouse, and then becomes that bonse'e tenant, and as snob he claims immunity 
under the oharter. 

' Petition of Barons, o. 10, * Provisions, osp. 14. 
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Provisions were now law, now not law, as the barons or the 
king obtained the mastery. Moat of them were re-cnacted by 
the Statute of Marlborough in 1267, but not the provision now 
in question ; from which we may gather that the clergy wore 
influential enough with the king, who was enjoying his own [p.sit] 
again, to put off the evil day. But not for long, for in 1279 
the Statute De Viris Beligiom\ after referring to the Pro- 
visions of Westminster as though they were or bad been law^ 
put a check upon alienations in mortmain. No religious per- 
sons were to acquire land; if they did, the land was to be for- ^ 
feited to the lord, and he had a brief term given him for taking 
advantage of the forfeiture ; if he failed to do so, the lord next 
above him in the feudal scale had a similar opportunity ; and 
so on up to the king. The statute does not merely condenm 
gifts in frankalmoin; the religious are not to acquire more 
land, even though they are willing to pay a full rent for it. 
However, the king and the other lords, if any, whose interests 
were concerned could bind themselves to take no advantage of 
the statute, and licences to acquire land in mortmain were 
somewhat easily obtained. 

Alienation (S) IVom a comparatively early date we learn that ser- 
jeanties were inalienable. Already in H98 the itinerant 
justices were directed to make inquest touching the king’s 
serjeanties'. In 1205 John ordered an inquest as to the 
seijeanties, thegnages, drengages and other services and lands 
of the honour of Lancaster, which honour was then in his 
hands ; the sheriffs were to seize all such as had been alienated 
since the coronation of Henry H. without licence from the 
king or other good warrant*. This claim was steadily main- 
tained by Henry III.' Towards the middle of his reign it was 
enforced with retrospective rigour; Robert Passelew was sent 
through England to ‘ arrent ’ the alienated serjeanties, that is to 
say, to change the tenure from serjeonty into knight’s service 

^ Stat, 7 Bdw. I. Bor the parallel Breach ordinauoe of 1S75 see Laogloie, 
lie rtgne de Philippe le Hatdl, 206 ff.; Bemein, Hietoire du droit fiaiifais, 278. 

' The reference is not, as commonly snppoaed, to the Ohaiter of 1217 ; it is 
a recital of one of the Proviaione of 1260. TbesB Provisione were unknown to 
our claesioal oommentatore. 

' Hovaden, iv. 62. 

* Bot. m, i. 66 ; Abhrev. Plaoit. p. 48 (Bedf.). See also Iiiber Bubene, vol. ii. 
p. colszrr. 

' Bot. Cl. ii. 38 ; Note Book, ph 1665 ; Braoton, f. 3DS. 
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or socage. One instance out of a very large number will serve 
to show what was done. Walter Devenish held land by the 
serjeanty of finding three arrows when the king should hunt 
on Dartmoor ; he had alienated parts of the tenement to sub- 
tenants, his services were now changed into a rent of three 
(p.8ifi] shillings, one-third of which was to be paid to him by his sub- 
tenants^ That many of the king’s tenants by serjeanty had 
alienated parts of their tenements by way of subinfeudation 
is instructive: we learn that a restraint on alienation might 
exist in theory and yet be much disregarded in practice. Our 
evidence chiefly concerns serjeanties held of the king; but we 
may guess that other lords thought that a similar rule might 
be applied to their seijeants ; and the serjeants of the honour of 
Lancaster, whose alienations John attacked, were not tenants 
in chief of the crown. 

(6) Bracton nowhere says that any special restriction is Speciatiaw 
imposed on the tenants in chief of the crown; the utmost thatidng's 
he does is to suggest, and this not very definitely, that the tSwu!** 
Charter of 1217 has been construed fevourably to the king. 

The tenant in chief by knight’s service of the king may not 
make a gift in frankalmoin, or a feoffment which reserves a less 
service than that due to the king’. But just about the time 
when Bracton was writing Henry HI. issued an important 
ordinance. It takes the form of a writ dated the 15th of July, 
in the fortieth year of the reign (1256). The king asserts 
that it is an intolerable invasion of royal rights that men 
should without his special consent enter by way of purchase 
or otherwise the baronies and fees that are holden of him in 
chief. He declares that for the future no one is to do this, and 
bids the sheriff seize the land upon which any one enters in 
contravention of this decree. This writ, however, remained 
unknown to our historians until it was published in 1896, and, 
as we shall see hereafter, even the lawyers of the fourteenth 
century seem to have been ignorant of its existence'. Perhaps 
the king did not wish or did not dare to enforce in all cases the 

’ Testa de Kevill, 197. The whole hook is lull of mforiuation about the 
orrentaiion of serjeanties. 

’ Bracton, f. 169 b. The passage as it stands is not very plain, See also 
f. 896. 

’ It was discovered on the Close Boll by Mr Turner and published hy h:m in 
Ii. Q. B. zii. 300. Equally important ordinanoes may yet be latent. 
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broad rule that he had laid down ; the Barons’ War was 
at hand. The apocryphal Statute Praerogativa Regis, which 
may represent the practice of the earlier years of Edward I., 
says that no one who holds of the king in chief by knight's 
service may without the king’s licence alienate the greater 
part of his land so that the residue is not sufficient to do the 
service, ‘ but this is not wont to be understood of members or 
parcels of the said lands.’ It adds that the king has been 
accustomed to set to tent' {arrentare) serjeanties that have 
been alienated*. In 1290 a petitioner says that the king has 
a prerogative that those who hold of him in chief can not give 
or alienate their lands without his licence ; certainly they can 
not alienate all that they so hold^ Britton states that earls, 
barons, knights and serjeants who hold of the king in chief can 
not without his licence alienate their fees, but the king may 
eject the purchasers, no matter how ancient the alienation, 
since time does not run against the king*. Fleta states broadly 
that no tenements holden of the king can be given without his 
assentt This becomes the law of after times. Before the end |j.si 7 ] 
of Edward’s reign both theory and practice draw a marked 
distinction between the king and other lords, and the king is 
making a considerable revenue out of licences to alienate and 
fines for alienations effected without licence'. 

(7) The growth of the royal right may be traced also in 
the articles delivered to the itinerant justices. Already in 
Richard’s reign they are to inquire ‘ of the king’s serjeanties, 
who has them, and through whom, and how much, and what 
they are worth'*. A similar inquiry is found among the articles 
of Henry III.’s reign; but, though there were divers other 
inquiries about royal rights, wardships, escheats and the like, 
there seems to have been none as yet into alienations of lands 
not holden by serjeanty^ But in or about 1254 a special com- 
mission was issued', which was a forerunner of the more famous 
Quo Waranto inquiry of Edward I.'s reign, and among the 
articles, besides that about serjeanties, there seems to have 

* As io the date of tUs doonmeat, see B. H. B. vi. 867. 

’ Calend. Geneal. 416. ’ Bzitton, i. 32S. * Bleta, 17S. 

' See Bot. Orig. Abbrew e.g. 126; eee also Y.-B. 8S-S Bdw. I. 306. 

• Hoveden, iv, 62. 

r Biaoion, f. 116 b ; Cart. Gloao. ii. 276 ; Ann. Button. 830, a,s. 1264. 

' Bot. Hand. i. Intiodaction and p. 20. 
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been one ‘of knights, freeholders, men of religion or others, 
holding land on the king’s demesne by gift or sale of the 
sokemen or by provision of the warden or bailiffs,’ and another 
' of men of religion who have entered the king’s fee so that the 
king loses wards, reliefs and tallage^’ The right asserted is 
g^o^ving more ample ; and t^vo years later the king issued the 
decisive writ. And so the inquiry becomes more extensive. 

In 1274 it runs thus; — ‘of the fees of the king and of his 
tenants, who now holds of him in chief, and how many fees each 
holds, and what fees were wont to be holden of the king in 
chief but now are held through a mesne lord (per medium), and 
what mesne lord, and when they were alienated, and how and 
by whom’.’ Thenceforth this is one of the usual articles of the 
eyre, and as such it is given by Meta and Britton’ ; it formed 
one of the Ifova Oapitula which were distinguished from the 
more ancient articles. 

[p.3i8] (8) The famous statute of 1290, the Qida Bmptores Quia 

Terrivrum*, lies outside our limits, but a word must be said of 
it. It declared that every free man might sell his tenement or 
any part of it, but so that the feoffee should hold of the same 
lord and by the same services, of whom and by which the 
feoffor held. In case only a part was sold, the services were to 
be apportioned between the part sold and the part retained 
according to their quantities ; this apportionment was binding 
on the lord. The statute is a compromise ; the great lords had 
to concede to their tenants a full liberty of alienation by way of 
substitution — substitution even of many tenants for one tenant 
— and thus incur' a danger of losing their services by the 
process of apportionment; on the other hand, subinfeudation 
with its consequent depreciation of escheats, wardships and 
marriages was stopped. Nothing was said about the king’s 
rights and no one seems to have imagined that the tonants in 
chief of the crown were set free to alienate without royal 
licence; on the contrary, it is just at the moment when all 
other tenants are gaining perfect freedom, that the king’s 
claim to restrain any and every alienation by his tenants in 
chief attains its full amplitude’. 

r Hot. Hood. i. 20-S4, ■ Bot. Hund. 1. Intiodnstion. 

* Fleta, pp. 25, 26 ; Britton, i, 71. * Stat 18 Bdw. I. 

t To treat this measure ae hanng been passed in the interest of the great 
lords seems a mistake. The one person who had all to gain and nothing to 
lose by the new law was the king. 


F. U. I. 
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(9) What was the legal basis of this prerogative right? 
A-lieady in the middle of the fourteenth century the lawyers had 
no certain answer for this question. The writ of 1256 they seem 
to have forgotten or hut vaguely rememhercd and incorrectly 
dated ; also their speculations are obscured and vitiated by tho 
belief that the Praerogatim Regis was a statute. Already in 
Edward n.'s day it was clear that the royal claims were too 
extensive to he covered by the clause in the Charter of 1217. 

In 1325 complaint was made in parliament that the rule 
applicable to tenants in chief of the crown was being extended 
to tenants who held of honours which had fallen into the king’s 
hands ; the king acknowledged the distinction ; as lord of an 
honour he had only such rights as wore given to all lords by the 
Oharterh In 1327 a statute was required to settle that, on 
an alienation without licenoe, the king was entitled only to a 
reasonable fine and not to a forfeiture of the land*. In 1341 it Ij.sis] 
was suggested in court that before the thirtieth year of 
Henry III a tenant in chief might alienate without licence’. 

In 1346 it was asserted and denied by pleaders that before the 
twentieth year of Henry III. a tenant in chief of the crown 
could alienate like any other tenant. The reporter apparently 
has his doubts and tells us to consider the date of the Praeroga- 
tiva R£gis\ In 1352 the question was discussed whether in 
Henry Ill’s reign the tenant in chief could subinfeudate with- 
out licence, and apparently the decision was to the effect that 
he could". In 1355 the lawyers are once more debating whether 
something happened in the twentieth year of Henry III. to 
prevent the tenant in chief from subinfeudating'. Why do 
they single out the twentieth or thirtieth year (1235-6, 
1245-6) of Heniy HI. as important? To say with Coke' 
that in the twentieth (or rather in the following) year Magna 
Carta was confirmed, is not satisfactory; the same might be 
said of so many years, and the Magna Carta of the lawyers’ 
statute books was the charter of 9 Henry IH. (1225), confirmed 
by Edward I. To say that they referred the PraerogaUva 
Regis to the twentieth or thirtieth year of Henry seems 
impossible, since that enigmatical document mentions King 

1 Bot. Foil. 1 . 4S0. " Stat. 1 Edw. III. c. 12. 

’ T. B. FaBoh. IS Edw. HL (ad. Fiie), pp. 167-8. 

^ Lib. Abb. t 73, ann. 20, pi. 17 ; see alao Fitz. Abr. Avowre, 126. 

‘ Lib. Abb. 1 1Q4, ann. 26, pi. 87. " Lib. Asa f. 160, ann. 29, pi. 19. 

1 2nd Inst. 66 ; Co. lAt. 43 a. 
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Edward. Probably they were thinking of the writ of the 
fortieth year (1256). The discussion, however, was taken up in 
parliament, and there the king’s right was treated as the 
outcome of the Praerogatiiia Regis, and was said to have had 
its beginning in the reign of King Edward I.‘ A declaration 
of the law was demanded; but the king desired further infor- 
mation. d'he question was of practical importance, for it came 
to this; — Gould the king attack a possessor of land on the 
ground of an alienation made without licence in the days of 
King Henry— or, more generally, was there any limit of 
time that could be set to this prerogative right? In 1360 a 
statute confirmed all subinfeudations made by the tenants in 
chief under Henry III. and earlier kings®. As we can hardly 
[p.sao] believe that Edward III. gave up any right ^o which he 
considered himself justly entitled, we may infer that the result 
of repeated discussions in the courts and in parliament was to 
date the change in the law at the accession of Edward I. in 
1272, about sixteen years after what we may now regard as the 
decisive ordinance*. 

On the whole then, we may be inclined to accept, 
some modification. Coke’s theory of this episode. We may alter the 
believe that the only restraint on the alienation of tenements charter, 
holden of mesne lords that existed after the year 1217 was the 
somewhat vague restraint imposed or defined by the charter of 
that year ; that, apart from this, the tenant might alienate the 
whole or any part of the land by way of subinfeudation, and 
the whole, though perhaps not a part of it, by way of substi- 
tution ; that the king’s prerogative right gradually grew out of 
the right allowed to all lords by the charter, though it exceeded 
the words of that compact ; that it was first asserted in all its 
breadth in the writ or ordinance of 1256, and may not have 
been stringently enforced until the accession of Edward I.* 

^ Bot. Farl. iL 265. * 3tat. 84 Edw. HI. o. 16. 

* In 1412 Haukford J. said that in Henr 7 HI. 'a time a tenant in oiiief of the 
crown might have alienated as freely as any other tenant ; T. B. 1-1 Hen. IV. 
t. 4 (Mioh. pi. 6). 

* While writs bidding tbs sheiiSs ssize lands which have hoen alienated 
without licence appear upon the very earliest Bine Bolls of Edward L, we 
have in vain sought for any similar writs npon some of the last Bine Bolls of 
Henry III. Bine Boll, 1 Edw. I. m. 8 : the sheriff of Sussex is ordered to seize 
tenements which Branoo de Eohun, a tenant in chief by barony, has sold without 
licence to Almatio de Buoy. Bor other instances see the same roll, m. 16, m. 22 ; 

22—2 
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Bjxt as to an. earlier period, there is much to be aaid on the 
other side; there are the once fashiouablo arguments drawn 
from ‘the learning of feuds,’ while more solid arguments may 
be derived from English and Norman deoda. 

Older law. As regards 'the original constitution of feuds’ little need 
here he said ; it was an old story long before the battlo of 
■ Hastings. Very generally the continental vassal could not 
substitute a new vassal for himself without his lord’s consent ; 
but commonly he had some power of subinfeudationh Wherever ip.32i] 
we look in the twelfth oentmy we see diffei’enoes of practice, 
and in some cases the law is becoming more favonrable to the 
lords, less favourable to the tenants®. In this instance how- 
ever we have no need to loot beyond England and Normandy. 

For the period between 1066 and 1217 we have hundreds of 
Anglo- English charters, and at first sight they seem to go the full 
diSml length of proving that from the Conquest onward no tenant 
could alienate his land without his lord’s consent. It so hap- 
pens also that in Normandy we can trace this restraint on 
alienation back to the time when the duke of the Normans was 
nob yet king of the English'. The ohroniclo of Orderic is full 
of gifts made to the Abbey of St Evroul, and in caso after 
case the ohronicler is careful to tell us how the gift was con- 
firmed by the donor’s lord or lords; in seeking confirmation the 
monks ascend the scale of tenure and do not stop until tlioy 
reach the duke*. Then, after the Conquest, they acquire lands 
in England ; for instance, they acquire lands from some of the 
men of the earl of Chester; they seek the earl’s confirmation 
and the king’s. The abbot journeys to England and obtains 
from the Conqueror a liberal charter confirming the gifts and 
confirmations of his barons'. This is no solitary phenomenoa 

Boll ot 3 Edw. I. m. 16, m. 31; Boll of 6 Edw. I. m. 6. See sIbo tlie discus. 
sions in Y. B. 33-3 Edw. I. p. 38 ; 38-6 Edw. I. pp. 306, 470. 

* ’Waits, D, V. G. ■ri. 67-9. 

' See the law ascribed to Conrad H. in M. G., Leges, ii. 88 and the Ooustl- 
tutio Lothaiii, ibid. 84; Biobtei, Annalea, iii, 317. The Lombard feudists of 
the twelfth century seem to have held that in ihe past the vassal had enjoyed a 
greater liberty than was left to him by modem ordinances ; Lib. Feud. i. ziii ; 

II. ii; II. zxriT, §§ 3, 3. For Franoe, see Lnohaire, Manual des institutions 
ftaufaises, 171 ; Esmein, Histoiis du droit tran 9 aiis, 213. 

' See above, p. 69, note 3. 

* Orderio, ii. 15 fol. See also Oaitulaiie de I’abbayo de la Sainte Trinitfi du 
Mont de Bonen, passim. 

‘ Orderio, iii. 18, 36. 
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Every collection of monaetio chaitera tells the same talc No 
gift is considered safe until it has been confirmed by the king 
and all who stand between the king and the donor*. Often 
the donor’s lord joins in the gift itself; it is made mnumte 
domino meo, concedente domino meo, still more often he con- 
firms it after it has been mada What is more, he sometimes 
confirms prospectively whatever gifts any of his men may make 
to the favoured monastery. For a while we do not hear much 
[p.822] of money being paid for such confirmations; lands are plentiful 
and lords are pious ; but already in Henry I.’s day men are 
paying for confirmations*, and now and again we read stories 
which seem to show that a loid would sometimes call in 
question a feoffment to which he had not consented*. 

But consideiable care is necessary in drawing inferences nisomsicn 
from these documents Most of the very early charters that Sorters, 
we possess relate to gifts in frankalmoin, and, when examined, 
they will often appear to be confirmations and something more. 

In royal confirmations it is common to find words that are 
not merely confirmatory. Sometimes the king denounces a 
penalty, a forfeiture of £10, against any who shall disturb the 
donees, often he wills that the donees may, enjoy ‘sake and 
soke’ and other liberties, which, at least in his opinion, none 

* Pot rTarman instances see Ordeiic’s obronicle ; Sngliah instances ate to be 
, found ereiyvhoie. 

* Pipe Boll, 31 Hen I., fines are paid, p. 34, 'pro ooncessione torrae ^nam 

H. de L ei dedit’, p 43, ‘pro conceesione terramm i}uas episoopna ei dedit'; 
p. 73, ‘nt babeat teuam <i.gain abbas ds B. ei dedit’ ; p. 91, 'pro conoessione 
terroe qaam tenet de E filio p. 90, ‘pio conoessione teiise de qaa B. de B. 

eum beieditaTit' ; p 109, 'nt rex fiimei in cartba eoolesiae snae de A. omnes res 
guas comes deWatwio ei dedit ad opus eiasdem ecclesiae’; p 108, 'pro con> 
cessione terrae quam comes de Wacwio ei dedit.’ To judge from the later 
Pipe Bolls, it would seem as iC tbe king for a wbile abandoned the attempt to 
make a steady levenue out of bis oonfinnationB , bat we may not be entitled to 
tbis infeienoe. Cbron. de blelaa, i. 221; the arobbishop of Pork ciro. 1190 takes 
60 marks foi confirming a tenant's gift. 

® Por very aoily oases see Hist. Abmgd. ii, 7, 8, 9. The abbot gives land to 
Bobeit of Omlly, but, repenting bimself, is able to get back the land because the 
king has not confirmed ibe gift Then be bought Baneham from Iieofwine and, 
eince tbs Conqueror was m Bormandy, procured and paid for the assent of Odo 
of Bayeuz who was acting as regent ; but be lost bis money, for the king having 
quarrelled with Odo gave the laud to another. Bufus peremptorily forbids the 
abbot of Bamsey to alienate any part of bis demesne 'wiibont my licence’; 

Cart. Bams. i. 234. In John’s reign lioenosa to mortgage become eommon; 

Bat Pat 1, 3, 4, 7, 69. See also the mandate in favour of the bishop of Bly, 

Bot Pat 47. 
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but he can grant. Thou again, words which look merely 
confiimatory, demand a careful criticism. For instance if B 
holds of A by knight’s service and enfeoffs the abbot of 0 in 
free alms, then, when A confirms the gift, we must be diligent 
to observe whether he reserves his right to exact the service 
from the land, or uses words importing that the land is to be 
frankalmoin, not merely as between B and the abbot, but even 
as regards the confirmer himself. Thus, to take a real example, 
when Robert earl of Gloucester confirms a gift which one of his 
tenants has made to St Peter’s Abbey, he adds 'I will that the [p.328] 
said monks hold the same freely, quietly and honourably in 
frankalmoin for everV Such words, which are very commonly 
found, will in all likelihood debar the earl and his heirs from 
ever exacting any service from this land. Indeed in Bracton’s 
day a lord confirming a tenant’s gift had to be extremely 
cautious if he wished to retain the service due from the land ; 
if B who held of A at a rent of a hundred shillings enfeoffed G 
at a rent of one shilling, the mere word confirmo used by A 
might, if unexplained, ’deprive him of ninety-nine shillings a 
year*. Again, at least in Norman documents, there is much 
to suggest that a subinfeudation effected without the lord’s 
consent was neither void nor voidable by the lord so long as 
the mesne seignory of the donor endured ; the donee’s danger 
lay in this, that by the donor’s felony or want of heirs this 
seignory would escheat and the donor’s lord would then be able 
to avoid the gift*. Again, we must remark that in this context 
little stress can be laid on confirmations when the confirmer is 
the king, for, quite apart from all feudal theory, a royal charter 
was a very efiScient protection against litigation. When once 
such a charter was produced by the person in possession, the 
king’s justices would stay their hands ; they would proceed no 
further rege inconsulto*. We find too that religious houses are 

^ Oart. Q-louo. i. S19; ii. 89. Sae the oontrmatlon by Bail Biohaid of 
Obestor in Hist. Abiugd. ii. 69. 

* Braoton, f. 21 b. The passage is an 'addicio.' 

’ See e.g. Oiderio, ii. 449 : a lord confiims his man’s gift to the abbey and 
adds that if the man by any orime ehall lose his fee {feodum), the ohureh is stiU 
to keep the land that has been given to it. See also Xrbs anoien oontninier 
(Tardif), o. 89. This view of the matiei seems to have beoome of great import- 
ance in the history of Scottish law; see Bobs, Lectures on Conveyancing, ii. 

2S1-3. Sea aleo SohiOder, B. B. G-. p. 899, note 68. 

* Braoton, f. 882 b. In 1261 tbia had beoome a grievous obstacle to the 
course of juBtice, and an ordinance was made to the efEeot that a royal oharter of 
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[p.82i] not content with one royal confirmation; they obtain a fresh 
charter from each succebsive king, for, be the law what it may, 
no prudent man will trust to the king’s respect for his ancestor’s 
promises. Lastly, to complete the picture, we may add tliat 
the usual practice of the monasteries was, not to apply to the 
king whenever they received a gift, but to wait until they had 
a considerable number of gifts and then get all of them con- 
firmed by one instrument. 

In the teeth however of the long series of diplomata Condn- 
stretching back to the Conquest, and in Normandy beyond the ai?l»vof 
Conquest, some of which deal with cases in which the donee is 
a layman and the confirming lord is not the king, it is quite 
impossible for us to hold that the restriction expressed in the 
charter of 1217 was a new thing, or that the free alienability of 
‘the fee simple’ is the starting point of English law. We 
must he content with a laxer principle: with some such idea 
as this, that the tenant may lawfully do anything that does not 
seriously damage the interests of his lord. He may make 
reasonable gifts, hut not unreasonable. The reasonableness of 
the gift would be a matter for the lord’s court; the tenant 
would be entitled to the judgment of his peers. The charter 
of 1217 is a fair, though a vague compromise of conflicting 
claims. That it should have been so favourable to the tenants 
as it was, may fairly surprise us, if we have regard to other 
countries, and to the 'extreme severity of our English law about 
reliefs, primer seisins, wardships and maraages*. But the 
coDfiimation sboold not st&y the aotion, nuless the ohoiter was eo worded that 
the king would be bound to give an oxohange to the donee in case oi his being 
evieted. At least from John’s reign onwards loyal oonflrmations were usually 
so framed that the king was not bound to give on exchange. He would he so 
bound if he simply confirmed ' the gilt of A. but he was not eo bound if he 
confirmed 'the reasonable (i.i. lawfol) gift of A. B .’ ; in the latter case he only 
confirmed the gift in so for os it was no wrong to any one. For this rule see 
Braot. f. 59 h ; and see Boi. Oort, p, 79, where it is noted that by special order 
of Emg John the word ratmaliUiter was omitted from a charter of confirmation. 

Aa to the special value of royal ohartets even in the worst days of the Brench 
kingship, see Lnshalre, Institutions monorohigaes, i. 117. 

1 The Biench seigneur, who did not usually get a relief from the heir, if the 
heir was a desoendant of the dead man, did vei 7 generaliy receive a fine when 
the tenement was alienated, under snoh names as tods et ventes, gutnt et rapiint ; 
also he had the retrait fSodal or tight of reporohasing within a certain limited 
time the land sold by bis tenant at the price given for it. for Bormandy, see 
Ttds onoien oontnnuer, e. 67, 89-91 ; Somma, p, 96 ; Anolenne oontome, o. 39 ; 
on the face of these texts, Borman law seems to grow more favonrable to the 
lords during the thirteenth oentury. 
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Norman Conquest must for a while have favoured ‘free trade 
in land’. William, when he conferred the forfeited estates of 
English earls and thegns on his French followers, must have 
known and intended that there should be some reasonable 
amount of subinfeudation. This was absolutely required by 
the new military system; the count or baron was to have 
knights to follow his banner, and the services of knights could 
only be secured by feoffments. For a long time it would be 
possible for the vassals to endow sub- vassals, for the sub- vassals [p.826] 
to endow other sub-vassals, without any loss being inflicted on 
the great lords or on the king. We must add to tMs that for a 
full century after the Conquest, despite occasional quarrels, the 
king was in close league with the church; as against his too 
rebellious barons he relied on tho prelates, and the prelates of 
course desired that men should be free to make gifts to pious 
uses. And just when the interests of the church as an acquirer 
of land were beginning to come into serious conflict with the 
needs of the state, the function of declaring the law of England 
was being committed to a group of professional lawyers who for 
several reasons were likely to favour free alienation. Often 
they were ecclesiastics ; always they were the king’s servants, 
and as such inolmed to loosen the feudal bond whenever this 
could be done without prejudice to their master’s rights. But, 
besides all this, it seems clear that merely as jurists, and all 
considerations of political expediency apart, they were disposed 
to concede to every tenant the fullest possible power of dealing 
with his land. Just when they were deciding that the common 
law put no restriction on this power in favour of the lord, they 
were rapidly and finally destroying the restrictions which had 
existed in favour of the tenant’s expectant heirs. This process 
will come before us hereafter, but should be noticed in this 
context. If the English lawyers are shutting their ears to the 
claims of the lords, they are shutting their ears to the claims of 
the kindred also, and this just at a time when in Normandy 
and other countries the claims of the lord and the claims of 
the expectant heir are finding a formal recognition in the new 
jurisprudence. Whether we ascribe this result to the pre- 
cocious maturity of our system of royal justice, or to some 
cause deep-seated in our national character, we must look at 
these two facts together: — ^if the English law knows no retrait 
fdodal, it knows no retrait lignagen'. 
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As regards the form that alienation took, subinfeudation nsvai form 
was certainly much commoner than substitution, Still we find uon, 
the latter at an early date, if not in charters, at least in fines 
levied before the king’s court. Not unfirequently in John’s 
reign one party to the transaction grants a tenement to the 
tp-sao] other party to hold ‘ of the chief lords of the fee^’ It is not 
always possible for us to discover the real meaning of such a 
transaction, as we can not always tell whether the fine is the 
settlement of a genuine dispute, or a mere piece of convey- 
ancing machinery; but it seems clear that fines were levied 
with little, if any, regard for the lord's interest, and that their 
effect often was to give him a new immediate tenant of the 
whole, or even (for so it would seem) of part only of the 
tenement. As regards modes of convepnce less solemn than a 
fine, had it not been for Bracion’s distinct assertion, we should 
probably have come to the opinion that a new tenant, even of 
the whole tenement, could not be forced upon an unwilling 
lord. Whether we look to collections of charters or to ooUeotions 
of pleadings, we find the lord’s consent firequently mentioned’ ; 
indeed sometimes the transaction takes the form of a surrender 
by the old tenant to the lord and a feoffment by the lord of the 
new tenant. When about the middle of the twelfth century 
Eegiuald Puer sells land to Whitby Abbey, he resigns all his 
right into the hand of Eoger Mowbray to the use {ad opus) of 
the monks, to whom Roger gives it, putting them in seisin by 
the same rod (lignum) by which the resignation had been 
made’. When Alexander Buddicombe sells that fifth part of a 
knight’s fee which he holds of Hawise Gurney to Thomas Fitz- 
William, he ‘demises himself’ in Hawise’s court and renders 
the land to her by the branch of a tree, whereupon she gives 
seisin to Thomas by the same branch’. Still there are Bracton’s 
plain words : — albeit the tenant has done homage (and this of 
course makes the case extreme) he may put a new tenant in his 
place, and the lord must accept him, will he, nill he®. General 

To sum up the whole of a lengthy argument, the sound as to 

alleuation 

1 FinaB, ei Hunter, i. 32, 64, 110, 116. 128, 188, 239 ; ii. 69. 

’ Kote Book, pL 827, 779, 947, 984, 1616, 1924. 

’ Whitby Cart. i. 208. 

‘ Hadox, Formnlaie, p. 64. Bo 2!. de G. and hie Tvite having Bold land to 
the abbot of Meanz surrender it by the rod to the oount of Mmftle in his court 
(A.D. 1160-1182), Ohron, de Melsa, i. 16$, 221. 

> Bracton, f. 81. 
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conclasion seems to be that, in treating the matter as one 
of purely English history, we must start not from the absolute 
inalienability of ‘ the fief,’ nor from the absolute alienability of 
‘the fee simple,’ but from something much less satisfactory, 
an indeterminate right of the lord to prevent alienations which 
would seriously impair his interests, a right which might 
remain in abeyance so long as there was plenty of scope for [p.827] 
subinfeudation and the liberty of endowing churches was not 
abused, a right on which the king’s court was seldom if ever 
called upon to pronounce, since the lord could enforce it in his 
own court, a right which was at length defined, though in 
loose terms, by the charter of 1217. But very probably the 
king’s legal position was from the first exceptional, and it 
certainly became exceptional in the course of the thirteenth 
century ; with no text of law to rely upon but the charter, he 
succeeded, under stress of pecuniary troubles, in gradually 
establishing a right which could not be justified by the terms 
of that instrument. 

Gifts made That we may be right in taking as the starting point of our 
law principles so vague as those just stated, may appear fi-om 
Uscoutt^ this, that if we often find a lord confirming his tenants’ gifts, 
we sometimes find a lord consulting or professing to consult 
his tenants before he makes a feoffment. When Aubrey de 
Vere gives laud to the Abbey of Abingdon, ‘all his knights’ 
are said to join in the grant*; Efirl Hugh of Chester speaks 
with ‘his barons’ before he makes a similar gift*; Eoger de 
Merlay when he endows Newminster does so with the consent 
of ‘his men'*; ‘the knights’ and the ‘good men’ of the abbot 
of Abingdon give their consent to an exchange which he is 
making with one of his tenants*, and so the abbot of Bamsey 
by the counsel of his barons retains the homage of Robert 
Poliot at the cost of two thousand eels a year*. Each feudal 
group strives to be a little state; its ruler and his subjects 
alike have an interest in all that concerns its territory. Still 
this notion, that the lord ought to hold a parliament before he 
makes a feoffment, never hardens into law. 

AUA'inttnn But now anothei question arises. Can a lord dispose of his 
Misery. lights over a tenant and his tenement without that tenant’s 

I Hist. Abingd. ii. G9-60. * Hist. Abingd. ii. 20. 

< NewmioBter Cart. p. 2. * Hist Abingd. ii, 188. 

* Cart. Bama. 1 163. 
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consent? We will suppose that A has eufeolFed B who has 
enfeofifed C, and ask whether B can, without (Ts concurrence, 
either put X in his (B’a) place, so that G will hold of X who 
will hold of A, or place X between himself and 0, so that G will 
hold of X, who will hold of B, who will hold of A. Now here we 
[p. 828] have to consider two different difiSculties. First there is what we 
znaj call the feudal difficulty, that of giving 0 a new lord, of 
holding him bound to serve X when he has contracted to serve B, 
Secondly there is a difficulty that is quite unconnected with the 
nature of the feudal bond but may be thus stated : — Every gift, 
every transfer of rights, involves a transfer of seisin, of posses- 
sion. "When a tenant is to be enfeoffed as a tenant in demesne, 
then in order to complete the feoffment it is absolutely necessiiry 
that the feoffor should deliver possession of the land to the 
feoffee, and this act is performed on the land; the feoffor 
solemnly puts the feoffee in seisin and then quits the land. 

But there can be no such delivery of possession in the case that 
is under our notice ; G is tenant in demesne ; it is not intended 
that X shall become tenant in demesne; B and X have no 
business to go onto the land and disturb G in his possession; 
what is to be given to X is not the right to take the fruits of 
the land but the right to G& services. We can not in this 
place discuss this notion that a gift or a transfer of rights 
involves a transfer of possession ; but it is deeply engrained in 
the law of the thirteenth century. It would seem then, that 
the only mode in which B can complete his gift to X, is by 
persuading or compelling G to recognize X as his lord. When 
such a recognition has taken place, then we may say that X 
possesses the object of the transfer; he is seised of O’s services, 
he is also seised of the land 'in service’ (seisitus in servitio). 

The two difficulties then, though in a given case they may 
conspire, are essentially different ; the difference is brought out 
by the question : Has B any legal process for compelling G to 
accept X as his lord? 

According to Bracton, we must distinguish. If G has done law ol 
homage to B, then 0 may, for good cause, object to having his moot, 
homage made over to X, He may object that X is his enemy 
— a light enmity says Bracton is not a sufficient cause — or that 
X is too poor to fulfil the duty of warranty, or again that 
homage is indivisible, and that he can not be hound to do 
homage to X for part of the tenement, while he still holds 
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the other part of B\ but unless such cause is shown, C’s 
homage can be transferred to X. As regards the service due 
from the tenement, as distinct from homage, this can always be 
transferred, even against the tenant’s will; the court has a 
process for compelling the tenant to acknowledge that he holds 
of the new lord; it has a process for 'attorning’, i.e. turning over, [p.s29] 
the tenant to the new lordh He gives a case from 1223 : — X 
demanded homage from G, saying that B had attorned G& 
homage and service to him, X ; thereupon 0 said that he held 
nothing of X and that he would not depart from B who was his 
lord ; then B was summoned and stated that he had made the 
gift to X ; but 0 still objected that he held two tenements of 
5 by a single homage and service, only one of which tenements 
had been given to X, and that he would not divide his hoinage ; 
whereupon the court adjudged that X should have seisin of (7s 
service, but that G could not be compelled to do homage to X. 
Service, says Bracton, can always, but homage can not always 
be attorned”. 

otjecttons It is somewhat curious, as noticed above, that Bracton 
should allow the tenant to object to his homage being trans- 
ferred, for he does not allow, at least expressly, any similar 
objection on the pai't of a lord whose tenant desires to put a 
new tenant in his place. Possibly the necessity for an attorn- 
ment, which really rested on quite other grounds, kept alive 
one side of an ancient rule while the other side had withered. 

But Bracton is very favourable to tenants. He holds, for 
example, that the tenant can always waive or resign his 
tenement and so free himself from the duties of service and 
homage, while the lord can not waive the homage or refuse the 
service, and so free himself from the duty of warranty ; and the 
tenant may object if any attempt be made to substitute an 
insolvent fora solvent warrantor®. 

I^acttcflof On the whole we have little reason to suppose that the 
rights of the tenants had ever in this country been a serious 

^ In this age it is seldom said that the tenant attorns (attornat teipmm) to 
the nsw lord ; the old lord, or in some eases the conrt, attorns [attornat) the 
tenant to the new lord, or attorns the ssrvios and homage to the new lord. 

> Bracton, f. 81 h-83 b. See also T. B. 83-3 Edw. I. p. 43. 

* Braoton, f, 80 h, 81 h, 382 § 6. However, if the lord was so poor that he 
was no able to warrant the tenant, he was allowed to disolaim the eeignory and 
the tenant then held of the next lord in the ascending scale ; Note Book, pi, 603, 

674. 
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obstacle to alienations by the lords*. In the charters we find 
the lords apparently exercising the fullest power of giving away 
the homages and the services of their tenants. If there was 
[p. 830 ] any reason to suppose that the tenant would object to recog- 
nizing a new lord, then a fine would be levied, and the tenant 
would be called on by a writ known as Per qme servitia, to 
show cause why he should not be attorned*. Fines transferring 
services are quite common; the subject-matter of the transfer 
is usually described as the service, or the homage and service 
of such an one*. It would be a mistake to suppose that the 
lofty feudal ladders that we find in the thirteenth century, had 
been always, or even generally, manufactured only by the process 
of adding new rungs at their nether ends; new rungs were 
often inserted in their middles. 


§ 10 . Aids. 

The duties implied in the relation between man and lord Duly of 
are but slowly developed and made legal dutiea There long 
remains a fringe of vague obligations. The man should come 
to the aid of the lord in all hhs necessities; the man’s pume 
as well as his body should be at his lord’s disposal if the lord 
is in a strait. Gradually the occasions on which an aid of 
money may be demanded are determined. GlanviU mentions 
the aid which helps a lord to pay the relief due to his overlord, 
the aid for knighting the lord’s eldest son and marrying bis 
eldest daughter ; also he raises the question whether the lord 
may not demand an aid for the maintenance of a war in 
which he is concerned ; such a demand, he thinks, can not he 
pressed*. From the Normandy of Glanvill’s time we hear of 

* In IISO B. de 0. fined to the Hug ‘nt Symon de Eeloampo donlnns sudb 
non (larat eecviUnm suom nisi ooneeasu Buo * : Eipe Boll, 81 Hen, I. p, 62. 

> Hate Book, pi. 230, 369, S9S, S98, 627, 918, 1623. The tenant who vriU 
not attain can be sent to gaol ; Y. B. BB-S Bdw. I. p. 317, 

‘ Bines, ed. Hunter, e.g, 61, 65, 77, 109. When the tenant hunsell ia epolsen 
of aa the subject of the tiansfei, he generally ia a tenant in villeinage ; but it 
would be rash to draw this inference in all cases. See e.p. Obion, de Melsa, i. 

176 (a.n. 1160-73) a gift of a batf-camoate and of Gilbert son of Bichard, who 
holds the land, with his wife and their ohildren. 'Whalley Coucbei, i. 6, 7 ; a gift 
of Iieving and Giw bia brother and their heire, who eeem to be freehold tenants 
of the donor. 

* Glanv. ix. 8: ‘TJtiuin veio ad gueriam snam manateneudani posaint 
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the aid for the lord’s relief, for marrying his daughter and 
knighting his eldest aou^. The charter of 1215 mentioned as [p. 
the three aids, which the king might take without the common 
counsel of the realm, that for redeeming his body, that for 
marrying his daughter and that for knighting his son ; and such 
aids were to be reasonable®. As is well known, the clause 
which dealt with this matter appeared in no later edition of 
the charter. During John’s reign the prior of St Swithin’s 
took an aid fron his freeholders, farmers and villeins for the 
payment of his debts' ; the bishop of Winchester took an aid 
for the expenses to which he had been put in the maintenance 
of the king’s honour and the dignity of the church* ; the abbot 
of Peterborough took an aid to enable him to pay a fine to the 
king® ; the earl of Salisbury to enable him to stock his land®. 
Nor do such aids cease with the year 1216 ; in Henry III.’s 
reign the bishop of Bath took an aid for the support of his 
knights in the king’s service’. In 1217, after a Welsh war, 
the king's military tenants who had done their service received 
permission, not only to collect the scutage from their knights, 
but also to raise a reasonable aid from all their free men®. 
However, the clause expunged from the chaiter seems practi- 
cally to have fixed the law. We learn also that it was next 
to impossible for the lords to collect aids without obtaining 
the king’s writ and the sheriff’s assistance. That writ would 
name no sum; the aid was to be ‘reasonable.’ So late as 
1235 we see Henry Tracey, having first obtained the king’s 
Avrit, holding a little parliament of his knights in Devonshire; 
they grant him an aid of 20 shillings on the knight’s fee for 
the marriage of his eldest daughter®. Bracton speaks of these 
aids as due rather of grace than of light ; they are the out- 
come of a personal not of a predial obligation ; they are not to 
be reckoned as ‘services’*®. This is the ancient theory; but 
it must already have been obsolescent. A statute of 1275 
fixed the rate of the aid to be taken for marrying the eldest 

domini bmusmodi anxilla exigece qaaero. Obtinet autem quod non possant 
ad id tanentes disiiingere de iure, nisi quatenua faoere vellnt.’ In this passage 
guerra aua lioidiy means a national var. 

1 Trts anden ooutumier, o. 47, 48 ; Somma, p. 110 ; Anoienne oontume, o. SB. 

a Choiter of 1215, o. IS, > Bot. Pat. p. 62. 

< Eot. Pat, p. 61. » Bot. 01. i. 66. ® Bot. 01. i. 127. 

» Bot. 01. i. 306. 8 Bot. 01. L 570-1. » Note Book, pi. 1146, 

10 Braoton, f. 86 b. 
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daughter and knighting the eldest son at 20 shillings for the 
knight’s fee and 20 shillings for 20 librates of socage landh and 
thus in effect destroyed the doctrine of the lord’s need and 
[p.sB2] the tenant’s gracious help. This statute bound the mesne 
lords; a later statute was required to bind the king®. The 
constitutional side of the history of aids we need not here 
discuss, but the aid is one of the most widely distributed of 
the feudal phenomena”. 


§ 11. Escheat and Forfeiture. 

In the background but over ready to become prominent Saclieat. 
stands the lord’s right to escheats. This forms as it were a 
basis for all his other rights. The superiority which he always 
has over the land may at any time become once more a full 
ownership of it. Tliough he has given the land to the tenant 
and his heirs, still there may well be a failure of heirs, for 
the tenant can not institute an heir; only God makes heirs; 
and in this case the land falls to, escheats (ewcadere) to the lord. 
Already in Glanvill’s day a lawyer may sometimes speak of the 
lord as the tenant’s ultimus heres*; but such a phrase hardly 
expresses the law. When land escheats the lord’s superiority 
swells into simple ownership; all along he has had rights in 
the land”. Nor is a failure of heirs the only cause of an escheat. 

If the tenant is outlawed or convicted of felony then, after 
the king has exercised the very ancient right of wasting the 
criminal’s land for year and day, the tenement returns to its 
lord. A distinction is established between treason and felony ; 
if a tenant commits treason all his lands, of whomsoever they 
were holden, are forfeited to the king, while the felon’s lands 
escheat to his lord. How far back this distinction can be traced 
seems doubtful ; but John and his successors apparently insisted 
upon it when they enriched themselves by seizing the terrae 

1 Stat Weit. r. (8 Edw. I.) o. 36. 

> Stat. 26 Edw. HI. atat. 6, o. 11. Stubbs, Oonst. Hist. ii. 621. 

■ See Siioange, s. v. cmxilixmi Madox, Exoheguer, oh. xv. § 1; Viollet, 
I^tabliasemsnts, iv. 18-20 ; Luohaixe, Mauusl des institations banf aiaes, 206. 

* Qlanv. vii. 17 : ‘ Oltimi beiedee aliguorum aunt eorum domini.' 

0 Biaoton, f. 297 b (last lines), distingnisbes between cases in wbich the lord 
who comes to the land by esoheai can be treated as filling the place of the 
tenant’s heir from those in which such treatment is impossible. 
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N’mnmnorvm, the English lands of those who preferred to be 
Erenchmen rather than Englishmen when the victories of 
Philip Augustus forced upon them the choice between two 
nationalities. As regards felony, we have seen that the idea 
implied by that term had been changing; it now stood for [p-sss] 
‘ serious crime,’ it had once stood for ‘breach of the feudal bond.’ 

On the one hand, the lords had gained ; they got escheats if 
their tenants committed such ctimes as homicide or theft ; on 
the other hand they had lost. By openly disavowing his lord 
the tenant might indeed lose his tenement; even in Bracton’s 
day such a disavowal was sometimes called feloniousS and in 
much later times a disavowal and a consequent forfeiture might 
be found in the fact that the tenant had paid his rent, or done 
his homage, to a wrongful, instead of to the rightful, claimant 
of the seignory. But, on the other hand, the lord seems to 
have had very little power of ejecting a tenant for the mere 
non-performance, even the wilful and protracted non-perform- 
ance of his services. This is a matter which requires some 
examination. 

In Bracton’s day the lord when the services are in airear 
has three courses open to him. (1) We may mention first — 
though this is not his readiest remedy — an action in the king’s 
court for the recovery of customs and services. This is a 
laborious action. It is regarded as proprietary, not possessory. 

A lord will hardly use it unless there is some dispute between 
him and his tenant about the nature or quantity of the services. 

In that case it will conclusively establish the lord’s title, and 
the victorious lord will have the sheriff’s aid in distraining 
for the arrears. But, unless there has been some disavowal 
of the tenure on the tenant’s part, there is no action in the 
king’s court that will give the lord the land in demesne. 
Feoffors and feoffees are indeed free to make the express 
bargain that if the services are in arrear the feoffor may enter 
once more on the land and take it to himself; but we shall 
see few such bargains made before the middle of the thir- 
teenth century®. Such then is our common law, and it is well 

^ See above, p. 285. 

* Hist. Abingd. ii. p. 168, glvea from Henry I.’s day an instance of axe-entiy 
olanse in a feoSmeni m fee ; but snob alsnees seem qmte unoommon, even in 
leases for years, until about 1260. The lords may still be relying on the 
elBcienoy of their couits. 
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worthy of remark ; it does not turn out the tenant from the 
land because he can not or will not perforin his services. 'IVo 
.statutes of Edward L were required to give the lord an 
ampler remedy: — ^tho action called cessavit per biennium was 
Ip.83i] invented ; if the tenant allowed his services to fall into airear 
for two years, the lord might claim the land in demesne^. 

There can, we think, he little doubt that this new action was 
borrowed immediately from the canon law and mediately from 
the legislation of Justinian. It is one of the very few English 
actions that we can trace directly to a foreign model®. 

(2) The lord’s handiest remedy is that of distraining his Distress, 
tenant to perform the services that are in arrear. This means 
that, carefully observing certain rules as to when and where 
and what he may seize, he takes the chattels that are found 
upon the tenement and keeps them until the tenant either 
tenders the arrears or finds security to contest in a court 
of law the justice of the seizure. The idea of distress (dis- 
triatio) is that of bringing compulsion to bear upon a person 
who is thereby to be forced into doing something or leaving 
something undone ; it is not a means whereby the distrainor 
can satisfy the debt that is due to him. He may not appro- 
priate the ncmium, the thing that he has taken, nor may he 
sell it; he must keep it as a gage (vadium) so that the 
person from whom it has been taken may be constrained to 
perform his duty. This right to distrain for services in arxear 
is in the latter half of the thirteenth century a right that is 
fi'eely exercised by every landlord, and he exercises it although 
he has as yet taken no judicial proceedings of any kind against 
his tenant. Nevertheless, we may see much to make us think 
that this power of extra-judicial distraint is not very old, 
Bracton speaks as though it were still usual for a lord to obtain 
a judgment in his own court before he distrains a tenant into 


r Stat Glouo. c. 4; Stat. H. o. 21; Second Institute, 296, 40(1. 

Colie save that he had ‘read amengat anoient recoida' that a cemavit was 
brought in the reign of King John. We have found no trace of any anoh aotinn 
before the statutes. 

3 Blaohstone, Oomment. hi. 232. In Cod. 4. CO. 2, Justinian la^s down the 
rule that the emphyteuta whose rent is in an ear for three years may be ejected. 
In Kov. 7. 8. 2, the period of three jears is cut down to two years where the 
landlord is a church. In this form the rule passes into the canon law ; c. 4, 
X. 8. 18. 


F, n. I. 
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the performance of his services; and we may see that in his 
day some lords were still taking this oourse\ 

(3) This leads us to apeak of the possibility of proceedings [p.s: 
being taken in the loid’s own court for the exaction of the rent 
or the expulsion of the defeiulting tenant. It is possible that 
at one time the non-performance of services was regarded as a 
sufficient cause of forfeiture. Against any disseising of the 
tenant ‘ without a judgment,’ there had for a long time past 
been a strong feeling; it finds utterance in the most famous 
words of the Great Charter. But probably the lord who 
kept a court was entitled to demand of it a judgment ‘ab- 
judicating’ from the tenement a tenant who, after sufficient 
warnings, would not render his due service". However, it seems 
that our king’s court will not sanction so strong a measure. 

The most that it permits the lord to do is this : — after distrain- 
ing the tenant by his chattels, the lord may obtain from his 
seignorial tribunal a judgment authorizing him to distrain the 
tenant by his land. This obtained, he can seize the land into 
his own hand, but only by way of distress, only os a mere gage 
(simplea) mmivm), and as a mode of coercing the tenant into 
the path of duty. He may talce no fruits from the land, he 
may make no profit of it, he must ever be ready to give it up if 
the tenant will satisfy all just demands". Even this is possible 
only to the lord who is great enough to keep up an efficient 
court for his freeholders. In England the aboriginal weakness 
and rapid degeneration of the feudal tribunals, and the domin- 
ance of a royal court which does not love seignorial justice 
secure to the freeholding tenant a very tight grip on the land. 

At the end of Henry III.’s reign he is too well off. If he 
chooses to let the land ‘lie fresh,’ to keep no distrainable chattels 


^ L^. Henr. 61 § 8 ; GlanviU, ». 8 ; Biaoton, f. 167 b ; Note Book, pi. 2, 78, 
270, 84S, 370, 1207 ; Bigdov, Hist. Frooedare, 202-8. Diatraint as a means of 
compelling appearance in ocori is of oonrse another matter. 

3 Hiet. Abingd. ii. p. 128 : in Henry L'e time a tenant of the abbey is held 
to have forfeited hie land by defanli in military eervice ; bat the abbot does not 
proceed, to extremitiee. See also Bigelow, Plaeita, pp. 97, 1C6-173. The laet of 
these caeee goea to show that even in the eailiest yeare of Henry H. a tenant 
oocld not be deprived of bis land for non-payment of rent. In older times a 
refusal to perform military service would have been a near approaob to a felony. 
Lib, Fend.il. 24; 'Non eet alio inetiDi causa benedcii au&rendi, quam si id, 
propter quod benefidum datum fuerlt, servitium faoere reonsaverit.' But in 
England ' feudal ’ tenure in becoming univereal soon loses its ' conditionalness,' 
* Q-lanvill, ix. c, 8 •, Bracton, f. 205 b ; Note Book, pi. 2, 270, 348, 370. 
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on it, his lord is powerless. An action mnst be borrowed 
from the canonists in order that he may be constrained to fiilfil 
his engagements or be turned out of his tenements 
Dp. 836] However, in the thirteenth century the possibility, never 

very remote, that the land would escheat, was, when coupled 
with the power of distress, a quite sufficient manifestation of 
the idea that the land, though it was the tenant’s, was also the 
lord’s. The tenant’s interest in it might at any time expire 
and leave the lord’s interest subsisting. 

We are now in a position to foresee that of the four , 

free tenures one is destined to grow at the expense of the rest, tanurai 
For a moment it might be thought that the trenchant statute 
of 1290, the Quia mptores terrarum, would stereotype tho 
tenures for ever. To some extent this is true in law but 
only to some extent. Even after the statute a new tenure 
might sometimes he created. Every feoffment made by a tenant 
in frankalmoin in favour of a layman would create a tenure 
between the donee and the donor’s lord which could not be 
frankalmoin, since the donee was a layman, and which was 
reckoned a tenure in socage ; thus in a perfectly regular way 
socage would grow at the expense of frankalmoin®. We have 
seen also that in the course of the thirteenth century many of 
the serjeanties were deliberately commuted for less archaic 
tenures, in some cases by the consent of both parties, still more 
often against the tenant’s will; he had put himself into the 
wrong by alienating without the king’s licence, and the king 
exercised the right of ‘arrenting the serjeanty'.’ But we will 
here speak of changes less definitely made. When once it was 
established that the little seijeanties gave the king no preroga- 
tive wardship, 'petty seijeanty’ came to be regarded as but 
' socage in effect®.’ A similar cause gave rise to the doctrine 
that tenure of a mesne lord is never tenure by serjeanty®; 

1 The extreme lelactance o{ eaeient law to deprive a tenant of hie tenement 
merely bsoauaa he has not paid rent is shown b; the gavelet procedure of the 
Eeutish oeetom ; Statutes, i. p. 335. After a great deal of forbeeranae the land 
is at last adjudged to the lord ; bat even then the tenant has a theoretieol right 
of redeeming it by paying the arrears sine (or is it eighteen?) tunes over and 
adding a wergild of £6. Xhe law doea not lihe to say that ha hae lost the land 
foi good and all, thongh It imposes an impossible condition upon him if ha 
wishes to have it baoh again. 

® Littleton, sea, 189. ® See above, p. 334, 

* Littletou, sea. 160 ; see above, p. 833. ® Littleton, see. 159. 

23—2 
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the rights of a mesiic lord to the wardship and marriage of 
his tenant by serjeanty seem to have become doubtful, and 
to have finally disappeared, and by this time the term socage [p.337) 
already covered so heterogeneous a mass of tenures that it * 
could be easily stretched yet a little further so as to include 
what Bracton would certainly have called serjeanties^ Again, 
there can be little doubt that a very large number of military 
tenures became tenures in socage, and this without anyone 
observing the change. In Bracton’s day the test of military 
tenure is the liability to scutage, and, as abeady said, the 
peasant or yeoman very often had to pay it ; if he had not to 
pay it, this was because his lord had consented to bear the 
burden. In Edward I.’s day scutage was becoming, under his 
grandson it became, obsolete. There was nothing then in 
actual fact to mark off the services of the yeoman who was 
liable to pay scutage as well as to pay rent, from those of the 
yeoman who was free even in law from this never collected 
tax The one was theoretically a military tenant, the other 
was not ; in the one case the lord might have claimed wardship 
and marriage, in the other he could not ; but then we have to 
observe, that, if the tenant held at a frill or even a substantial 
rent, wardship and marriage would he unprofitable rights. The 
lord wanted rent-paying tenants; he did not want land thrown 
on his hands together with a troop of girls and boys with claims 
for food and clothing, Thus, scutage being extinct, wardships 
and marriages unprofitable, mere oblivion would do the rest; 
many a tenure which had once been, at least in name, a military 
tenure would become socage. Thus socage begins to swallow 
up the other tenures, and preparation is already made for the 
day when all, or practically all, tenants will hold by the once 
humble tenure of the sokemanni • 


§ 12 . Unjree Tenure. 

The tenures of which we have hitherto spoken are free 
tenures. To free tenure is opposed villein tenure, to the free 
tenement the villein tenement, to the freeholder Qihere teams) 
the tenant in villeinage. This is the contrast suggested by the' 


1 Britton, ii. 10, and the editor’s note. 



357 


CH. I. § 12 .] Unfi'en Tenure. 

word ‘free’j but the terms 'free teuement’ aud ‘freeholder’ 
are becoming the centre of technical learning We may well 
[p.3a8] find that a man holds land and that there is no taint of 
villeinage or unfreedom in the case, and yet that he has no 
freehold and is not a freeholder. Those terms have begun to 
imply that the tenant holds heritably, or for life. Perhaps 
we shall be truer to history if we state this doctrine in a 
negative form : — these terms imply that the tenant does not 
hold merely at the will of another, and that he does not hold 
for some definite space of time : a tenant at will is not a free- 
holder, a tenant for years is not a freeholder. Such tenancies 
as these arc becoming common in every zone of the social 
system, and they imply no seiwility, nothing that is incon- 
sistent with perfect freedom. Thus, for example, King John 
will provide foi his foreign captains by giving them lands ‘ for 
their support in our service so long as we shall think fit,’ and in 
such a case this tenancy at will by a soldier is from some points 
of view the best representative of the henefida and/eoda of past 
centuries'. But now-a-days such tenancies are sharply con- 
trasted with/eoda; the tenant has no fee and no free tenement. 

And so again we may see a great man taking lands for a term 
of years at a money rent ; he has done nothing in derogation of 
his fi:eedom ; the rent may be trifling j still he is no freeholder. 

A full explanation of this phenomenon, that a man should Tedmicai 
hold land, and hold it not unfreely, and yet not hold it freely, 
can not be given in this context since it would involve a dis- 
cussion of the English theory of possession or seisin. But we 
must not fidl to notice that the term ‘ free tenement ’ has ever 
since Henry II’s day implied possessory protection by the 
king's court. This is of great moment. From our statement 
of the relation between the fi;eehold tenant and his lord we 
have as yet omitted the element of jurisdiction. The existence 
of this element our law fully admitted and at one time it 
threatened to become of vital importance. It was law that 
the lord might hold a court of and for his tenants; it was 
law that if A was holding land of M and X desired to prove 
that he and not A ought to he M's tenant, M’s court (if he held 
one) was the tribunal proper to decide upon the justice of this 
claim; only if M made default in justice, could X (perhaps 
after recourse to all M's superior lords) bring his case before 
' See e.g. tbs provision far£ngekrd of Cigognd: Bot CL i. 79. 
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the king’s coiu’t. This principle of feudal justice is admitted, [p.a39] 
though its operation has been hampered and controlled ; in 
particular, the king has given in his court a possessory remedy 
to every ejected freeholder. Every one who can say that he has 
been ‘disseised unjustly and without a judgment of his free 
tenement’ shall be restored to his seisin by the king’s justices. 

Thus the term 'free tenement’ becomes the pivot of a whole 
system of remedies. Clearly they are denied to one who has 
been holding ‘unfreely,’ who has been holding in villeinage; 
but a doctrine of possession now becomes necessary and has 
many problems before it What if the ejected person was 
holding at the will of another ? Perhaps it is natural to say 
that, albeit he occupied or ‘detained’ the tenement, still he 
was not possessed of it, At any rate this was said, The tenant 
at will tenet nomine aHeno ; poBsidst ewtus now/ime possidetur ; 
eject the tenant at will, you disseise (dispossess) not him, but 
his lord, and his lord has the remedy. And what of the tenant 
for years ? The same was said. He holds on behalf of another ; 
eject him, you disseise that other. Such was the doctrine of 
the twelfth century; but already before the middle of the thir- 
teenth the lawyers had discovered that they had made a 
mistaJee, that the ‘termor’ or tenant for years deserved posses- 
sory protection, and they invented a new action for him. The 
action however was new, and did not interfere with the older 
• actions which protected the seisin of free tenement ; it was too 
late to say that the termor had a free tenement or was a 
freeholdei'. This episode in our legal history had important 
consequences ; it rules the tOTminology of our law even at the 
present day and hereafter we shall speak of it more at large : 
it is an episode in the history of private law. In the thirteenth 
century the main contrast suggested by the phrase 'free tene- 
ment ’ was still the villein tenement, and tenure in villeinage 
is intimately connected with some of the main principles of 
public law; indeed from one point of view it may be regarded 
as a creature of the law of jurisdiction, of the law which 
establishes courts of justice and assigns to each of them its 
proper sphere. 

‘ villeinage ’ at once tells us that we are approoch- 

“ift “ is as a matter of feet 

intertwined with the law of personal status: ‘villeinage’ is a 
tenure, it is also a status. On the one hand, the tenant in 
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[p 3<«>] villeinage is normally a villein ; the unfree tenements are held 
hy unfree men; on the other hand, the villein usually has 
a villein tenement ; the unfree man is an unfree tenant. Then 
a gain, the mllanus gets his name from the villa, and this 
may well lead us to expect that his condition can not be ade- 
quately described if wc isolate him from his fellows ; he is a 
member of a community, a villein community. The law of 
tenure, the law of status, the law which regulates the com- 
munal life of villa or townships are knotted together. Still the 
knot may be unravelled. It is very possible, as Bracton often 
assures us, for a free man to hold in villeinage, and thus wo 
may speak of villein tenure as something distinct from villein 
status. Again, as we shall hereafter see, the communal element 
which undoubtedly exists in villeinage, is much neglected by 
the king’s courts, and is rather of social and economic than of 
legal impel tance. 

We may suppose therefore that the tenant in villeinage Vfliein 
is a free man. What then are the characteristics of hia tenure*? 

Now in the first place we may notice that it is not protected in Uupio- 
the king’s courts. For a moment perhaps there was some little 
doubt about this, some chance that Pateshull and Ealeigh would 
forestall by two long centuries the exploits ascribed to Brian 
and Danby, and would protect the predecessor of the copy- 
holder even against his lord®. This would have been a hold 
stroke. The ready remedy for the ejected freeholder laid stress 
on the fact that he had been disseised of his ‘ free ’ tenement, 
and, however free the tenant in villeinage might he, his tene- 
ment was unfree, A quite new remedy would have been 
necessary for his protection ; the opportunity for its invention 
was lost, and did not recur until the middle ages were expiring®. 


^ We need hardlj say that the whole of this snbjeot is admirably disenssed 
in Vinogradoft's Villainnga in England. 

® The impoitont oases aie JBe^ttnovfr r, Montacute, Note-Book, pi. 70, 88, 
and William Eenry't ton t Dartholomne Eustace’s son, Ibid. pi. 1108. As to 
the dooisione of Brian and Banhy under Edw. IV,, see Littl, Tenuiea, see, 77 ; 
it ia douhtfiil whethei Littleton wrote this paasago. 

3 VinogradoE, Vdlainage, 78-81. It ia pusaibie to regard these decisions of 
Pateshnll and Baleigh as belated rather than premature; but the foimnls of the 
assize of novel disseisin lays etreas on the freedom oi the tenement, and therefoie 
goes to prove that the lawyeta of Eenry 1I,’8 reign had not intended to protect 
villein holding. The oiiginal veision of Magna Carta might seem to give 
proteotiou to the free man holding in villeinage; hut in 1217 acme words were 
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It was law thea, that if the tenant in villeinage was ejected, [p.S4i] 
either by his lord or by a thiixi pa’son, the king’s court would 
not restore him to the land, nor would it give him damages 
against his lord in respect of the ejectment. Ho held the land 
nomine alieno, on his lord's behalf; if a third person ejected him, 
the lord was disseised. Before the end of the thirteenth 
century, the king’s courts were beginning to state their doctrine 
in a more positive shape : — the tenant in villeinage is in our 
eyes a tenant at will of the lord\ 

The shade of meaning which such words bear at any given 
moment is hard to catch, for this depends on the relation 
between the king’s courts and other courts. At a time when 
the feudal courts have become insignificant, denial of remedy 
in the king’s court will be equivalent to a denial of right, and 
to say that the tenant in villeinage is deemed by the king’s 
court to hold at his lord’s will is in effect to say that the loM 
will do nothing illegal in ejecting him. At an eai’lier time the 
royal tribunal was hut one among many orgaus of the law, and 
the cause for our wonder should be that it has undertaken 
to protect in his possession every one who holds freely, not 
that it has stopped at this point and denied protection to those 
who, albeit free men, are doing what are deemed villein 
services. We have but to look abroad to see this. By its care 
for every freeholder, though he were but a socage tenant with 
many lords above him, our king’s court would gradually propa- 
gate the notion that those whom it left uncared for were 
rightless. But this would be an affair of time. , Even in the 
thirteenth century, the freeholder could not always bring a 
proprietary action before the royal tribunal without the help of 
some legal fiction, and in Bracton’s day men had not yet for- 
gotten that the royal remedies which were in daily use were 
new indulgences conceded by the prince to his people*. 

interpolateil, appaieatiy foi ths very purpose of Bboving that his oa«e -was 

outside the obarter. The text of 1215 says, 'Nullus liber homo dissaisietar... 

nisi per legale jadieium etc.’ That of 1217 seys 'llullus liber homo dis- 

saisiotur de libero tenemento tuo vel Hbertatilm vel liberit eontuatudimlm suia... 
nisi etc.’ 

r Britton, ii. 13: ‘ViUeuage est tenement de demaynes de ohcscun eeignur, 
baiUd a tenir a sa volants par vBeins eervicea de emprouirer al oes le 
seignvr.’ 

* Biacton, 1 161 b : ‘ da benedcio principis succuiritnr ei per recognitioaem 
ossisae novas disseisinae mnltie v^Ulia exoogitatam et inveutam.’ 
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tr.3i2] As a maUer of fact, tenure in villeinage is protected, and if pro tectio n 
■we choose to say that it is protected by ‘ positive morality ' 
rather than by ‘ law properly so called,’ we are hound to add 
that it is protected by a morality which keeps a court, which 
uses legal forma, which is conceived as law, or as something 
akin to law\ The lord has a court ; in that court the tenant 
in villeinage, even though he be peraonally unfree, appears as 
no mere tenant at will, but as holding permanently, often 
heritably, on fairly definite terms. He is a customary tenant, 
custumarius, oonsuetudinar'm ; he holds according to the cus- 
tom of the manor. Were we Germans, we might say that he 
holds under Eofrecht, the law of thet manor, though his rights 
are not recognized by Landrechi, the general law of the realm. 

This we can not say ; the manorial custom very rarely, if ever, 
dignifies itself with the name of law ; but still it is a custom 
which has been and ought to be enforced by a court, enforced 
if need be by compulsory proceffles which ■will eject the ■wrong- 
ful in favour of the rightful occupant. The tenant in villeinage 
does not scruple to say that he is seised of the land de 
iure 'according to the custom of the manor V though his lord 
may he seised of it according to the law of the king’s courts. 

Such evidence as we have goes to show that, when bis lord 
was not concerned, he was well enough protected in his holding. 

The rolls of manorial courts bear witness to a great deal of 
litigation concerning the villein tenements; it seems to be 
conducted with strict regularity ; the procedure does not err on 
the side of fonulessness ; it is ngid, it is captious ; the court is 
no court of equity which can overlook a pleader’s blunder and 
do natural justice ; it adrainistera oiTStom. No doubt there are 
cash transactions between the lord and the Htigants ; the lord 
has procedural advantages for sale ; but then so has the king. 

There is nothing disgraceful, nothing illegal, in buying the 
right to have an inquest, a good inquest, nor even in promising 
an augmented price if the verdict be fovourable. Then as to 
the case between lord and tenant, the tenant can not sue the 
lord in the lord’s court ; the tenant in villeinage ejected by the 
lord has no remedy anywhera But is this, we may ask, a 

^ Ws are here dealing with normal cases. Sometimes, as will be explained 
in our chapter on Tuiisdistion, the lord may have had so few teuauti, in villeinage 
that he did not keep a court for them. 

® Select Picas in Manorial Oouits, e.s. p. 39. 
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denial of legal right? The king disseises the Earl of Glou- [p.Si3] 
cester ; the earl has no remedy, no remedy anywhere ; yet we 
do not deny that the honour of Gloucester is the earl’s by law 
or that in disseising him the king will break the law. 

A good proof that the lords in general felt themselves 
bound more or less conclusively by the terms of the customary 
tenures is to be found in the care they took that those terms 
should be recorded. From time to time an 'extent' was mado 
of the manor. A jury of tenants, often of unfree men, was 
sworn to set forth the particulars of each tenancy and its 
verdict condescended to tho smallest details. Such extents 
were made in tho interest of the lords, who were anxious that 
all due services should be done ; but they imply that other and 
greater services are not due, and that the customary tenants, 
even though they be unfree men, owe these services for their 
tenements, no less and no more. Statements to the eftect that 
the tenants are not bound to do services of a particular' kind 
are not very uncommon. 

As characteristics of villein tenure we have therefore these 
two features:— it is not protected hy the king’s courts; in 
general it is protected hy another court, the court of the lord, 
though even there it is not protected against the lord. Still as 
a matter of legal theory we can not regard these features as the 
essence of the tenura We should invert the order of logic 
were we to say that this tenure is villein because the king’s 
justices treat it as a mere tenure at will ; rather they treat it as 
a mere tenure at will because it is a villein, an unfree, tenure. 

We must look therefore in this as in other cases to the services 
which the tenant performs, if we are to define the nature of his 
tenure. He holds in villeinage because he performs villein 
services. 

A brief digression into a domain which belongs rather to 
economic than to legal history here becomes inevitable. The 
phenomena of medieval agi'ieulture are now attracting the 
attention that they deserve ; here we are only concerned with 
them in so far as some knowledge of them must be presupposed 
hy any exposition of the law of the thii'teenth century*. 
Postponing until a later time any debate as to whether the 


It vriU lie almost needlasa to refer the reader to the works of Ifasse, 
Seehohm, Ashley, Ononingham and Vinogradoff. See also Maitland, Domesday 
Book, seas. 
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[p.34-1] term manor bore a technical meaning, we observe that this 
term is constantly used to describe a proprietary unit of 
common occurrence : — the well-to-do landholder holds a manor 
or many manors. Now speaking very generally we may say 
that a man who holds a manor has in the first place a house or 
homestead which is occupied by himself, his bailiffs or servants. 
Along with this ho holds cultivable land, which is in the fullest 
sense (so far as feudal theory permits) his own; it is his 
demesne land. Then also, as part of the same complex of 
lights, he holds land which is holden of him by tenants, some 
of whom, it may be, are freeholders, holding in socage or by 
milLtaiy service, while the remainder of them, usually the large 
majority of them, hold in villeinage, by a merely customary 
tenure. In the terms used to describe these various lands we 
notice a certain instructive ambiguity. The land that the lord 
himself occupies and of which he takes the fruits he indubitably 
holds ‘ in demesne ’ ; the land holden of h im by his freehold 
tenants he indubitably does not hold 'in demesne’; his freehold 
tenants hold it in demesne, unless indeed, as may well be the 
case, they have yet other freeholders below them. But as to 
the lands holden of him by villein tenure, the use of words seems 
to fluctuate ; at one moment he is said to hold and be seised 
of them in demesne, at the next they are sharply distinguished 
from his demesne lands, that term being reserved for those 
portions of the soil in which no tenant free or villein has any 
rights. In short, language reflects the dual nature of tenure 
in villeinage ; it is tenure and yet it is not tenure. The king’s 
courts, giving no protection to the tenant, say that the lord is 
seised in demesne ; but the manorial custom must distinguish 
between the lands holden in villeinage and those lands which 
are occupied by the lord and which in a narrower sense of the 
word are his demesne’. 

^ Thus Braoton, f. 7S b ; * tam dominios guam villouagia guae dioi possunt 
domiuioa.’ Ibid. f. 98 1 Hertia pars viUeuagli guod est guaai domimeam.' In 
the Hundred BoUs some jurors habitually reckon the villeinage to be part of the 
demeeue, rrhile others as habitually exclude the villeinage when they give the 
contents of the demesne. Thus (iL B4S) in the Bunstow Hundred of Essex their 
formiila is — the lord has s sores in demesne of whioh y ore in villeinage. On 
the other hand, in Huntingdonshire {t.g. ii. 66C) the lands holden by villein 
tenants are not part of what the lord holds in demesne. The word demesne, 
whidh is the Anglo-Erenoh eguivalent ior the Latin dominienm, is very onrious. 
Our epeUing of it eeems due to a false derivation from the French meanu 
(household) ; the demesne lands supply the lord’s honsehold. Kot improbably 
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We have usually lihei’efore in the manor lands of three [i).a45] 
kinds, (1) the demesne strictly so called, (2) the land of the 
lord’s freehold tenants, (3) the mlUnagivm, the laud holden of 
the lord by villein or customary tenure. Now in the common 
case all these lands are bound together into a single whole by 
two economic bonds. In the first place, the demesne lands are 
cultivated wholly or in part by the labour of the tenants of the 
other lands, labour which they are hound to supply by reason 
of their tenure. A little labour in the way of ploughing and 
reaping is got out of the freehold tenants; much labour of 
many various kinds is obtained from the tenants in villeinage, 
so much in many oases that the lord has but small, if any, need 
to hire labourers. Then in the second place, these various 
tenements lie intermingled ; neither the lord’s demesne nor the 
tenant’s tenement can be surrounded by one ring-fence. The 
lord has h^s house and homestead ; each tenant has his house 
with more or less curtilage surrounding it; but the arable 
portions of the demesne and of the various other tenements lie 
mixed up together in the great open fields. There will be two 
or three or perhaps more great fields, and each tenement will 
consist of a number of small strips, of an acre or half-acre 
apiece, dissipated about in each of these fields*. These fields 
are subjected to a common course of agriculture, a two-field 
system or a three-field system, so that a whole field will lie 
idle at one time, or be sown with winter seed or, as the case 
may be, with spring seed. After harvest and until the time 
for tilling comes, the lord and the tenants turn their beasts 
to graze over the whole field. 

Then we further notice that the various tenements, at least 
those held in villeinage, are supposed to be of equal extent and 
of equal value, or rather to fall into a few classes, the members 
of each class hoing equal among themselves. Thus it is usual 
to find a number of tenants in villeinage each of whom is said [p.sis] 

another mistake oonfoonded oonfasion. Bracton, f. 263, apparently believed 
that the word was connected with the Latin mensc.- ‘est autem dominioum qnod 
quia babet ad mensam soam'; the demesne lands supply the lord’s table, they 
are bis ‘board-lands.’ Of. Whitby Oart, i. 200; ‘et ea aonditioue...illam 
. . .teiram ecolesioe reddidi nt nnllus a dominica mensa illam anfeiret.’ Spelman, 

G-loss. s.v. domtnieim, long ago pointed out that the > in dememe is an 
’ntruder. 

’ Thus a tenement containing in all bat flvo acres may consist of no less 
tliau fourteen disoonneeted pieces ; Binae, ed. Hunter, i. 42. 
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to hold a virgate or yard of land. Each of them has his house 
and the same number of strips of arable land; each of them 
does precisely the same service to his lord. Then there may 
appear a class of half-virgaters, each of whom does about half 
what is done by a virgater; and theie may be classes which 
have smaller tenements but which yet have some arable land. 

Then, most likely, there will be a class of cottagers without 
any arable ; but the cottage and croft of one of them will be 
regai-ded as equal to the cottage and croft of another and will 
provide the lord with the same services. And we sometimes 
seem to see that the distribution of the arable strips is so 
arranged as to equalize the value of the various tonemeuts. All 
the virgates aro to he equal in value as well as equal in acreage 
so far as is possible. One virgater must not have more than 
his share of the best land. The strips have been distributed 
with some regularity, so that a strip of 5’s virgate will always 
have a strip of A’s to the right and a strip of O’s to the left of 
it. Then again, the manor will probably comprise meadow land 
and pasture land. Each virgate may have a piece of meadow 
annexed to it, the meadow being teated as an appurtenance of 
the arable land ; or again, some of the meadows may he divided 
each year by lot between the various tenants, and the lord may 
have certain strips thereof in one year and other strips in 
another year*; but, when the grass has been mown, all the 
strips will he thrown open to the cattle of the lord and his 
tenants. There is also land permanently devoted to pasturage ; 
a right to turn out beasts upon it is commonly annexed to 
every tenement or to every considerable tenement. Lastly, we 
must just notice that in the lord’s court the manor has an 
organ capable of regulating all these matters, capable for 
example of deciding how many beasts each tenement may send 
to the pasture, and, when the rights of the freehold tenants 
are not concerned, the decrees and judgments of this court will 
he binding, for the king’s court® will give no help to those who 
hold in villeinage. 

[p. 348] Now speaking generally we may say that the services which ViBdn 
the tenant in villeinage owes to his lord consist chiefly of the 
duty of cultivating the lord’s demesne. Before the thirteenth 
century is over we may indeed find numerous cases in which 
the payment of a money rent forms a substantial part of his 
i Yiuogradoff, p. 259. 
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service and he is hardly bound to do more labour than is ex- 
acted from many of the freeholders, some ploughing and some 
reaping It is very possible that there are some classes of 
tenants now reckoned to hold in villeinage, whose predecessors 
■were in this same position at a remote time ; they are gavel- 
momni, men who pay gafol, or they are censmrii, and such their 
forefathers may have been all along* To suppose that in all 
cases the system of rents paid in money or in produce has 
grown out of a system of labour services is to make an 
unverified assumption. On the other hand, in very many 
cases we can see that the money rent is new We may see 
the process of commutation in all its various stages, from the 
stage in which the lord is beginning to take a penny or a 
hal^enny instead of each ‘ work ’ that in that particular year he 
does not happen to want, through the stage in which he 
habitually takes each year the same sum in respect of the 
same number of works but has expressly reserved to himself 
the power of exacting the works in kind, to the ultimate stage 
in which there is a distinct understanding that the tenant is 
to pay rent instead of domg work. But we may for a moment 
treat as typical the cases in which the tenant hardly pays any- 
thing. Of such c,iaes there arc plenty. The tenant may pay 
some small sums, but these are not regarded ns the rent of his 
tenement. They bear English names ; sometimes they seem to 
have their origin in the lord’s jurisdictional powers rather than 
in his lights as a landowner, as when we read of tuikingpenny, 
wardpenng, witepemy ; sometimes they look like a return made 
to the lord, not for the tenement itself, but for rights over the 
wastes and waters, as when we read of fishsiher, woodsilver, 
sedgesilver. But in the main the tenant must work for his 
tenement. 

Now the labour that he has to do is often minutely defined [p B48] 
by the manorial custom and described in the manorial ‘ extent.’ 

Let us take one out of a thousand examples. In the Abbot of 
Bamsey’s manor of Stukeley in Huntingdonshire the services of 
a virgater are these" : — ^From the 29th of September until the 
29th of June he must work two days a week, to wit on Monday 
and Wednesday; and on Friday he must plough with all the 
beasts of his team; but he has a holiday for a fortnight at 

* Vmogtadofl, ESBay t chap. VL 

^ Cart, Bams. i. 893. 
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Christmas and for a week at Easter and at "Whitsuntide. If one 
of the Fridays on which he ought to plough is a festival or if 
the weather is bad. he must do the ploughing on some other 
day. Between the 29th of September and the 11th of November 
he must also plough and harrow half an acre for wheat, and for 
sowing that half-acre he must give of his own seed the eighth 
part of a quarter : whether that quantity be more or less than 
is necessary for sowing the half-acre he must give that quantity, 
no more, no less: and on account of this seed he is excused 
one day’s work. At Christmas time he must make two quarters 
of malt and for each quarter he is excused one day’s work. At 
Christmas he shall give three hens and a cock or four pence 
and at Easter ten eggs. He must also do six carryings {ave~ 
ragia) in the year within the county between the 29th of June 
and the end of harvest at whatever time the bailiff shall choose, 
or, if the lord pleases, he shall between the 20th of June and 
the 29th of September work five days a week, working the 
whole day at whatever work is set him, besides carrying corn, 
for he shall carry but four cartloads of com for a day’s work. 

If at harvest time the lord shall have two or three 'boon works’ 
(precaiioTies), he shall come to them with all the able-bodied 
members of his family save his wife, so that he must send at 
least three men to the work. He pays sheriff’s aid, hundred- 
penny and ward-penny, namely 

Now the main features of this arrangement we find repeated Week work 
in countless instances. The tenant has to do 'week work,’ as it dare, 
has been called: to work two or three days in every week 
during the greater part of the year, four or five during the busy 
summer months. Then at harvest time there are also some 
‘boon days’ {'preoariae, precationes)’, at the lord’s petition or 
boon the tenant must bring all his hands to reap and carry the 
i;p. 850 ] crops and on these days the lord often has to supply food ; at 
Stukeley it is bread, beer and cheese on the first day, meat on 
the second, herrings on the third. But matters are yet more 
minutely fixed. Our Stukeley tenant has to ' work ' so many 
days a week; the choice of work rests with the lord, but 
custom has fixed the amount that shall be accounted a day’s 
work. For instance on the neighbouring manor of Wai'hoys 
gathering and carrying three bundles of thorns are regarded as 
a day’s work\ At Stukeley if the tenant has to fell timber, the 
^ Ciut. Bams. i. 810. 
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day’s work is over at noon, unless the lord provides dinner, and 
then the work lasts all day. Sometimes it is remarked that a 
task which counts as a day’s work can really be done in half a 
day^ The exact distance that he must go with his lord’s 
wagons in order that he may claim to have performed an 
averagium is well known, and, when the lord is hound to supply 
food or drink, the quantity and quality thereof are determined. 

On the Eamsoy manors a sick tenant will he excused a whole 
year’s work if his illness lasts so long ; after the year he must 
get his work done for him as best he may. A half-virgater 
will do proportionately less work, a cottager still less ; thus at 
Stukeley the cottager works on Mondays throughout the year 
and on Fridays also in harvest time. 

There is more to bo said. Our Stukeley virgater pays 
‘merchet’ as bast he may, that is to say, if he wishes to give 
his daughter in marriage he must pay money to the lord and 
the amount that he has to pay is not fixed, If he has a foal 
or calf born of his own mare or cow, he must not sell it without 
the lord’s leave. If he has an oak, ash or pear-tree growing in 
his court, he must not fell it, except for the repair of his house, 
without the lord’s leave. When he dies his widow shall pay 
a heriot of five shilliogs and be quit of work for thirty days. 

These are common features, and the merchet is of peculiar 
importance, as will be seen hereafter. Sometimes it is only 
paid if the girl is married outside the vill; sometimes the 
amount is fixed. And so as to selling beasts ; occasionally the 
lord’s right is but a right of preemption. And then in many 
cases the villein tenants are liable to be tallaged, sometimes 
once a year, sometimes twice in seven years ; sometimes the [p.86l] 
amount of this tax is defined, sometimes they can be ' tallaged 
high and low ’ {de haut m bos). Often they are hound to ‘ suit 
of mill,’ that is to say, they must not grind their corn else- 
where than at the lord’s mill. About all these matters we 
sometimes find rules which set certaiu definite limits to the 
tenant’s duty and the lord’s right*. 

. Such were some of the commonest services due firom the 


1 CaTt. ItamB. i. 315: 'opera ad taechum assignata, quae aliquando per 
dimidium diem poteiunt adimplen.' 

a xhue Oart. Bama. i. 473: the tenant owes suit to the lord’s mill; but 
between 1st Aug. and 29th Sept, he may grind eteewhere if the lord’s mill is too 
busy, and earn that he has piuoheeed may he ground anywhere. 
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holder of a villein lenement. . As yet, however, we have at- 
tained to nothing that can ho called a definition of the tenure. 
To say that it is a tenure defined hy custom but not proteeted 
by the king's couits is no satisfactoi-y definition, for this, as 
already said, is to mistake the consequence for the cause. Now 
Braoton constantly assumes that everyone will understand him 
when he speaks of villein services, but he never undertakes 
to tell us precisely what it is that makes them villein, and, 
when we turn to the manorial extents, we not unfrequently 
meet with tenures that we know not how to classify. Apart 
from the tenants who certainly are freeholders and the tenants 
who certainly hold in villeinage, we see here and there a few 
men whose position seems very doubtful; wo do not like to 
predict either that they will or that they will not find pro- 
tection in the royal courts. We have to remember that the 
test which in later days will serve to mark off freehold from 
copyhold tenure is as yet inapplicable. No one as yet holds 
land ‘by copy of court roll’; the lords are only just beginning 
to keep court rolls and it is long ere the court roll becomes a 
register of title. If alienations and descents axe entered upon 
it, this is done merely to show that the steward has received or 
has yet to collect a fine or a heriot, and the terms on which a 
new tenant takes land are seldom mentioned. If from a modern 
conveyance of a copyhold tenement we abstract the copy of the 
court roll and even the court roll itself, we still have left the 
intermediation of the lord between the vendor and the pur- 
chaser : the land is supposed to pass through the lord’s hand. 
[p.862] But when dealing with the thirteenth, to say nothing of the 
twelfth, century, we can not make the lord’s intervention a 
proof of villein tenure. We may well find the conveyance of a 
freehold taking in all essentials the form of ‘surrender and 
admittance ’ ; the old tenant yields up the land to the lord, the 
lord gives it to the new tenant ; the transaction takes place in 
court ; the symbolical rod is employed ; no charter is necessary'. 
Indeed when there was to be no subinfeudation but a substitu- 
tion of a new for an old tenant, we may well be surprised that 
this could ever be effected without a double conveyance More- 
over if we say that the lord can prevent the alienation of villein, 
but can not prevent the alienation of free tenements we still 
have not solved the question ; to say that a tenement is villein 
' See aliove, p. 346. 


p. H. I. 


24 



370 Tenure. [bk. ii. 

because it can not be alienated ^tbout tbe lord’s consent, is to 
put the cart before the horse. 

‘The will ^ Nor again can we find the solution in the phrase ' to hold at 
■ the will of the lord.' If for a moment we take this phrase 
merely to denote that the tenure is unprotected by the king’s 
court, we are brought once more to the fijuitless proposition 
that it is unprotected because it is unprotected. If, on the 
other hand, we take the phrase to imply that there is no court 
which protects the tenure, or that the lord can at any moment 
eject the tenant without breach of any custom, then, to say the 
least, the great mass of villein tenures will escape from our 
definition. Tenures which really are tenures ‘at will,’ un- 
protected by any custom, are to be found, and that too in high 
places, but then they are in general carefully distinguished 
from the villein tenures. In the extents and manorial rolls 
of the thirteenth century it is rare to find that the tenants 
in villeinage are said to hold at the will of the lord*. Still 
when we turn, as we now must, to find the element in villein 
services which makes them villein, this phrase ‘at the lord’s 
wUr must again meet us. 

VUieiiiage That a tenure which compels to agricultural labour is [p.86S] 
" ' unfree, this we certainly can not say. The philology of the 

time made ploughing service the characteristic feature of 
socage’, and often enough a fireeholder had to give his aid in 
ploughing and reaping his lord’s demesne ; nor can we say for 
certain that he could always do his work by deputy, for the 
duty cast upon him was sometimes such as could not well be 
delegated, in particular that of riding after the labourers ‘ with 
his rod’ and keeping them up to their work’. There is 
nothing servile in having to do such a duty in person. In 
general, no doubt, the freeholder only aids his lord’s agriculture 

r In the Hundred Bolls the phrase 'at the will of the lord’ oocuis often 
enough in eonnexion with pattioular servioes, «.g, ii. 479, 'possunt talliari ad 
voluntatem domini ’ ; and where rent is payable the same phrase is often used 
to show that the lord has a ohoios between rent end work, e.g. ii. £S4, ‘et valent 
ooneuetudines einsdem per annum ad voluntatem domini vj. sol.’; but it is rare 
to find it said that the tenant in villeinage boZdi at the wiU of the lord. How- 
ever the inrors of the Korthstow hundred of Oambridgeehire say this plainly in 
some caeee (11. 461-2) ae also do those of the Papworth hundred. 

’ See above, p, 263. 

> Thus when it is said that a tenant mnst bring his servants to the boon 
works ' et ipse debet eos adducere ei ibi interesse,’ his presenoe in psrson seems 
required; Plaelt. Abhrev. p. 97 (Bedf.). 
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during a few weeks in the year ; he helps at the ' boon works ’ 
but does no ‘ week work ' ; still it is difficult to make the 
distinction between freedom and unfreedom turn upon the 
mere amount of work that has to be done. If there is no 
villeinage in labouring ten days in the year why should there 
be any villeinage in labouring three days a week? On the 
whole our guides direct us not to the character, nor to the 
amount of the work, but to its certainty or uneeitainty\ 
The typical tenant in villeinage does not know in the evening 
what he will have to do in the morning’. Now this, when 
properly understood, is very generally true of the tenants who 
are bound to do much labour, to do 'week work.' They 
know a great deal about the amount of work that they will 
have to do in each year, in each week, cn each day ; they know, 
for example, that the custom exacts from them three and no 
more ‘ works’ in every week, that Tuesday is not a work day, 
that if they are set to ditah they must ditch so many perches 
'before the ‘ work ’ will be accomplished, that to drive a cart to 
one place is ‘ one work,’ to another place ' two works ’ ; they know 
whether when set to thresh they can stop at nones or must 
go on to vespers. Still there is a large element of real uncer- 
tainty ; the lord’s will counts for much ; when they go to bed on 
Sunday night they do not know what Monday’s work will be : it 
may be threshing, ditching, carrying , they can not tell. This 
seems the point that is seized by law and that general opinion 
[p. 854] of which law is the exponent ; any considerable uncertainty as 
to the amount or the kind of the agricultural services makes the 
tenure unfree. The tenure is unfree, not because the tenant 
' holds at the will of the lord,’ in the sense of being removable 
at a moment’s notice, but because his services, though in many 
respects minutely defined by custom, can not be altogether 
defined without frequent reference to the lord’s will. This 
doctrine has good sense in it. The man who on going to bed 
knows that he must spend the morrow in working for his lord 
and does not know to what kind of work he may be put, though 
he may be legally a free man, free to fling up his tenement and 
go away, is in fact for the time being bound by his tenure 
to live the same life that is led by the great mass of unfree 
men. Custom sets many limits to his labours; custom sets 
many limits to theirs ; the idea of abandoning his home never 
^ Note Book, pi. 1210. ’ Bcaoton, f. 26, 208 b, 

2i— 2 
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enters his head ; the lord’s will plays a large part in shaping 
his life. 

This then seems to have been the test usually applied by 
the king’s court. If the labour services are ‘ uncertain,’ the 
tenure is unfree ; and it is a test which condemns as unfree the 
great bulk of the tenures which obliged men to perform any con- 
siderable amount of agricultural labour for their lord, because, 
however minutely some particulars of those services may be 
defined, there is generally a spacious room left for the play of 
the lord’s will. Thus the test roughly coincides with another : — 
labour service is not necessarily unfree, but a service which 
consists of much labour, of labour to be done all the year round, 
is almost of necessity nnfree ; for al m ost of necessity the tenant 
will be bound to obey, within wide limits, whatever commands 
the lord or the lord’s bailiff may give him. Thus to hold land 
by ' fork and flail,’ by work done day by day, or week by week 
on the lord’s demesne, is to hold in villeinage’. 

Other tests are in use. Any sei'vice which stamps the' 
tenant as an unfree man, stamps his tenure as unfree; and in 
common opinion such services tihere are, notably the merohe^m. 

Now among the thousands of entries in English documents re- 
lating to this payment, it would we believe be utterly impossible 
to find one which gave any sanction to the tales of a im primae 
noatisK The context in which this duty is usually mentioned [?■ 8S6I 
explains at least one of the reasons which underlie it. The 
tenant may not give his daughter (in some cases his son or 
daughter) in marriage — at least not outside the manor,— and 
he may not have his son ordained, and he may not sell horse or 
ox, without the lord’s leave : — ^the stock on the tenement is not 
to be diminished. No doubt a subjection to this restraint was 
regarded as very base, and sometimes it is described in vigorous 
words which express a free man’s loathing for servility : — ‘ he 
must buy, he must make ransom for, his flesh and blood.’ This 
is intelligible; a payment for leave to give cue’s daughter 
in marriage or for leave to send one’s son to school, naturally 
suggests bondage, personal bondage, bondage which is in one’s 
blood. It is constantly used as a test of personal .serfage 

^ Pladt. Abtrev. p. 23 (Bucks.): 'tenst ad furaam et dagellnm et in 
villenagio'; Ibid. p. 92 (Korth.); 'per oonsnetudiusa servileB ad foroam et 
Jiagellnm.' Sea Tinogradofi, p. 170. 

a These stories are examined by Earl Schmidt, Jus Frimaa Nootia. 
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and a fm'tion of unfree tenure. Bracton will just allow that 
the man who has to pay a tnorchet need not be a bondman ; 
it may in a given case be an incident of unfree tenure 
rather than of personal servility. However, though this test 
was commonly applied, we can not say that it was conclusive 
even of the unfreedom of the tenure. In Northumberland 
there certainly were lords of manors, lords of entire vUls, who 
paid merchet and then we have to remember that in Sootland, 
at least according to the Regiam Maieatatem, every woman, 
were she noble, were she serf, paid ‘merchet,’ paid it in kine 
(an earl’s daughter paid twelve cows)®, while in Wales a similar 
payment was made on the marriage of every girl'. Very 
possibly several different pa3rments originating at different 
times, perhaps among different races, and expressive of different 
ideas have been fused together ; but in England the merchet 
is generally regarded as a base payment, a mark, though not 
a conclusive mark, of personal unfreedom*. 

^ Soo e.g. Tosta do Neyills, p. 398. 

^ Bag. Maj. lib. iv. a. 64. 

* Anoieuii Laws of Wales; see Index 8.v. aiiwbyr, amohragium, 

* In two plaoee Braaton (f. 86, 208 b) speaks as thongb mercliet oonld never 
be exacted from a free man; in a third passage (t 196) he allows that a free 
man may be oompolled to pay it by reason of an exprese agreement. Bleta, 
p. 193, and Britton, i. 106, think that it ie not oonolneive of personal un- 
fieodom. Bor the law of later days see Littleton, seoB. 174 (on interpolation), 
200 and Ooko's oomment thereon. Coke’s dootrine is that the merchet may 
be exacted from a free man by reason of speoial reeeivation, though not by 
rcaeon of general onetom, and the positive half of this rnlo seems to be borne 
out by 7. B. 4S Bdw. HI. f. 6 (HU, pL IS); ae to the negative half, see Little- 
ton's remark in T. B. 84 Hen. 71. f. 16 (Miob. pi, 28). In 10 Bdw. III. f. 22 
(Fasoh. pi. 41) a ease oame before the court illnstratlng the Norihumhidou 
tenures referred to in our text; the tenant, it is said, did homage, paid soniaga 
and merchet. It is chiefly in Noitbambria, the borne of drengage and thegnage 
(see above, p, 279), that freeholders are to be found paying merchet; but 
tenants bearing the distinctive name of Freeman and yet paying merchet are 
met with elsewhere, e.g. Fleas in Manorial Oourta, i. 94. Yinogradoff, p. 154, 
argues from the Hundred Bolls that there were ooneddeiable parts of England 
in which the villeins were not snbjeot to this exaction, since the jurors of some 
hundreds say nothing about it. But when we And it habitually mentioned 
tbrou^out some hundreds and never mentioned in others, the sounder 
infei'ence seems to be that it was almost universal. Some juries think £t to 
mention it, others do not; just as some juries think fit to say that the villeins 
bold at the will of the lord, while others do not. So again the jury for the 
Langtree hundred of Oxfordshire (ii. 774) oall oU the tenants in vUleinaga 
serai, while in some Oambridgeshire hundreds they are in general mstwmaarii. 
Bor a disouBsion of the derivation of the word merehet see T. B. 16 Bdw. HI., 
ed, Flke, Introduction, pp. xv-xliii. 
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Other testa are at times suggested. The duty of serving as fp. sbbj 
the lord’s leevo whenever the lord pleases, the liability to be 
tallaged ‘high and low,’ these also are treated as implying 
personal bondage'. If the tenement descends to the youngest 
son instead of to the eldest son or to all the sons, the inference is 
sometimes drawn that it is not free. On the whole, however, 
our books constantly bring us back to the ‘ uncertainty’ of the 
service as the best criterion of villein tenure. Certainty and 
uncertainty, however, are, as we have seen, matters of degree. 

In few, if any, cases is there no custom setting bounds to the 
tenant’s duty of working for his lord; in most cases many 
bounds are set ; the number of days in every week which he 
must spend on the demesne is ascertained ; often the amount 
of any given kind of labour that will pass for a day’s work is 
determined ; but yet there is much uncertainty, for the tenant 
knows not in the evening whether in the morning he will be 
kept working in the fields or sent a long journey with a caat. 

We need not be surprised therefore if in the thirteenth century 
‘freehold’ and ‘villeinhold’ are already becoming tochnioal [p.857] 
ideas, matters of law ; jurors who can describe the services are 
unwilling to say whether they are free or unfree, hut will leave 
this question for the justices’. And next we have to note that 
though labour service, indefinite or but partially defined labour 
service, seems to be the original essence of villein tenure, this 
does not remain so for long. When once it has been established 

> I^ow and then in the extents a man who seems to be a freeholder is said 
to pay tallage; e.g. Oact. Bami, i. 323: *dat tnUiagium omn villanis ^uotlcus- 
otmque ipsi talliantur.’ In T. B. 8 Bdw. XU. f. 66 (Mioh. pi. 81) it is said tliat 
the hishop of Ely held land hy the seivice of being tsUaged along with the 
villems. Of oonise the bishop was free, but his tenement also seems to have 
been considered free. * 

* Thus, Haoit. Abbiav. 90 (Uid.), in 1316 jurors say— We do not kiow 
whether the tenement ie free; the tenant had to plough three acres for his lord, 
to mow three turns and oatiy to the lord’s bam, receiving for this the beet 
eheep in the lord’s fold, to attend boon days and give an Easter egg; we never 
heard that he made fine for marrying his daughter or selling his oxen; but the 
lord used to seek an aid from him ouoe in seven years. Eeld that the tenement 
was free. On p. 84 (Berk.) is another speoial verdict in an action for dower; 
there le no week work; the jnrote however had never heard of a woman being 
endowed of such a terument, but after her husband’s death the widow used to 
hold the whole. Held that the tenement was not free, at least for the pnrpoee 
of endowment. In 1338 (Bote Book, pi. 381) we find another case in wUch, 
acoording to one story, the jurors doubted, because, though the tenant owed 
laboni servioes, he knew ' quid dehuit faoete et quid non.’ 
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that a tenement is nnfree, that tenement will not boeome 
free, at least in the eyes of lawyers, even though tho services 
are modified or transformed. Without any definite agreement, 
a lord begins to take money instead of exacting labour, and 
gradually it becomes the custom that he shall take money, and 
a precisely fixed sum of money, in lieu of all the week-work. 
This change does not give the tenant a freehold, a right in the 
land which the king’s courts will protect j something far more 
definite would be required for that purpose, an enfranchisement, 
a feoffment. Thus it falls out that a tenant who according 
to the custom of the manor pays a money rent and does no 
more labour for his lord than is owed hy many a freeholder, 
may still he no freeholder but a tenant in villeinage ; he still is 
protected only by custom and in the view of the royal justices 
is but a tenant at will. Then gradually what has been called 
‘the conveyancing test’ becomes appUoable. Dealings with 
villein tenements are sot forth upon the rolls of the lord’s 
court ; the villein tenement is conceived to be holden ‘ by roll 
of court,’ or even ‘by copy of court roll,’ and the mode of 
conveyance serves to mark off the most beneficial of villein- 
holds from the most onerous of freeholds; the one passes 
hy ‘surrendor and admittance,’ the other by ‘feoffment.’. In 
i>.868] Henry Ill’s time this process which secured for the tenant 
in villeinage a written, a registered title, and gave him the 
name of ‘copyholder,’ was but beginning, and it is possible 
that in some cases the lord by taking money instead of labour 
did as a matter of fact suffer his tenants to become freeholders ; 
but probably he was in general careful enough to prevent this, 
for him undesirable, consequence, by retaining and enforcing a 
right to some distinctively servile dues. But our definition of 
villein tenure must be wide enough to include cases in which 
there has been a commutation of labour service into rent, and 
on the whole we may do well in saying that villein tenure 
is tho tenure of one who owes to his lord in respect of his 
tenement ‘ uncertain ’ labour services, or who (hy himself or his 
predecessors) has owed such services in the past, or who is 
subject to distinctively servile burdens such as merchet, ar- 
bitrary tallage, or the duty of Serving as reeve. This we believe 
to be the main idea; but we must receive it subject to two 
remarks, namely, that, as so often said, ‘uncertainty’ is a 
matter of degree, and that in some cases a tenure which all 
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along; had been tenure at a money rent may have boon brought 
■ffithin tho sphere of villeinage by some untruo, or at all events 
unverified, theory as to its past history. Hero as elsewhere law 
haa done its work of classification by means of types rather 
than by means of definitions*. 

To fix in precise words the degree of binding force that the [p-sss] 
lords in their thoughts and their deeds ascribed to the manorial 
custom would be impossible. Generalizations about the moral 
sentiments of a great and heterogeneous class of men are apt to 
be fallacious, and, when a lord pays respect to a custom which 
can not he enforced against him by any compulsory process, it 
will he hard for us to choose between the many possible motives 
by which he may have been urged; provident self-interest, a 
desire for a quiet life, humane fellow-feeling for his dependants, 
besides a respect for the custom as a custom may all have pulled 
one way. There is some evidence to show that the mere rever- 
ence for the custom as a custom grow weaker during the thir- 
teenth century. When early in that age the king’s justices were 
considering whether they would not protect the villeiu tenant 
against his lord", they must have felt that the custom was very 
like law. On tho other hand, when they had definitely aban- 
doned this enterprise, the lords must have been more and more 

* It may te BBid that we coutiadiat Braoton in mahing 'nneertaini?' tho 
essence of villein service, for he not nsfieqneiitl; [e.g. f, 7, 26) speahs of viUein 
servioea and servile worhs whioh are oertain and determinate; such ate the 
eerviece and walks owed by some classes of tenants on the anoient demesne. 

The tmth is that the term 'certain’ is used in two difterent but olosoly eon- 
neoted senses; the one takes the law of the king’s court, the other takes the 
onstom of the manor as its criteiion. Services may he aooonnted uncertain 
either (1) heeanse the custom can not define them without bequent reference to 
idle loid’s will, or (2) heeanse, if the lord chooses to break the onstom, the 
king’s court will not help the tenants. In the ordinary ease of villeinage the 
services oie uncertain in both senses, and uncertain in the second sense because 
uncertain is the first. But there ore eases on the anoient demesne in which 
the services are uncertain in the first, but not in the seoond sense, and these 
seem to be Braeton's ‘ eervitla viliana eed oerta.’ We eon not fully define them 
without speaking of the lord's will, nevertheless the definition is legally binding 
on the lord. Suppose the terms of a tenure to be that A must work three days 
a week for 3 at whatever kind of agricultural labour 3 may require; in one 
sense these terms are vary unoertain, but if oourts of law enforce them, then in 
another sense they ate certain. Still it is not to be denied that the word 
‘ villeitt ’ may sametimes have been applied to any bard work in the fields. In 
the tiuiteenth century it was a word of abuse; a 'villein deed’ is a base and 
cowardly deed; ' villein words ’ are gross words, bad language. 

" Abave, p. 869. 
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tempted to regard the cuhtom as but a revocable expvc.ssion of 
their oto wills'. Certainly the lawyer’s began to use language 
which must have suggested to the lords that they might eject 
their tenants whenever they pleased*. On the whole, however, 
the two clauses of the formula which is in after times to describe 
the position of the copyholder, grew into definiteness side by 
side : — the tenant in villeinage holds ‘at the will of the lord,’ 
but ‘according to the custom of the manor.’ 

Our task is the more difficult because fully developed copy- 
hold tenure, even as it exists in the nineteenth century, allows tenure in 
that there are many acts and defaults by which a tenant may 
forfeit his tenement. Now a strict definition of these causes of 
forfeiture only appears late in the day; little of the kind is 
to be found in the ‘ extents’ of the thirteenth century. Seldom, 
if aver, were the lords brought to acknowledge that the causes 
of forfeiture were definable. Many admissions against their own 
interests the ‘ extents’ of their manors may contain ; they suffer 
it to be recorded that ' a day’s work’ ends at noon, that in return 
360] for some works they must provide food, even that the work is 
not worth the food that has to be provided; but they do not 
admit tlmt for certain causes and for certain causes only may 
they take the tenements into their own hsnds. 

As a matter of fact, it is seldom of an actual ejectment that Ejeotmont 
the peasant has to complain. If he makes default in his services, '' 
he in general suffers no more than a small amercement ; seldom 
does it exceed six pence. Even if he commits waste, if, for 
example, ha lets his house go out of repair, he generally has Ml 
warning and an opportunity for amending his conduct before the 
lord takes the extreme measure of ejecting him. An extreme 
measure it was, for tenants were valuable ; then as now ‘ it paid 
to be a good landlord.’ Two motives, and perhaps two only, 
might make a lord wish to clear the cultivators from his land ; 
he might wish to fill their place with beasts of the chase or with 
monks. Happily for the peasantry, rights of sporting were 
franchises which had to be purchased from the king, while we 
may hope that the pious founder dealt generously with his 
tenants. One of the stories which best illustrates the nature of 
their customary rights tells how when Henry 11. was founding 

Thus Braolou, f. 268: ' villena^inm quod tradltur villanle, quod quia 
tempestive et iutempeative leaumsie poaait pro voluutate aua et revosare.' 

^ Boe e.p. BiiUou’e dednition of tha tsnute as given above, p. 3C0. 
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the Carthuaian prioiy of Withatn in Somersotahirc be cleared 
the villeins olf the land, but gave each of them the dioicc of 
becoming free or receiving a tenement in any royal manor that 
he might choose. But the holy Hugh was not content with this, 
he made Henry pay compensation to the villeins for their houses ; 
nor did he stop there ; they must be allowed to carry away the 
materials, though for these they have already received a money 
equivalents At an earlier date an Earl of linooln, clearing the 
ground for Revesby Abboy, had given the dispossessed rustics 
a choice between freedom and other tenements’. 

"What the tenant in villeinage had to fear was not so much 
arbitrary ejectment as an attempt to raise his rent, or to exact 
from him new and degrading services which would make him 
an unfree man. We can not altogether acquit the lords of such 
attempts. The fact that the services described in the later ‘ ex- 
tents ’ seem heavier than those described in the earlier, the fact 
that the debasing merohetvm seems to become far commoner as 
time goes on, these facts are not very cogent, for the extents [p. 861] 
become more minute and particular and we seldom can be quite 
sure that what is expressed in the later documents was not 
implied in the earlier*. We can not so easily dispose of the 
evidence that late in the thirteenth century large mosses of the 
tenants believed and sought to prove that their lords had broken 
the custom and imposed new burdens upon them. They sought 
to show in case after case that they were living on the ancient 
demesne of the crown, and that therefore they were protected 
against any increase of services. Generally they failed] Domes- 
day Book was produced and proved that they had no right to 
claim the king’s help. The fact remains that they had hoped 
to prove that the lords were breaking the custom. To this we 
must add that in many of these cases the lord was a religious 
house*. Now there is plenty of evidence that of all landlords 

’ Magna Vita 8. Eagosis, p. 68; Bomersetdate Pleas, pi. 1521, 

* Monast. v. 454. See as to tlie foundatdes of Eirkstall, Ibid. v. 530-1, 

*aaotis habitatonbas.’ 

’ However it seems olear tbat during ibe Udrtesnrii century tbe bishop of 
Ely inoraassd the serrioes of some of bis Oambridgeshiie tenants, He exactsd 
one mote day’s work in the week. tCbis appeals on a comparison of the two 
unprinted registers usa. Got. Xib. B. 2; Gland. 0. 11, 

’ The Plaoitorum Abbreriatio for the drsi twenty years of Edward I.’s reign 
gives at least twenty aotions of this ebaraoter, in ten of which the defendant 
was a leligiauB bouse. In foniteen out of the twenfy it was shown that the 
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the religious houses were the moat severe — not the most op- 
pressive, but the most tenacious of their rights ; they were bent 
on the niaintcnanoo of pure villein tenure and personal vil- 
leinagfe The immortal hut soulless corporation with her wealth 
of accurate records would yield no inch, would enfranchise no 
serf, would enfranchise no tenement. In practice the secular 
lord was more humane, because he was more human, because 
he was careless, because he wanted ready money, because he 
would die. Still it is to the professed in religion that we may 
fairly look for a high theory of justice, and when we find that 
it is against them that the peasants make their loudest com- 
plaints, we may he pretty sura that the religion of the time 
saw nothing very wrong in the proceedings of a lord who without 
any cruelty tried to get the most that he could out of his villein 
tenements. We may well doubt whether the best morality of 
the time required him to regard the villein services as fixed for 
good and all, or as variable only by means of some formal agree- 
ment such as never could have been made had but one tenant 
[p.86!!] refused his consent. The process of commutation, which in the 
end was to give the copyholder his valuable rights, was set 
going by the lord’s will ; he chose to exact money instead of 
labour, and, if he took hut a fair sum, he was not to be con- 
demned. We can not contend therefore that the lord's will was 
fettered by rigid cn-stom, or that any man conceived that it 
ought to he so fettered. On the other hand, as wo shall soon see, 
thoro is in the king’s treatment of his peasants, the men of ' the 
ancient demesne,’ a convincing proof that the just landlord was 
expected to pay head to the custom and not to break through 
it save tor good cause. 

Had the tenant in villeinage heritable rights ? Of rights 
recognized by the king’s courts we have not to speak; hut theyilafa'” 
manorial court frequently admitted that his rights were herit- 
able, at least as against all but the lord. Often a claimant 
comes into court and declares in set terms how he is the right- 
ful heir and how some one else is wrongfully withholding his 
inheritance. Thus, for example; ‘John of Bagmeie demands 
against John son of Walter of Wells one virgate of land with 
the appurtenances in the vill of Combe as his right according to 
the custom of the manor, and therefore as his right, for he says 

mttnoi m question was not on the ancient demesne, and only in two oases (if 
we mistake not) did the tenants get a judgment. , 



380 


Tenure. 


[bk. it. 


that one John of Bagmere his grandfather died 8ei.sed thereof as 
his right according to the custom of the manor, and from that 
John the right descended according to the custom of the manor 
to his son William, the demandant’s father, whose heir the 
demandant is according to the custom of the manor*.’ This is 
just the formula which a man would use in the king’s court 
were he claiming a freehold inheritance, save that at every turn 
reference is made to the custom of the manor ; according to the 
custom inheritance is a matter of strict right as against all but 
the lord. The documents are much more chary of admitting 
that as against the lord the heir has any rights. On the death 
of a tenant a heriot becomes due, usually the best beast or best 
chattel or a fixed sum of money ; but this is regarded less as a 
'relief’ to he paid by an heir than as a payment due out of the 
dead man’s estate, and if an 'extent* speaks of the heir at all, 
this is in general to tell ua that he must ‘ do the lord’s will,’ or 
must ‘redeem the land at the will of the lordV The court rolls [>868] 
seem to show that as a matter of fact heirs were admitted on 
fairly easy terms, the lord taking an additional year’s rent or the 
like, and the pleadings in which hereditary right is asserted 
against others than the lord testify to a strong feeling that the 
villein tenements are heritable; still as againsb the lord the 
heir has rather a claim to inherit than an inheritance. The 
records of this age but rarely say that a tenant is admitted 
‘ to hold to him and his heirs,’ generally they say no more than 
that the lord has given the land to A. B. "VSTien, as would 
generally he the case, the tenants were personally unfree, the 
lord would have run some danger in talking about their heirs, 
for lawyers were saying that the serf could have no heir but his 
lord and drawing thence the deduction that a serf might he 
enfranchised by unguarded words®. This may be the reason 
why eai-ly court rolls, when they do expressly allow that a new 
tenant is to have transmissible rights, do so by speaking not of 

* Proceedings of the court of the Abbot of Beo at Oombe in Hampshire, 

A.i>, 1290; Belect Pleas in Hauotial Courts, i. 84; see also p. 89, where a man 
counts upon the seisin of his great.grandjnothBr. 

‘ Cart. G-looc. iii. 148 ; ' et post decessum ipsius heres eius redimei terram 
ad Tolnntatem domini.’ Ibid. p. 182: 'et post dseesBam sunm heres eius 
anteqnam terram illam ingrediatui redimet iUani ad voluntatem domini.’ Bot. 

Hund. ii. 874: ‘et si filius eorom yolueiit teneie eaudem terram tune faoit 
graCttm dieti Abjatis.' 

' ^ * Bracton, f. 1J2 b. 



Unfree Tenure. 


381 


oil. 1 . § 12.] 


his heirs but of his sequela. This is not a pretty word to use 
of a man, for it is the word that one uses of pigs and the like ; 
the tonant is to hold to him and his brood, his litter\ We 
shall hotter understand the nature of the heir’s right against 
the lord, a right to inherit if tho lord pleases, if we are per- 
suaded that in many a case the inheritance was not very valu- 
able. Certainly in the fourteenth century there were lords who 
would but too gladly have found heii's to take up the villein 
tenements at the accustomed services®. We may hardly argue 
thence to an earlier time ; but no doubt the services were often 
os good a return for the land as could have been obtained. A 
strong man with strong sons might do them and thrive ; the 
weak and needy could not, and were removed with the full 
[p.364] approbation of the other men of the vill, whose burdens had 
been increased by the impotence of their fellow-labourer. 

Further the lord took care that the tenements should not Unity 
be broken up among cohoiia Often the tenant’s widow enjoyed tano^nt. 
the whole tenement during her life or until she married a second 
time without the lord’s leave*. Often the customary rule of 
inheritance gave the land to the dead man’s youngest son, and 
this was accounted a mark of villein tenured Perhaps in some 
cases the family kept together, and the son who was admitted 
as tenant was regarded as representing his brothers ; hut this 
must have been a matter of morals rather than of law or of 
enforceable custom. By one means or another the unity of the 
tenement was preserved and it is rare to find it held by a party 
of coheirs. Exceptions there doubtless were, but on the evidence 
afforded by the ‘ extents' and the Hundred Eolla it is hard to 
believe that in the thirteenth century the lords held themselves 
bound by custom to admit the heir on his tendering a fixed 
fine*. ‘ Precarious inheritance,’ if we may use such a term, was 

^ ' So(iuela, dicitui de puUie equinis, vitvlinis, aliisque animalibus qnaa 
matiom aequuntar’; Du Oange, G-Ioasarium. When King John is forced to 
pcomise that he will banish his foreign captains ‘et totam seqnelam eomndem’ 

(Charter, o, 60), this phrase expresses a bitter hatred and contempt. Oerard de 
Athie, the most famous of the band, was, it was sai^, of servile birth. 

® Maitland, History of a Oombiidgeshire Manor, B. H. B. ix. 42811. 

® If a widow holds the whole of her husband’s tenement, instead of enjoying 
hut a third or a half, this is regarded as a sign that the tenement is villein; 

Plaoit. Abhrev. p. 84 (Berk). 

<> Note Booh, 794, 1006, 1062. 

0 The ' extent ’ of Holm in Norfolk, Cart. Bams. i. 401, is a rare example of 
a manor in whidh the tenements were allowed to desoend to oohoirs and 
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of common occurience in all zones of society. The baronial 
relief had but lately been determined ; the tenant by sorjeanly 
still relieved his land 'at the will of the lord.' We know too 
that in later days the heir of a copyhold tenant very often had 
to pay an 'arbitrary' fine, while in other cases lords have 
succeeded in proving that the suoceasors of the villein tenants 
were but tenants for life*. 

Alienation Of the alienation, of the sale and purchase, of villein tene- [p.SfiS] 
tmiBrnanfji. ffleuts W6 read little. We may be sure that this could not be 
effected without the lord’s leave ; the seller came into the lord’s 
court and surrendered the land into the steward’s hand, who 
' thereupon admitted the new tenant and gave him seisin. The 
new tenant paid a fine ; often it ivould be one year’s value of 
the tenement. But in this region there seems to have been 
hut little custom, and we may be fairly certain that the lords 
of this period did not allow that new tenants could be forced 
upon them against their will. If the tenant attempted to 
alienate the tenement without the lord’s leave, this was a causa 
of forfeiture’ ; if he attempted to make a lease of it, this, if not 
a cause of forfeiture, subjected him to an amei-cemont'. 

Tfflein ^ Finally we must note that the tenant in villeinage was 
Tfflom usually regarded as an unfree man, a bondman, villamus, naMvus, 

BtatuB. sei-ms. That a free man should hold in villeinage was possible, 
and up and down the country there may have been many free 
men with villein tenements; what is more, there likely enough 
were many men whose status was dubious. This is one of the 
most remarkable points in villeinage; villein tenure is of lar 
greater practical importance than vilieiE status. To prove that 

cohGireaaes; thus tbiea sons and ooheiis liold twelve eorea, six daughteia and 
* ooheiresaBB hold thitty aoiea. Bat then the tenure ie not villeinage of the 
common kind ; probably it ia not freehold for meiohet is paid, bat there ia no 
week work. The widow’s right to hold the whole or a portion of the tenement 
is often much better settled than the heir’s right. Thua at Biancaster, Oart. 

Bame. 1, 416, the widow gives a heciot and for this becomes entitled to enjoy 
half the land ; the eon or daughter, if each there be, must make fine for the 
other half ‘guoad meliaa poterit.’ In the Domesday of St Paul’s, p. 63, there ia 
an often cited paesage whioh eeems to show that the Oanons in 1333 admitted 
that some of their ouetomaiy tenants had heritable rights. On the other hand, 
in 1337 the monks of Ohiistohurch at Oanterboiy forbade the steward of a 
Devonahire manor to admit any heir or other person who demanded admittance 
as a right; Diteras Oantaaiienasa, i 339, S86. 

* See Ealmote Bolls of the Prioiy of Durham (Sarteea Soo.), lutiodnoiion, 

^ See the very early (1239] epeoimen of a ooact roll in Oart, Bams, i 423-9, 

' Select Pleas in Ilanoiial Ooniia, i. 91, 171, 
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a mau was personally nnfree was, as we g^all see in. the next 
chapter, a difficult matter, and a case in which a lord had in 
his own interest to undertake this proof was not very common. 
So long as the tenant did not make up his mind to quit hearth 
and home, leaving the means of his livelihood behind him, the 
lord had seldom to fall hack upon an assertion of personal 
bondage in order to get what he wanted. If the tenant was 
refractory the lord could distrain him, could take the tenement 
away for a time or for good and all. For all this however, 
the ' extents ’ of the thirteenth century show that in the estima- 
tion of their lords — and, we must add, of their neighbours, — 
the holders of unfree tenements ware as a general rule unfree 
men. This is apparent in ' extents’ to which the tenants them- 
selves pledge their oaths; it is plain upon the face of the 
Hundred Eolls. The juries of different hundreds may choose 
different phrases ; but in one way or another, either by using such 
86S] terms as mtiiitba and serous, which imply personal unfreedom, or 
by laying stress on the payment of the merohet, they generally 
show that in their opinion the case of a free man holding in 
villeinage is uncommon and may fairly be neglected by those 
who are dealing with large masses of men. 


§ 13 . The Ancient DerrkmeK 

The king is a great land-owner. Besides being the supreme ne 
lord of all land, he has many manors of his own ; there is a 
constant flow of lands into and out of the royal hands; they y,,, 
come to him by escheat and forfeiture, they leave him by gifts estates, 
and restorations. How a disfunction is drawn among the 
manors that he has. Some of them constitute, so to speak, the 
original endowment of the kingship, they are that ancient 
demesne of the crown which the Conqueror held when the 
great settlement of the Conquest was completed and was 
registered in Domesday Book’. What has fallen in since that 
time is not considered as so permanently annexed to the kingly 
office; it is not expected of the king that he will keep in 
his own hands the numerous honours, baronies and manors 

^ See VinogiadoS, ViUainage in England, p. 89fi. 

e See the Exon. Domeedav, D. B. iv. 7S: ’Dominioatna Begia ai Segnuw 
pertinau in Beveuiaciia.’ 
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wilh which felony and trcaaoxi and want of heirs are con- 
stantly supplying him; rather it is expected that he will 
give these away again. On the other hand, he ought not to 
dissipate the old demesne manors. He does give them out, 
and that too to be held of him heritably, but often he reserves 
a substantial money rent; they are to be held of him in ‘fee 
farm.’ This is hardly a matter of law ; all the king’s manors 
are the ting’s to give upon what terms he pleases ; still his 
ancient patrimony is regarded as more closely bound up with 
his office than are those mere windfalls which now and again 
come to his hands\ 

But in law also the distinction is important. We are [i).867] 
accustomed to define a ‘ franchise ’ as a portion of royal power 
in the hands of a subject, so that to speak of the king as 
hawing franchises would be a contradiction in terms. Never- 
theless in early history the king appears as the first of all 
franchiao holders, the first in point of greatness and the first, it 
well may he. in point of time. The king’s estates are (to 
borrow a word from abroad) ‘immunities,’ perhaps the oldest of 
all immunities ; they stand outside the normal, national system 
of justice, police and finance. Inside them them prevails a 
royal, which is also a seignorial, justice, and which remains 
distinct from the ordinary justice of the realm, even when that 
is done in the king’s name. The tenants on the ancient, the 
permanent, manors of the crown enjoy many ‘ liberties ’ which 
flow from the king’s rights, they are to a very high degree 
exempt from all justice, save that which is done among them 
by a court which they constitute and which is presided over by 
a royal bailiff, exempt to a very high degree even from the 
justice of the king’s ‘ courts of common law’ when those courts 
have come into existence. They know little of the sheriff ; they 
have not to attend the moots of the shire or the hundred; they 
need not serve as jurors ; wherever they go they pay no toll ; 
they are not taxed like other folk; on the other hand they are 
liable to he tallaged by the king. The king profits by these 
immunities; his manors are governed from within; the cul- 
tivators of his demesnes cannot be distracted from their duties 

> See Bleta, p. 3: ‘Antiqna menetia vel itua ootonae aunesa Begl non 
liceblt alieuaie, Bed oiania Bex coronae suae aBcnata levoeare teaetnr ’ ; Britton, 
i. 221, L strong support for this doctrine is found in vrbet seems to be tiia 
coronation oath of Bdward I.; see Stubba, Oonst. Hist, ii. 105, 
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to him'. He attracts men to hia land; the serf who lives 
there unclaimed for year and day is privileged against re- 
capture. 

When new manors come to the kind’s hands they do not O“co 

, , , . o •/ tuiQieiit 

enjoy these immunities. On the other hand, when the kzngdameaue, 
gives away in fee farm or otherwise one of tho ancient manors, 
the donee takes it with all its privileges. This we may say is 
an illustration of a genei'al rule of law : — the escheat of a mesne 
lordship should leave unaltered the rights and duties of those 
who are the subjects of that lordship, and if a lord puts a 
mesne between himself and Ms tenant, that tenant should 
[p. 368 ] neither gain nor lose by the change. Thus, once ancient de- 
mesne, always ancient demesne. The tenants who have been 
free of toll but liable to tallage should still be free of toll but 
liable to tallage, though the king has ceased to be and the 
Prior of Barnwell has become their immediate lord. 

All this would make the ancient demesne of importance in Peonlte 
the history of political arrangements, in the history of the tha onoient 
franchises, of justice, police and finance, though here the fron- 
chises and immunities enjoyed by the king’s estates would 
have to take thoir place beside the very similar franchises and 
immunities enjoyed by the estates of other privileged persons. 

But we do not at once see why there should he any form of 
land tenure peculiar to the ancient demesne. However, such a 
form of land tenure thore is. 

Briefly stated, tho phenomenon which deserves investigation 
is this : — On the ancient demesne there is a large class of per- stataa. 
sons whose economic and social position is much the same, if 
not quite the same, as that of the ordinary holders in villeinage, 
hut who ore very adequately protected by law, or by custom 
which has all the force of law, in the enjoyment of their tene- 
ments. This protection is given to them by two remedies spe- 
cially adapted to meet their case; the one is 'the little writ of 
right close according to the custom of the manor,’ the other is 
the wi'it of Momtmvermt. We will speak first of these reme- 
dies and then of the class for whose sake they exist. 

The ‘little writ of right close' is not unlike the ‘great writ rhelitae 
of right patent.’ This latter is the ordinary proprietary ' 

^ BiiUon, ii. p. 13, gives tbis ss the leason for the little wilt o{ right. Xha 
Bokemen who enjoy it me the tilleis of the king’s soil, and diepates ahont that 
soil are to be decided within the manor by simple and rapid prooesses. 


F. n. I. 
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remedy for oae who thinks that he ought to hold land by free 
tenure of a mesne lord. The writ patent is directed by the 
Idng to the mesne lord ; it bids him ' hold full right ’ (jpl&num 
rectvm teneas) to the demandant and adds a threat that if he 
is remiss, the king’s sheriff will interfered The lord then, if 
he has a court, holds a court, and justice can there be done to 
the demandant, though there are several ways in which the 
case can be withdrawn from his tribunal and removed first into 
the county court and then into the Hug’s court. Now the 
little writ is a similar writ. It is directed by the king to the 
bailiffs of the manor® — this will be so whether the king is 
himself the immediate lord of the manor or whether it is in &• 
the hands of a mesne — and it bids the bailiffs do full right to 
the demandant 'according to the custom of the manor’*. It 
contains no threat of the sheriff’s interference, and this may 
be the reason why it is a ‘ close writ ’ and not a ‘ patent writ,’ 
since no one but the recipient, who is not a public official, 
is required to act upon it. Thereupon the court of the manor 
proceeds to hoar and is fully competent to determine the cause. 
Still it acts under surveillance. If it is going wrong, the sheriff 
can be sent with four knights of the county to watch its pro- 
oeedings®, and there are means by which the matter can be 
brought before the king’s central court". This writ, we say, is 
in use both when the manor is in the king’s hand, so that the 
, demandant is claiming to hold immediately of him, and also 
when the manor has bean given to a mesne lord. In the latter 
case the lord himself may be the defendant. So long as the 
king is the immediate lord, there can be no writ against 
the lord; of course not; but the would-be tenant of a few 
acres on the ancient demesne is in this respect no worse off . 
than the mightiest of the barons ; be who would get justice out 
of the king must petition for it in humble wise. But when 
the manor has been given to a subject, then the writ will 
lie against him; he can be required to do justice in a case 
in which, if the complaint be true, he himself is the evil 


1 Glanv, zii. 0 . 8 ; Biooton, f. 838 ; Beg. Brev. f. 1. 

® When the lord bimeelf is the deforoiaot, it is directed to him, in other 
cases to his bailiffs, see Beg. Brer. t. 9 b. 

" Beg, Biev. f. 9. 

* the writ Accedas ad curiam. Beg. Brev. f. 9 b. 

‘ By the writ of Secordari, Beg. Brev. £. 10 b, 11. 
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doer. This is a roaiarkable point. The abbot of Eamsoy 
holds the manor of King’s Riplon, which is pai’t of the ancient 
demesne, Joan of Alconbuiy thinks that she ought to hold 
eight acres which are in the abbot’s hand. The abbot is 
summoned once, twice, thrice and then distrained once, twice, 
thrice, to appear in his own court and answer her demand 

Now so long as the manor is in the king’s hand, the case of 
the persons of whom we are speaking may not seem to differ imi. 
radically from the case of villain tenants. Any one who claims 
to hold in villeinage is likely to get good enough justice in the 
lord’s court, provided that his opponent be not the lord. The 
difference may seem to be merely procedural. When a man 
claims villein land in an ordinary manor, he proceeds without 
.370] any writ; ordinary lords do not keep chanceries; when he 
claims unfree land (for so we will for the moment suppose it to 
bo) in a manor of which the king is the immediate lord, and 
which is regarded as part of the permanent endowment of the 
crown, he must use a writ. This is bub a detail. For a 
moment wo may even fool inclined to say that there is nothing 
in the distinction but that love for parchment and wax which 
is natural to a government office. Even when it is added that 
the court of a manor on the ancient demesne acts under the 
supervision of tho courts of common law, we may find analogies 
for this on tho estates of prelates and other great lords. Such a 
loi-d somotimes has a oontral court, an ‘ honorial ’ court, which 
controls the doings of his manorial courts ; the so-called courts 
of common law, it may be said, arc the kiug’s central court, the 
court of tho groat honour of England. Still, though there 
may be some truth in these suggestions, they must not be 
suffered to conceal a really important distinction. In the case . 
of the ancient demesne, even while the manor is immediately 
subject to the king, the oonsuetiido mamrii is put on a level 
with the law of the realm ; it is enforced by the highest of all 
tribunals; indeed it is leie et eonsuetudo maneni‘. Nor is the 
mere use of a writ of no importance; it solemnly sanctions 
the custom. We have fiir more reason for saying that the 
distinction between^ 'great' and ‘little,’ between ‘close’ and 

1 Solect Fleas iu Manorial Oonits, 1 pp. 114-131, 

! Beg. Brev. 10 b ; 'Oam Becundiim ligem et oonaustudlnem infra maneria 
quae de liniusmodi antique dominioo oaronao eziatunt haotenas ut dioitar 
UBilatas etc.’ 


26—2 
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‘ open ’ thftn that the distinelion between ' writ ’ and ‘ no writ * 
is trivial But when the manor goes out of the king’s hand, 
then there is a truly abnormal state of affairs; the king 
compels the lord to do justice to claimants of land who yet 
claim no freehold. A olimax is reached when the lord himself 
has to answer in the manorial court and submit himself to 
its process. 

This is not all. The little writ serves the turn of a man 
who claims land according to the custom of the manor ; but 
the tenants of whom we are speaking are protected, and pro- 
tected collectively, against any increase of their services. • This 
is very plain when the manor is in the hands of a mesne lord 
If he attempts to increase the customary services, some of the [p, )7i] 
tenants, acting on Behalf of all, will go to the royal chancery 
and obtain a writ against him. Such a writ begins with the 
word Monstrauemnt^ The king addresses the lord: — ‘A, B 
and C, men of your manor of JT, which is of the ancient demesne 
of the crown of England, have shown us that you exact from 
them other cubtoms and services than those which they owe, 
and which their ancestors did in the time when that manor 
was in the hands of our predeoessors, kings of England ; there- 
fore we command you to cease from such exactions, othei'wise 
we shall order our sheriff to interferei’ The lord being deaf to 
this command, another writ is sent compelling him to come 
and answer for" his disobedience before the king or before the 
justices of the Bench, When the case comes before the royal 
court, the complainants have in the first place to show that the 
manor is part of the ancient demesne ; Domesday Book is used 
for this purpose as a conclusive test. Then, if this fact is 
proved or admitted, there aiises the question whether the loid 
has exacted unaccustomed services, and if this is answered 
against him, it is adjudged that he shall do so no more. Here 
tW we see a class of tenants who are not freeholders, but 
who are fully protected in the king’s court against their lord. 

Of course if the manor is in the king’s hand, there is no 
place for this procedure*. Still if the tenants allege that they 
are being oppressed by the king’s hailifife, they can present a 

^ Beg Biev. 1 14. 

’ Bleta, p. 4: ‘eed own hcinsaocti [solcemsuTii] pei Begem yel bdob ex- 
pellantoT ab bninsmodi tenemento, non babetnr remedium nisi tantum siippU- 
catio.’ 
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poLilion to tlio king and the matter will be investigated in 
the exchequer*. 

[p.B72] And now we may ask, who are the persons for whose sake Theclaeaes 
these remedies exist, Bracton in a classical passage tells us 
that on the king’s demesne there are several kinds of men. In 
the first place there are serfs or bom bondmen who were (i.e. in 
the persons of their ancestors) aerfe before the Conquest, at the 
Conquest and after the Conquesb, and to this day they perform 
villein services and uncertain services and they ore bound to do 
whatever is commanded to them, provided it be lawful and 
right. And at the Conquest there were free men who freely 
held their tenements by free services or free customs, and, when 
they were ejected by the mighty, they came back and received 
the same tenements to hold in villeinage by doing servile works, 
but certain and specified works; and they are called fflehae 
oioriptitii and none the less are they free men, for, albeit they 
do servile works, still they do these, not by reason of personal 
status, but by reason of their tenure ; and for this reason they 
cannot bring the assizes of novel disseisin or mort d’ancestor 
[the fr’eoholder’s possessory remedies], for their tenement is 
villeinage, though privileged villeinage; they can only bring 
the little writ of right according to the custom of the manor; 
and for this reason are they called ffkbae ascriptitn, for they 

‘ As to this last point boo YlnonindoS, p, 108. It is voi}^ probable that tire 
Namilmvmmt did not beooms a mit ‘of eonrse’ until a comparatively lato time. 

It is not mentioned by Qlanvill or Braoton, nor have we found it In any 
BoRlatinm Btevlom of Henry III.’e reign. There ie some sign that the step of 
tnaldng it a 'nrit * of oourse' was not ialien until 1290. In that year the men 
of Grondou, asserting that they were on the anoient demesne, aomploined of 
their lords to the Mug. The petition is thus endorsed: ‘Let the Obonoelloi 
convene tiro justices and provide for this and similar cases a remedy to endure 
for bU time ’ : Hot. Tarl. i. CO. But such vmts were in uss early in Henry UI.’s 
reign: see Note Booh, pi, 1230, 1237, Hamt. Abbrev. 113, 119; and were 
‘ extremely common in the early years of Hdward 1. The comparatively late 
appearance of this writ as a writ ds oierm is no proof that the principle which 
it enforced was new; hat it is, as Vinogradoff has well argued, some proof that 
the prooadure against mesne lords grew out of a prooednre against loyol hailifta. 

Against the royal baiiiffs there would naturally be no writ ' of course ’ ; if a man 
would oomplain of the Mag’s agents he must begin with a petition to the king. 

Ae to the little writ of right, Glanvill does not, and has no occasion to mention 
this ; in his day ‘ original writs ’ of any Mnd were still somewhat new as noimol 
institutes of the law. On the other hand the writ is found in a Begistmm of 
Henry IH.’s time as a writ de eurm and is currently mentioned by Biooton as a 
well-known thing; see Maitland, Eegister of Original Writs, Harvard Law 
Beview, iii. 170. 
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enjoy the privilege of not being removed from the soil so long 
as they do their right serviotffl — no matter to whose hands the 
king’s demesne may come ; nor can they be compelled to hold 
their tenements against their will. Then there is another set 
of men on the king’s manors who hold of the demesne by the 
same customs and villein services as the above, and they do 
not hold in villeinage nor are they serfs, nor were they such 
at or before the Conquest, but they hold under covenant which 
they have made with the lord, and some of them have charters 
and some have not, and, if they are ejected from their tene- 
ments, they shall (according to some) have the assize of novel 
disseisin, and their heirs shall have the assize of mort d’ancesLor. 

And there are other sorts of men in the king’s manors and [p. 873] 
demesnes, who there, as might he the case elsewhere, hold freely 
in free socage or by military service under some modern feoff- 
ment made since the Conquest*. 

Bractoa'a Whereas then on ordinary manors we have, according to 

SsouS. legal theory, but two tenures that must for our present purpose 
be distinguished, on the ancient demesne we have at least 
three. There are freeholders of the common kind, holding in 
free socage or by military service, and they require no special 
remedies. There are serfs bolding in absolute villeinage. But 
between them there is a class of tenants whom Bracton oddly 
enough calls glehae ascriptitii because they can not ho ejected 
from their holdings ; they are free men ; they can leave their 
tenements when they will ; they hold by villein services, but 
services which are certain; they use the little writ of right. 
Lastly there is a class to which we may be allowed to give the 
name of ‘ conventioners ’ *. They differ from the ascripiitii 
rather in the origin of their holding and in the nature of their 
remedies than in the substance of their rights and duties. 

The ascriptitii are supposed to trace the origin of their class 
hack to the Conquest; they hold by customary tenure; the 
‘ conveutioners ’ hold under modem agreements, and it is 
arguable that, though they do villein services, they have the 
ordinary remedies of freeholders. 

A second In another and equally well known passage we hear of the 

statement. gjggggg Bracton is speaking now without special 

reference to the ancient demesne, and remaiks that vUleinage 

* Bteoton, f. 7 b ; Bleta, pp, 3, 4. 

* These do not appaav very deeily in I'leta, p. 4. 
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may bo either absohito or privileged. Absolute villeinage is 
the tomirc of one who, bo he free or be he serf, is bound to do 
whatevor is commanded him, and docs not know in the evening 
what he must do in the morning. Then there is a villeinage 
which is not so absolute ; as when land is granted by covenant 
to a free man or a serf for fixed, though villein, customs and 
services. If such a ‘conventioner’ is ejected, Bracton (dis- 
allowing the opinion which would give him the freeholder’s 
assizes) holds that his proper remedy is an action on the 
covenant. Then, says he, there is another kind of villeinage 
[p. S7i] which is held of the king fram the Conquest of England, which 
is called villein socage, and is villeinage though privileged 
villeinage; for the tenants of the king’s demesnes have this 
privilege that they may not be removed from the soil so long 
as they can and will do their due service, and these ‘villein 
eokemen ’ ai-e properly called glehae aseriptitii ; they do villein, 
but fixed and specified, services. Lastly, he once more remarks 
that in a royal manor there may be knights and freeholders, 
holding by military service or by free socage'. 

These freeholders we may dismiss from our minds; theyTh^^m 
have and they require no peculiar remedies; indeed, the term tonanta. 

‘ ancient demesne ' having begun to imply peculiar remedies, we 
find it contrasted with ' freehold,’ and in a judgment of Edward 
I.’b reign we are told that the lord of the manor, be he the king 
or no, can change ‘ ancient demesne’ into ‘ freehold ’ by enfeoffing 
a tenant*; after such a feoffment the tenement is no longer 
ancient domosne, but ‘ is at the common law V The case also 
of the ' conventioners ’ we may for a while postpone, for it is not 
very important, though it is very curious. There remain two 
classes of tenants; those who hold in absolute villeinage and 
those who in Bracton’s terms hold in privileged villeinage, or in 
villein socage, and who are viUeia sokemen and ' ascript to [i.e. 
irremovable from] the soil.’ It is the men of this last class who 
use the little writ of right 

Such is the legal doctrine, and at some points it corre- 
spends well with what we can learn of actual airangements. bypnictios. 

1 BraotoDi 1. 808 1. ' 

* Plaoii. Abbiev. p. 288 (Berts.): ‘et oum licet ouilibet oapitali domino 
mntaie antiinum dominionm in liberum tenementam et maxinw dominus 

•> Ibid. p. 228 (Bee'kB.) j of. ibid. p. 241 (Ebot.); X. B. 20-1 Bdw. I. 378. 
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On an ordinary manor we rarely find more than two clasHos 
of tenants that can be called legal classes. We may find more 
than two economic classes : — in the common caso there will bo 
a class of virgaters, a class of half-virgaters, a class of crofters 
and cotters, and there may well be a class of tenants who pay 
rents and do but little labour, while other classes must do 
‘week work’ — ^we find c&nsuarU as well as operani. Also, 
as already said, we may find some tenants (but hardly classes 
of tenants) about whose tenure we may doubt whether it be 
freehold or no. Still in general there is a clear dichotomy; 
there are fi:eeholders and then there is one other great class. 

The latter may be called by different names according to the |j?. 376 ] 
taste of the jurors ; its ^members may be termed sem, natim, 
bondi, villani, custumarii, oonsuetudinarii ; but legally their 
tenure is always the same ; they hold according to the custom 
of the manor but their tenure is unrecognized by the king’s 
courts. When, however, in turning over the Hundred Bolls 
we come upon a manor of the anciont demesne, we often see 
a more elaborate stratification, and in particular we read of 
sokemen; and conversely when we see this more elaborate 
stratification and discover sokemen, we can usually learn that 
we are on the ancient demesne. Thus at Soham in Cambridge- 
shire, besides ordinary freeholders, there are free sokemen, bond 
sokemen, and villani, and at Fordham there are ordinary free- 
holders, sokemen and villani\ We hardly need the testimony 
of Domesday Book: Saham manerivm Regis, Fordehcm do- 
minioa viUa Regis*. In Huntingdonshire at Brampton there 
are freeholders, free sokemen, and bond sokemen, at Aloonbury 
numerous sokemen’ ; the natural inference may be verified in 
Domesday Book’. No one could look through the Oxford- 
shire surveys without singling out the manor of Bensington’ 
with its many Uberi sokemanni, who are kept apart from its 
libere tenentes, and infoning that it was a manor of no ordinary 
kind. It is so with the court rolls. To say nothing of the 
‘ little writs of right ’ which are stitched to their membranes, 
the rolls of a manor on the ancient demesne are distinguished 
by entries which show that land is freely bought and sold*, 
and if in the Hundred Bolls we are told that the oustmnarii 

> E. H. ii. eOl-2. ’ D. B. L 189. « E. H. 607-13, 

* D. B. i, 208 b. » E. H. ii. 761. 

* Select Fleas in Manorial Ooucts, p. 108-124. 
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I of Chesterton havo sold thoir half-virgatos, wo hardly need look 
to see whother Chestortou be not dominioa villa Itegis\ 

W a have, however, no little difficulty in marking off Bracton’s Diffiauity 
‘absolute villoinage’ from his ‘privileged villeinage.’ His test?ji^aa 
is the ‘ certainty’ or ' uncertainty’ of the services due from the 
tenant. But, as we have already seen, there lurks an ambiguity 
in these simple terms. If by saying that a tenant owes ser- 
vitia oerta et nominata, we mean that the terms of his tenure 
are defended by legal remedies, remedies the administration of 
which either belongs to, or is at least supervised by, the highest 
[p.876] court in the land, then we are treading a vicious circle: the 
remedies are given because the services are certain, the services 
are certain because the remedies are given. If, on the other 
hand, we look at the nature of the services, and say that they 
are certain if they can be defined without any reference to the 
lord’s will, then we exact too much from those who are to claim 
the law’s protection. The men of King’s Kipton in Huntingdon- 
shire used the little writ of right, they used the Monstreeverunt, 
they distrained thoir lord, the abbot of Ramsey, to answer them 
in tho manorial court ; but, according to an ' extent ’ made by 
thoir representatives, they were bound to work one day a week 
all the year round ‘ at whatever work he commanded them ' and 
threo days a wook during August and September. . Of them it 
might well bo said that when they went to bed on Sunday night 
Ihoy did not know what they would have to do on Monday. In 
short, hero as when we were outside the ancient demesne we 
come upon a matter of degree. There is hoidly a tenant of 
whom it can bo said that no custom prevents him from having 
to do just whatever services the lord may command ; on the 
other hand, there is hardly a tenant doing any substantial 
amount of agricultural labour, of whom it can he said that 
he has never to attend to the lord’s will ; even the true free- 
holder must do his boon works in autumn, and the very essence 
of a boon work is that, within some spacious limit, described by 
such a word as ‘ haiwest-time,’ it must be done when it is 
nsk-Ad for. How low dowD in the social and economic scale the 
protection given by the little writ and the Monstravermt would 
go is excellently shown by the case of Eipton Regis. When 
pressed in pleading, the tenants admitted that ever since 
Henry I .’8 day they had been paying arbitrary reliefs, arbitrary 
I B. H. a. 402-S. 
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tallageSj arbitrary merohet ; but still they used the little Avrlb 
and the Monstravermt, and, if the abbot sought to make them 
work two days a week instead of one, they had their remedy in 
the king’s courts 

This being so, the lawyers never seem able to obtain any 
' firm hold for their theory. They can repeat that there are 
three classes of tenants, freo men, villeins and sokemen; but 
how to draw the line between mere villeinage and the socage 
tenure of ancient domesne is a difficult problem’. It is not as 
though we had merely to fix the distinction at some ete point [p 377] 
in a single scale of degrees ; there are many scales as well as 
many degrees. Besides the scale of agricultural labour with its 
infinite particulars, there are the scales of tallage, of relief, of 
heriot, of merohet. Even if, following Bracton, we say that the 
sokeman should at least be personally free and free to quit his 
tenement, the men of King’s Ripton will appeal against our 
jndgmenb, for at least they do all that free men ought not to 
do according to legal theories. They pay arbitrary tallage, 
arbitrary merohet, they can not have their sons ordained, they 
may not leave the manor without the lord’s licence ; and yob, 
when all this has been proved against them, they go on using 
the little writ of right and distraining their lord*. Our law 
never surmounted these difficulties until tenure in villeinnge 
was protected by the king’s court under the name of copyhold 
tenure, and the line between common copyhold and the privi- 
leged villeinage of the ancient demesne had become of little 
significance. Even then many a curious, if unimportant, prob- 
lem was left for lawyers to fight over. 

Sokamaury On the Other hand, to mark off the tenure of the sokeman, 
"which is sometimes called ‘sokemanryV from the freehold 
tenure known as free socage was no easy task : the very words 
that we employ in stating the problem show that this was so. 

^ Oart. Bams. 1. 397; Sdeot Fleas in Hanonal Conits, 99-129. 

» T. B. 21-2 Edw. I. p. 499; Y. B. 1 Edw. n. f. 19. 

' See Seebohm, E. H. B. Tii. 4S3, an able leview of Vinogradoft's book. Mt 
Seebobm tbinke that the men of Bipton failed to prove that they were ' privileged 
villeins,’ and no doubt it ie true that in one sense they were oonvioted of being 
very ‘ordinary villeins’; they owed bard and degrading services and were in 
many respects subjeot to ' the will of the lord.' Bui, for all this, they have got 
the little writ and the 3/ciutraaerunt and the abbot can not make them work two 
days a week instead of one. So they are ‘ privileged villeins. ’ 

‘‘ V. B. 21-2 Edw. I. p. 2S0: 'son bomn tint en sokemanetie.' T. B. 38-5 
Edw. I. p. 567 : ‘tyent en sokemanerie.’ 
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The question whether ' the customary freeholders ’ who appear 
in our later hooks were really freeholders and as such entitled 
to vote in the election of knights of the shire, the question 
which required for its solution, not merely the learning of a 
Blackstone, but the authority of an act of parliament', was 
a question p-epared of old. The sokeman on the ancient 
demesne can not usually be accounted a freeholder; the liberi 
soh&nanni are marked off in the ‘ extents ’ from the lihere 
tenentes', they use the little writ of right: they can not use 
[p.878] the great writ or the possessory assizes which speak of seisin 
of free tenement. But is this so always ? There is extant 
an elaborate opinion given by a lawyer of Edwaa-d L’s day, 
one Aunger of Ripon, and it is found in so many manuscripts 
that certainly it must have been considered very sound and 
useful’. He says that, according to his masters, there are 
three cases in which a tenant, who holds part of the soil of 
the ancient demesne, may use the assize of novel disseisin. 
The first is the case of a freeholder who holds in an ancient 
demesne manor, and this we may pass by. The second is where 
one of the sokemen has enfeoffed some free ‘outsider’ (liber 
homo extrinseous) and this feoffee has boon loft undisturbed for 
a while by the lord; if after this he is ejected by the lord 
or any other, ho can bring the assize. This case is quite 
intelligible because if my villein makes a feoffment, I must 
eject the feoffee at once or not at all, since otherwise he will 
be able to bring the assize against mo*: — for the law of the 
thirteenth century is rigorous agaiust self-help. But thirdly, 
if any ‘outsider’ ejects a sokeman, the latter can bring the 
assize ; this must be so (argues Aunger) for if someone ejects my 
mere villein, that villein % my leave will be able to recover 
in an assize ; a fortiori we argue to the case of a sokeman 
whose estate is superior to that of a villein*. Thus, according 
to this remarkable opinion, the term ‘ free ' when applied to a 

1 Stat. 81 Geo. II. 0 . 14, 

* Printed by Horwood, T. B. SO-1 Bdw. I. p. zviii. Tbe doonment is trail- 
scribed along with the apooiyphal statvttes and is eometimes entitled Statutum 
de AWtiqiio Dominioo. 

* Koto Boob, pi. 1203. 

* There seems to be a sad logloal gap in tbis argument. The ejected villein, 
it with his loxd’e permission he brought am aasize, wonid have to hiing it in his 

■ lord’s name, bnt Annger seems certainly to suppose that the sobeman could 
bring it in hie own name. j* 
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tenemonfi ia a relatire term—ws shall see in the next, chapter 
that the term ‘free' when applied to a person is a relative 
term — for while as between himself and his lord the sokeinan 
ia no freeholder, still as regards all ‘ outsiders ’ he can say that 
he has a free tenement, and, if ejected by them, he can make 
good the assertion that he has been disseised de lihero tenemenio 
Buo. Thus we see that the perplexing terminology of later 
days which knows of ‘ customary freeholds ’ which are ‘ privi- 
leged copyholds,’ has, a very ancient root. Even the lawyers 
of the thirteenth century, or some of them, maintabed that 
for certain purposes the sokemaa had ‘a free tenements’ Nor u>.*79] 
is this strange, for the class which was using the little writ 
of right was miscellaneous. If, on the one hand, it included 
men like those of King’s Ripton who were stamped with every 
common mark of personal servility, it included on the other 
hand men who had valuable bterests in tenements, which 
they sold and mortgaged and settled upon their families 
without any inteiierenoe on the part of thob lord. Such men 
ai’e brought before us by a judgment of Edward L’s day; 
when they sell them laa(b they do not even surrender them 
into the lord’s hand, they make a feoffment as a freeholder 
would ; they make charters of feoffment, and then the alienation 
is enrolled in the manorial court; for all this, however, ' no writ 
runs among them but the little writ of right*,’ 

Inter We must not here recount the subsequent fate of the 

ptsetL. tenants ou the ancient demesne, nor would this be easy, for 
it is clear that, if the law itself did not undergo much change, 
the terms m which it was expressed were unstable. But we 
may note that an opinion grew up that the class protected by 
the little writ of right was really a class of freeholders, and 
then the inference was drawn that tenants who alienated “ 
their tenements, not in the freeholder’s method by feoffment, 
but by a surrender into the bands of the lord, could not use the 
little writ because they were not freeholders. This doctrine 
comes to the front early in the fifteenth century, at a time, that 

1 So in later timee we And the aaomal3r that if on the aneient demesne the 
lord dissmees the tenant, the tenant nia;f elect between an action in the manorial 
court and a (freeholder's) action in the king’s court: Y. B. 41 Bdw. IH. f. 23 
(Mich, pi. 18) ; 41 Lib. Ass. f. 263, ph 7. See Stat, 9 Hen. IV. o- 6, which shows 
, that by naming the lord as a disseisor one conld arade his jarisdiction and bring 

' a dispute about a tenement on the ancient demesne before the king's court, 

*^Plooit. Abbrev. 240-7. 
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is, when it waa no longer capable of doing ranch harm to those 
‘solcemen of base tenure 'whom it excluded from the benefits 
of the little writ, since under the name of copyholders they 
were on the point of obtaining a perfectly adequate protection 
under other writs. But, as already said, the difficulty was 
prepared of old’. 

And now two questions may occur to us. First, why should “ 
there be a peculiar class of customary tenants on those manors 
which have been in the king’s hand ever since the Norman Sneimt 
Conquest? Secondly, why should the king interfere for the^^®^yj 
protection of customaiy tenants even when those manors have 
passed out of his own hand ? The second question is the more 
easily answered. There has been an application of a very 
general rule of law which has come before us on more than one 
occasion. It may be thus stated ; — the transfer of a lordship 
from one person to another should not affect the position of the 
tenants ; as regards them it is res inter alios acta. When an 
honour escheats to the king, the tenants of that honour do 
not become liable to the special burdens which lie on those 
who are regarded as having held immediately of the crown 
from all time; the honour has still a notional existence for 
their benefit. Even so when the king parts with one of his 
ancient manors and puts a mesne lord over it, the tenants am 
neither to gain nor to lose by this transaction ; as regards them, 
their rights and duties, the manor is still conceived as part of 
the royal demesne. A bye motive may secure the observance 

^ Tlie most important case &om tlie inter middle ngee aeeme to be T. B, 14. 

Hen. lY. 1. 34 (Hil. pi. 61). Hansford there dzee the teuninology of later 
times ; for compaio iFitz. Nat. Brev. t 18 b. On the ancient demeans there are 
(6) sokemen of fiee tenure, who are free holders, who nso the little writ and 
who, as it seems, convey by feofiment, and (c) sokemen of base tennre who hold 
by the rod, who eurrendei into the lord’s hand, who are unprotected by the 
little writ, hat sue for their tenements by bill [{.«, petition] in the lord’s oonrt. 

Of any (a) tenants by knight’e Barrice who may hold of an anedent demesne 
manor, no mention is here made, since their tennre is hardly conceived as a 
' tenure in ancient demesne.’ The doctnne of the thirteenth century makes a 
difiorent distribution; there are (a) freeholders, who may hold either by knight’s 
servioe or in free socage and who have the ordinary freeholder’s remedies; 

(b) the tenants in privileged villeinage, who have the little writ and who ueually 
convey by eunender ; (e) the tenants in absolute viUeinage, who at least in 
aliict law have no protected tenant right. The question discussed in later 
days, ‘In whom is the freehold? Is it in the lord, or is it in the tenant?’ 
implies a oonoeption of *the freehold’ to which the lawyers of Henry III,’e 
day had hardly come, 
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of this general rule in the ca&e that ia now before ua. The king 
hardly regards these manors as having utterly ceased to bo his, 
for, to say nothing of a possible act of resumption* and to sny 
nothing of escheats and forfeitures, many of these manors are 
let out to the mesne lords at substantial rents; they are 
held at ‘ fee farm ’ and the king ia concerned to see that the 
security for his rent is not impaired. It would be impaired 
were the tenants ill treated. This point, of importance in 
social history, is brought out by many actions for ‘ waste ’ sued [p. 381 ] 
by wards against their guardians ; the guardian has not merely 
cut down trees and pulled down houses, but he has ‘ destroyed,’ 

‘ exiled ’ or impoverished the viUeins®. Still the desire to Ireep 
well stocked and well managed the manors which supply the 
king with his fee farm rents, can serve but to give a little 
additional force to a general rule of law. It ia a rule which 
cuts both ways. If we find tenants 
they are on the privileged soil, we may 
so often, a lord affirming that bis 
demesne while the tenant denies 
the old patrimony of the king will pt 
the other party to the tenui'e®. 

The king We come then to the main question. 

pi-eserves , , , , i <» i i . 7 i i . 

an old wliica have never leit the king s hand is 

° ■ tenants such as aie hardly to be found elsm^^y' a class of 
' sokemen,’ holding in ‘ privileged villeinage’ ? iEk the evidence 
that we have conspires to tell ns that there has been less change 
on these manors than elsewhere, and that the phenomenon before 
us ia an unusual degree of conservatism. In the first place, the 
very name of ‘ ancient demesne’ shows us that the law supposes 
itself to be conservative. It is maintaining the Conquest settle- 
ment. To decide the question whether a manor he ancient 
demesne or no, it will go hack far beyond all oi'dinary terms of 

* Pleta, p. 8-4; Britton, i. 221-2. 

^ See Note Book, pi. 682: ‘destinzit duos villanoa divitee ita quod 
paaperes elEsoti ennt’; pi. 691: ‘taUiaTit ^nendam Tlllaniun etc. ita quod 
ipsum fugavlt.' 

* The lord dietnuna the tenant for eervioee; tbs tenant brings a replevin; 
the lord pleads ancient demesne; Y. B. 12 Bdw. II. 884; 7. B. 29 Bdw. in. 
f. 9. If the que'.tion is between sohemanry and mare villeinage, the tenant will 
desire to show that the land is anoient demesne; but if the question is between 
sokemaury and ordinary fireeholding, then this contention will oome bom the 
lord, lor he would rather that a case in which he is concerned should oome into 
the manorial court than that it should go before the king’s jnBtioas. 
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limiliaUou and prescription, far beyond ‘ the beginning of legal 
memory ’ ; it will be content with no evidence save that of the 
groat survey. Nay in theory the ancient demesne gained its 
specific quality befoi’e Domesday Book was made. The lawyers 
of the fourteenth century had some doubts as to the exact 
moment of time at which the manor must have been in the 
king’s hand in order to make it ancient demesne for good and all, 
Q),882] and the rule of evidence that they had adopted, namely that 
no testimony was admissible save that of Domesday Book, must 
have tended to cause some little confusion ; still on the whole 
they think that the privileged manors ai-e ‘the manors of St 
Edward In this, though hardly in any other, context they will 
go behind the Norman Conquest. In the second place, Bracton 
regards these sokemen as an ancient race; it holds its lands 
under a great concession made to it soon after the Conquest. 
If new settlers como onto the ancient demesne, whatevei' rights 
they may gain under agreements made with their lords, they are 
not sokemen nor entitled to the peculiar privileges of sokemen. 
This theory, however difficult of application two centuries 
after the Conquest, was no idle theory ; we are constantly re- 
minded that the special characteristics of the ancient demesne, 
if they inhere in certain tenements, inhere also in ‘the blood 
of the sokemen.’ Thus when the men of Tavistock have re- 
course to a Mmatrmermd, it is objected that many of them 
are advmtitii\ Thus the men of King’s Ripton hold them- 
selves to be a privileged race; even the ordinary rules of 
inheritance must yield when the choice is between a claimant 
who is not ‘ of the blood of the vill ’ and one who is®. Thus 

1 T. B. 16 Edw. n. f. 455; T. B. 13-i Edw. HI. (Pika), p. 102; Pitz. Abr. 
Auncien Demesne, pi. 16; T. B. 49 Bdw. III. f. 22-8; Vinogradoff, p. 90. The 
rule as to the exclaaivo use of D omesda? may well he of oomparatively late growth ; 
in one of the earliest oases the sheriff is direoted to inquire whether the land be 
ancient demesne or no; Flaoit. Abbrev. p. 119 (Staf.). In some cases the 
appeal to Domesday would have been misleading. No one, for esample, could 
discover from that record that the manor of King's Bipton was ancient demesne ; 
probably it is there reckoned as a member of an adjoining manor, still its lord 
when at war with his refractory tenants raised no question as to its quality ; 
Select Pleas in Manoiisl Courts, i. p. 99. 

® Plaoit. Abhrev. 270-1 ; 'Vinogradoff, 118-9. Vinogradoffs oritioism of this 
decision seems uunecessanly severe. All that can he said against the judges is 
that they apparently gave one had reason for a sound judgment. A jury had 
found that the men of Tavistook were of servile condition ; this was foundation 
enough for the deoieion. 

’’ Seleoi Pleas in Manorial Courts, i. 106-6. 
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a^aia, Aunger of Eipon treats the little writ of right as a 
remedy which has place only where both parties aa’c born 
sokemen, or where one is a horn sokeman and the other tho 
lord; against an etetrinsecus or /omsecus there may be an assize*. 
Thirdly, without examining at any length the tcnninology of Dp- 883] 
Domesday Book, we can say at once that the ancient demesne 
manors of the thirteenth century have preserved, while other 
manors have lost, some featoes which in the Conqueror’s survey 
are by no means peculiar to the royal villages; it is on the 
ancient demesne that we find more than one legal class of tenants 
who are not freeholders ; it is on ihe ancient demesne that we 
find large groups of tenants still rejoicing in the ancient name 
of sokemen. 

Why has the king here shown himself as a conservative t 
Certainly we can not answer that it is in the nature of kings 
to he conservative or solve the problem by an allusion to the 
inertness of a government bureau. In matters of law the royal 
power has been the great disturbing force, the king has been 
the radical reformer. Of course it is well to observe that on 
a royal manor there hardly con he any of those ‘half-rights’ 

(if such a term may he invented) that may exist elsewhere. 

The custom of a royal manor, if the king recognizes it at all, 
must stand on much the same level os the law of the land ; it 
will he administered by royal ofiScers, and in the last resort it 
will he administered by royal officers who happen to he the 
judges of the supeme court of law. Still the king suffers this, 
and holds himself hound to suffer it, and his judges, for 
example, Bi-acton, say that he is bound to suffer it, say that 
the sokemen are irremovable so long as they do their services, 
say that their services are servitia certa et Tumimta. What wo 
have to attribute to the king in a special degree is no mere 
inertness, nor is it enlightened self-interest (for this we should 
look to the monastic rather than to the royal estates) hut it is 
a respect for custom, an acknowledgment that the rules ad- 
ministered in his manorial courts have all the force of law. 
Perhaps it is no paradox that he keeps the custom best because 

1 T. B. 20-91 Edw. I. p. lii. Of. Eleta, p. 4: 'Provisum est stiam quod 
hmuemodi teneutes inter ee tauiuoi imioum beuedcinm habeont recuperatiomB 
tenemeDtoiUDi per quoddam biere de recto clausum.' Brittou, ii. IS: ‘le bref 
de dieit oIos pledable par baiUif del mauer de tort fet del iin aokemn tH autre.’ 

See also S. B. 21-2 Edw. I. p. 601. 
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llioro c!ui be no talk of his being forced to keep it. Another 
lord will draw a firm line between the rights of his freehold 
tenants, which he can be compelled to observe, and the rights, 
if such they are to be called, of his customary tenants, which 
he can ignore with impunity, and, as a remedy in the king’s 
384] supreme court is more and more regarded as a touchstone of 
every would-be right, he will begin to reason that there is no 
right where there is no compulsion. It is otherwise with the 
king. If he ejects his sokeman, no action will He against him; 
none will lie against him if he disseises the palatine earl. In 
either case the person wronged can but petition for right; in 
either case the wrongdoer must answer for his act before the 
one tribunal competent to try him ; he must appear before the 
throne of God. Morally the king can never be as irresponsible 
as is another lord of a manor, just because legally no bounds, 
or no definite bounds, are set to Ms irresponsibility. Men will 
not easily distinguish between his two capacities. If a land- 
lord, he is still the king, the supreme judge over all men, the 
fountain of justice; he has sworn to do justice; the abbot, the 
baron, the knight have taken no such oath. We may add that 
the king is bound to maintain the laws and customs of 'the 
glorious king St Edward his predecessor.’ Should he not then 
begin at home ? It is as the tenants of St Edward that the 
men of the ancient demesne claim his protection*. 

Speaking generally we have said that outside the ancient Qns ^a ry 
demesne all the tenures of the non-freeholding peasantry are in 
law one tenure, tenure in villeinage. This is the doctrine of the 
lawyers of the thirteenth century, and on the whole it is well 
borne out by the manorial ‘extents.’ Eoonomioally considered 
there are many modes of peasant tenure, for the tenement may 
be large or small, the agricultural services may be Ught or 
heavy, ‘ week work ’ may be exacted or money may be taken ; 
but just as the modem lawyer makes ‘ leasehold tenure ’ cover 
such economically different things as a lease of a house in 
London and a lease of a farm, a lease for a year and a lease 
for a thousand years, beneficial leases and leases at rack rent, 
so all these modes of peasant tenure can be brought under 
one head. The legal quaUty which they have in common and 
which keeps them together, is, we may say, their customary 
quality; they are not protected by the law of the king’s courts, 

^ See the oorouation oath of Sdward H., Stubbs, Const. Hist. u. 817- 
r. SI. 1. 26 
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but they are protected, more or less perfectly, by the customs 
administered in the manorial courts. Legally they form one 
tenure, because in all cases the kind of protection, that they 
receive is the same. In this quality there are no degrees, or 
none that can be fixed with legal precision. Of course there [ji.sasj 
are good and bad landlords, landlords who respect the custom, 
landlords who break it, conservative landlords and improving 
landlords ; but all this is no matter of law. What we do not 
see is that one and the same landlord in one and the sair^te 
manor admits that he has divers classes of non-fi:eeholding '' 
tenants, which differ from each other in the validity of their / 
tenure ; what we do not see is a * privileged ’ beside an ‘ abso- 
lute ’ villeinage. Still there are exceptions, and perhaps, were 
they all collected, they would form a considerable mass: in 
particular if the documents concerning Kent, Bast Anglia 
and Northunabria were patiently examined. In a cartulary 
of the twelfth century, in the Black Book of Peterborough, 
we still find on one and the same manor various classes of 
tenants hearing the names which are femiliar to all who read 
Domesday Book. There are large groups of aoohemanni who 
are kept well apart from the villani, but who very probably 
could not have made good a claim to be considered as free- 
holders in the king’s court Even in the Hundred Bolls we 
may, though as a rarity, find a class of sokemen marked off 
from the freeholders on the one hand and the tenants in 
villeinage on the other, though the manor is not on the 
ancient demesne. It is so at Swavesey in Cambridgeshire. 

When Domesday Book was made Count Alan held it, and it 
is still held by Ellen de la Zouohe 'as of the honour of 
Britanny’. She has freehold tenants, a group of villani who 
hold de villemgio, a group of cotters; but besides these 
a group of sokemanni who hold sokelond^. In the north the 
'tenants in drengage’ are severed from the freeholders and 
from the ' tenants in bondage and, if the Kentish ' gavelmen ' 
succeeded in making ' gavelkind ’ a freehold tenure, and in some 
respects a privileged freehold tenure, since peculiarly cheap 
and easy remedies for its protection were allowed them, their 

1 Obion. Pettob. p. 160 : * et zi. Boohenumni .... in estate faolent pel zv. 
dies qnioqaicl iusserit dominua.’ 

> E. H. ii. 469-470. 

* Boldon Book, and Bp. Hatfield's Survey, e.g. pp. 29-30, 
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tenure was still spoken of as though it were not absolutely 
‘ free’; it may be contrasted with ‘frank foe ’ just as the tenure 
[p.386] of the king’s sokemen may be contrasted with ‘frank fee^,’ 

To this we must add that modem courts of law have from OM tomi iy 
time to time been puzzled by the appearance before them ofmoflem 
classes of tenants seeming to occupy a middle state between 
that of freeholders and that of eopyholdors. They are said to 
hold ‘ according to the custom of the manor/ but not ‘ at the 
will of the lord’ ; they convey their tenements sometimes by 
surrender and admittance in the lord’s court, sometimes by a 
deed of bargain and sale followed by an admittance ; often they 
are subject to some of the usual burdens of copyhold tenure. 

They have come sometimes from manors which formed part 
of the ancient demesne, sometimes from other manors ; in par- 
ticular they have often come from a part of England in which, 
if Domesday Book be the final test, there can he no ancient 
demesne, namely, from the northernmost counties. Now it 
would be foolish to argue that the ancestors in law of any given 
group of such tenants enjoyed in the thirteenth century a 
condition superior to that of the ordinary tenants in villeinage. ’ 

The full formula which is supposed to describe the tenure of 
the copyholder — ‘ to hoH at the will of the lord according to 
the custom of the manor’ — ^is seldom found on the earliest 
court rolls. Any set of early court rolls is likely to show many 
variations in the phrases used about one and the same set of 
tenements, and in any particular case the omission of all allu- 
sion to the will of the lord from the formula which became 
current in the manorial court or the steward’s office, may be 
of recent origin and the outcome of an accident. An exanaple 
may show how rash such inferences may be. The Dean and 
Chapter, successors of the Prior aud Convent, of Durham have 
(it is said) no copyholders, having succeeded in proving that 
their peasant tenants held only for life and without any right 
of renewal. The Bishop of Durham has, or lately had, plenty 
of copyholders. But in all probability the explanation of this 
dilference is to be found in what from our point of view are 
comparatively modem times. The convent, like many other 

1 Plaoit. Abbrev. p. 2SS ; in 1296 tbs whole oounty [court] of Sent is asbeS 
the qaeation how tenements held in gavelkind can he ohanged into liherm 
, feodum. Spelman, Gloss, a. v. Sakemanria gives from a llegistar of Ohiist 
Cliarch, Canteibney, a remarkable olassidcation of teuoies. 

26—3 
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religious Bouses, took steps to prevent its villein or ‘Bondage’ [p.us?] 
tenements from being heritable in fact ; the ‘ corporation sole ’ 
was less far-sighted than the ‘corporation aggrogalo^’ And 
again, the modern cases which introduce us to ‘ customary free- 
holders ’ seldom tell us of more than one class of customary 
tenants on the manor that is in question:— on that manor 
there are no tenants who are said to hold ‘ at the will of tlio 
lord’ Still when all the modem evidence is taken in the mass, 
it supports the inference that we should have drawn from 
the state of the ancient demesne. That inference is that the 
very general absence in the thirteenth century of any class of 
tenants mediate Between the freeholders, who enjoy full and 
immediate royal protection, and the customary tenants, who (as 
men are beginning to say) hold at the will of the lord, is of 
late origin, the effect of legal rules and legal theories rather 
than of anoient economic facta. 

With its newly centralized royal justice, the law of the 
ienwo thirteenth century has no place for the sokeman. Even when he 
Jits is preserved on the royal demesne, it hardly knows how to deal 
^einBgB. hardly decide whether he is a freeholder, thinks 

that he may be a freeholder as regards some and not as regards 
others. Outside the anoient demesne it proposes the dilemma, 

' Protected by the king or not protected by the king, and if not 
protected by bim, then held at the will of the lord.’ But if we 
strive to go behind the amazing activity of the king’s court, as 
behmd a new thing, if we think of the freeholder as having to 
go in the first instance to his lord’s court and haidly able as a 
matter of fact to get much further’, then the edge of the 
dilemma is blunted. That the application of this logical 
weapon did some immediate harm to the higher classes of 
peasants can hardly be doubted. Our legal terminology does 
indeed suggest that not a few of thorn, in particular not a few 
of the sokemen, fell at once on the right side of the line. How 
else can it happen that ' free socage ’ became the name of a free 
tenure, a tenure by which even in Bracton’s day barons and 
knights are well content to hold? But, on the whole, tho 
doctrine of the lawyers seems to have been that any consider- 
able amount of labour service must be villein service, must maka 
the tenure unfree and unprotected, because it cannot but be 
service which in many particulars will be done at the will of the fe.sss] 
r Duihiiffi Hulmote Bolls, Intioduction, pp, zxxv.-xzi'rii. 
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lord. Such a doctrine must have condemned many a sokeman 
of the twelfth century to hold in villeinage. 

But of the past history of those tenures which are not The 
freehold we must not speak in this place, for, however sharply tioMr™’ 
the lawyer’s may contrast the two, villein tenure is, as a 
matter of fact, closely connected with villein status, a topic 
which will come before us in the next chapter. We have, how- 
ever, yet to say a few words about a class of tenants who passed 
under our notice when we were transcribing Bracton's account 
of the ancient demesne. Marked off from the ‘ privileged vil- 
leinage ’ of the sokeman stands the tenure of certain adventitii, 
who, though they perform services similar to those of the soke- 
men, do not belong to that privileged race. They are regarded 
as ' outsiders' who have recently come to the manor, who have 
taken tenements under agreements (oonvenUones), who must 
perform agricultural services and who are protected by law; 
but their title to protection is given them not by the custom of 
the manor, but by the terms of the agreement ; we have called 
them ‘ conventionersV Bracton’s own opinion seems to be that 
their rights ai'e not ‘real’ rights; on the contrary, they are 
personal, contractual rights, to be enforced not by possessory 
or proprietary actions but by an notion on the covenant. How- 
ever, he admits that others thought differently, would have 
allowed these men the possessory assizes and therefore, for 
this would follow, would have treated them as freeholders. 
Bracton’s doctrine about this matter represents, so we may 
guess, rather a passing inclination than a settled practice. 

Two great causes made against its perdurance. In the first 
place, the theory that the sokemen were a privileged race, that 
the privilege ran, if we may so speak, rather in their blood 
than in their tenure, though we may find many traces of it, 
could not be permanently maintained. The day for racial laws 
was past, and as a matter of practice no barrier could be kept 
up between the natural progeny of the sokemen and these 
‘ adventitious ’ conventioners. In the second place, the whole 
[p.389] tendency of English land law was setting strongly in favour 
of the principle that any one who has a right to be in the 

1 Braotou, f. 7, says ot them ' ieneut da dominioo.' This phrass hare and 
in some other plaoes seems to mean that thev hold land which nntU lately was 
in the lord’s hand, and had onoe been part of his demesne in the narioweet 
senes of that term. 
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occupation of land has a right in the land, and whilst in 
occupation has a true possession of the land. This is seen naost 
clearly in the troalment of tenants for terms of years. For a 
short while an attempt had been made to treat them ns having 
rights, but merely personai, contractual rights; but, before 
Bracton wrote, the attempt had broken down, and the termor 
^vas considered as possessing the land and as having rights in 
it. And so with these conventioners Braclon's suggestion is 
very interesting, especially because he thinks that even an 
unfree man may have a remedy upon a covenant against the 
covenantor ; but we cannot 6nd that it struck deep root'. On 
the whole, outside the ancient demesne, the law maintains the 
dilemma, 'Freehold, or unprotected by law while even on the 
ancient demesne, ‘Freehold, Absolute Villeinage, Privileged 
Villeinage (Sokemaniy)’ exhaust all the possible cases. 

Thus at the end of this prolonged account of the law of 
tenure we are brought back to a remark with which we started. 
Everywhere we see at first sight a simplicity that is truly 
marvellous. All the variegated facts of landholdership have 
been brought under the sway of a single formula, 'the formula 
of dependent tenure,’ and the only modes of tenure which the 
law distinguishes are very few. If the reader docs not think 
that our law is simple, he should look abroad or he should look 
at the facta which our law has endeavoured to master. Has 
endeavoured to master, we say, for it has not succeeded at every 
point in its grand undertakhig. It has dealt rudely with the 
facts, it has neglected many a distinction of great social and 
economic importance, it has driven its trenchant dilemmas 
through the middle of natural classes and athwart some lines 
of customary morality; but it has been bold and strong and 
therefore simple. 

1 Oonoanen’s Beport oi Bowe v. Brenton (1830) glyes ns intetesting glimpsoa 
of large (^Bsea of 'oonyentionerB’ on some of the CotniBh manora. 'When they 
fiiBt appear they eeem to be holding under cmventiones, that ie to say, leasee for 
short terms of years. Biaoton does not say whether the tenante whom he 
deeciibce hold for terme of years. A. lease for years ie very often oalled a 
emventio, and in Braoton’s day the writ of covenant existed chiefly fbt the 
benefit of teimoxs. 
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the' SORTS AND CONDITIONS OE MEN. 
tp 890] Of the divers sorts and oonditiona of men our law of the Law of 

personal 

thirfcecnbli century haa much to say; there are many classes of oondition. 
persons which must be regarded as legally constituted classes. 

Among laymen the time has indeed already come when men 
of one sort, free and lawful men (Uheri et legales homines) 
can he treated as men of the common, the ordinary, we may 
perhaps say the normal sort, while men of all other sorts enjoy 
privileges or are subject to disabnities which can be called 
exceptional. The lay Englishman, free but not noble, who is of 
full age and who has forfeited none of his rights hy crime or 
sin, is the law’s typical man. typical person. But besides such 
men there are within the secular order noble men and imfree 
men] then there are monks and nuns who are dead to the 
world ; then there is the clergy constituting a separate ‘ estate’; 
there are Jews and there axe aliens ; there are excommunicates, 
outlaws and convicted felons who have lost some or all of their 
civil rights; also we may here make mention of infants and of 
women, both married and unmarried, even though their con- 
dition he better discussed in connexion with family law, and a 
word should perhaps be said of lunatics, idiots and lepers. 

Lastly, there are ‘juristic persons' to be considered, for the law 
is beginning to know the corporation. 

But if for a while we fix our attention on the lay order, it 
tpay seem to us that, when compared with the contemposary 
law of France or at any rate of Germany, onr law of stoMss is 
poor : in other words, it has little to say about estates or ranks 
of men. Men are either free men or serfs ; there is not much 
more to be said. When compared with tenure, status is un- 
important. 
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Stitnaiuia This much we might learn from tlio history of a technical fp-S'iil 
term. Our modem English writers on jurispriulouce aro con- 
stantly put to shifts for a word which shall translate tho Latin 
status .and frequently have to leave it untrauslatcd ; estate 
would make us think of rights in land, and edition also has 
hard work to do in our law of property and of ohligations. Tho 
fate in England of the word stodm or estate is very curious. 
Bracton could still sharply oppose it to rights in land. A 
favourite maxim of his is that a man’s free or villein tenure of 
a tenement does not affect his free or villein estate'. But very 
soon after his death we hear of a man having a status in fee 
simple or a status for life, and though such a phrase as ‘ the 
three estates of the realm*’ may endure, and our church may 
bid us pray ‘for all estates of men,’ still the English lawyer 
when he hears of estates will think first of rights in land, while 
the English layman will, like enough, think of land itself, of 
fields and houses. This means that our land law has been 
vastly more important than our law of ranks. And so it is at 
an early time ; we read much more in the law-books of tonauls 
by knight’s service, serjeanty, burgage, socage, than of knights, 
Serjeants, burgesses and sokemen ; nay, even the great distinc- 
tion between bond and free is apt to appear in practice rather 
as a distinction between tenures than as a distinction between 
persons. 


§ 1 . The Baris and jBarons. 

The Our law hardly knows anything of a noble or of a gentle 

larOBflga befOTB thC ^W. FOr 

a moment this may seem strange. A conquered country is 
hardly the place in which we should look for an equality, 
which, having regard to other lands, we must call exceptional. 
Yet in truth it is the result of the Conquest, though a result 

1 Biacton will occasionally cbb the woid status to etand for the whole mass 
of 4 pereon’a righte, eten with special refeienoe to hie proprietaty rights in 
land, as when (f. 423 b) he diacnaeeB the maxim that an infant’e status ia not to 
be changed ; bnt he ohiefly uBee the word when dieenssing peteonal freedom and 
personal 8la\etyj these ate the two great estates. In one paseage (f. 40 b, 
line 23) he seeme to use the word stotus in ite later meaning—* Si autem totnm 
non habtiffl.it statnm transfert id quod habet ’ j bnt the nee. show that he wrote 
not atatam, bnt stofim. 
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[p 392] that was slowly evolved. The compiler of the Leges Eenrid 
would willingly have given us a full law of ranks or estates 
of men; but the materials at his command were too hetero- 
geneous ; countSj barons, earls, thegns, Norman miUies, English 
radknights, vidames, vavassors, sokemen, villeins, ceorls, serfs, 
two-hundred men, six-hundred men — a text writer can do 
little with this disorderly mass. But a strong king can do 
with it what he pleases ; he oan make his favour the measure 
of nobility ; they are noble whom he treats as such. And he 
does not choose that there shall be much nobility. Gradually 
a small noble class is formed, an estate of temporal lords, of 
carls and barons. The principles which hold it together are 
far rather land tenure and the king’s will than the transmission 
of noble blood. Its members have political privileges which 
are the coimterpart of political duties ; the king consults them, 
and is in some sort bound to consult them, and they are 
bound to attend his summons and give him counsel. They 
have hai'dly any other privileges. During the baron’s life his 
children have no privileges ; on his death only the new baron 
becomes noble. 

The privileges of the earl or the baron aro, we say, ex- PriTilegea 
tremely few. Doubtless from of old every free man was entitled blrons. 
to be judged by his peers^: that is to say, he was entitled 
to insist that those who were to sit as his judges should not be 
of a legal rank lower than his own. Under the dominance of 
the law of tenure this rule would take the form that a vassal is 
not to be judged by sub-vassals. So long as the king’s court 
was a court of tenants in chief any man would have found thei’e 
those who were at least his equals, and even in a county court 
there would have been barons enough to judge any baron As 
the administration of royal justice gradually became the func- 
tion of professional lawyers, the cry for a iudmvm pwriwm was 
raised by the nobles, and in words this was conceded to them^ 

For a long time, however, the concession had no very marked 
effect, because the court held oorcm Rege, though for every-day 
purposes but a bench of professional justices, might at any 
moment assume a shape to which no baron could have taken 
exception; even a parliament to which all the barons had been 

Q).s88] summoned might still be regarded as this same court taking 

1 Leg. Hen. o. 31, 32, 3S. 

i Magna. Gojta (1216), o. 39. See above, p. 173, 
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for tlie nonce a specially solemn form. And the moaning of the 
rule was not very plain. On the one hand, we hear the 
assertion that even in civil suits the earl or baron should have 
the judgment of his peers\ on the other hand Peter dos Roches, 
the king’s minister, can say that the king’s justices are the 
peers of any man®, and the very title of the 'barons’ of the 
exchequer forbids us to treat this as mere insolence. And so 
Bracton gives us no doctrine as to the privilege of the barons. 

He does recognize the distinction between the king’s court of 
justices and the king’s court of ‘peers,’ but for the sake of a 
quite other doctrine, which left but few traces in later law. 

When there is a charge of treason, the king himself is the 
accuser, and life, limb and inheritance are at stake ; therefore 
it is not seemly that the king, either in person or by his justices, 
who represent his person, should be judge ; so Bracton throws 
out the suggestion that the cause i^ould come before the 
‘peers’.’ We have here no privilege of peerage, but a special 
rule for all cases of high treason, based on the maxim that no 
one should be judge in his own cause. Under the Edwards tho 
privilege of peerage was gradually ascertainod, as the court of 
law held coram Bege, which by this time was known as tho 
King’s Bench, became more utterly distinct from the assembly of 
the barons. But in the end the baron had gained very little. 

If charged with treason or felony, he was tried by his peers ; if 
charged with a misdemeanour (irransgressio), if sued in a civil 
suit by high or low, if the king challenged his choicest fran- 
chises, there was no special court for him ; he had to abide the 
judgment of the king’s justices*. A certain freedom from 
arrest in civil causes we may perhaps allow him; but in 
Bracton’s age arrest in civil causes was as yet no common [p. 89 d] 
event. That the tenant in chief could not be excommunicated 

^ Note Book, p]. 1218 (a.o. 1286-7) : the Earl of Oheetei in a omi suit 
claims the judgment of his peers, but abandons this claim in order to put 
forward another, namely, that the plea being a ' common plea ’ should not be 
heard eoram Bege. Flacit. Abbrer. p. 201 {A,n. 1281) ; the Earl of Gloucester, 
being sued for his franohiees in Glamoigon, insists that he ought to have the 
judgment of his peers, namely, the lords marchers. 

® A.n. 1233; Mat. Par. iii. 252, 267 j vL 73; Note Book, pi. 867. 

® Bracton, f. 116. 

'> In the fourteenth century it was held that a peer in a cml suit was 
entitled to have at least one knight on the jury. But this can have nothing to 
do with the vudieiwn parium, for the knight is neither the peer’s peer nor his 
judge. See Y. B, 12-3 Edw. HI. (ed. Pike), p. 291. 
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■without the king’s leave was a privilege of the king rather than 
of the baronage. One other pri'vilege the baron had, but it was 
of questionable value. When he was adjudged to be it the king’s 
mercy, the amount of the amercement was fixed, or ‘affeered,’ 
not by his merely ‘free and lawful’ neighboui’s but by his 
peers. For this purpose, hotvever, his peers were found in the 
‘barons’ of the exchequer' and these experts in finance were 
not likely to spare him*. There are a few little rules of 
procedure which distinguish the noble from the non-noble. 
Thus we are told that a summons to court should allow an earl 
one month, a baron three weeks, a free Tina.n a fortnight® ; and 
we may see some traces of a rule which exempts a baron from 
the necessity of swearing*. Even the members of the king's 
family are under the ordinary law, though in their ‘personal’ 
actions they have the same benefit of expeditious procedure 
that is enjoyed by merchants'. Very different is the case of 
the king, who in all litigation 'is prerogative.’ 


§ 2. The Knights. 

Below the barons stand the knights ; the law honours them TtB 
by subjecting them to special burdens; but still knighthood can 
hardly be accounted a legal sioto,. In the administration of 
royal justice there is a great deal of work that can be done 
only by knights, at all events if there are knights to be had. 
Four knights, twelve knights, are constantly required as repre- 
sentatives of the county court or as recognitors. For some 
purposes mere fiee and lawful men -will serve, for others knights 
must be employed. On the whole we may say that knights 
are required for the more solemn, the more ancient, the more 
decisive processes. To swear to a question of possession, free 
and lawfiil men are good enough ; to give the final and con- 
[I.S96] elusive verdict about a matter of right, knights are needed. 
They are treated as an able, trustworthy class ; but we no longer 

' Bracton, t, 116 b. 

> Madox, Ezdh. i. 630-9: the Abbot of Croylaud and Thomas de Eumival 
protest that they are not barons is order to eeoape from heavy ameroemeate. 

' This from the thirteenth century version of O-lanviU oontainsd in MS. 
Camb. 'Umv Mm. i. 27, f. 30 b. 

* Braoton, f. 387 b-836. 


' Biacton, f. 414. 
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find any such rule as that the oath of ono thegii is equivalent 
to the oath of six oeorls, In administrative law therefore tho 
Imight is liable to some special burdens ; in no other respect 
does he differ from the mere free man. Even militoiy service 
and scutage have become matters of tenure rather than matters 
of rank, and, though the king may strive to force into knight- 
hood all men of a certain degree of wealth, we have no such 
rule as that none but a knight can hold a knight’s fee. Still 
less have we any such rule as that none but a knight or none 
but a baron con keep a seignorial court. 


§ 3 . The Unfree. 

In the main, than, all free men are equal before tho law. 

Just because this is so the line between the free and the unfree 
seems very sharp. And the line between freedom and unfree- 
dom is the line beWeen freedom and servitude'. Bracton 
accepts to the full the Roman dilemma: Omnes homines aut 
Uberi smt avi sermK He will have no mere unfreedom, no 
semi-servile class, no merely preedial serfage, nothing equiva- 
lent to the Boujan oolonatw’. All men are either free men or 
sei'fs, and every serf is as much a serf as any other sorf*. We 
uso tho word serf, not the word slave] but it is to be re- 
membered that Bracton had not got the word slave. He used 
the worst word that he had got, the word which, as he well 
knew, bad described the Eoman slave whom his owner might 
Idll. And the serf has a dominm] we may prefer to render 
this by lord and not by master or owner, and it is worthy of 
observation that medieval Latin can not express this dis- 
tinction; if the serf has a dominus, the palatine earl, nay, 
the king of England, so long as he is duke of Aquitaine, has a 
dominus also, and this is somewhat in the serfs fiivour; but 
still Bracton uses the only words by which he oould have 
described a slave and a slave-owner. True that servus is [p-SOfi] 

^ Here again wb must refer to VinogradoB’e work for the dieeaesion of many 
details. See also Leadam, in fiooeediiige of Boyal Hist. Soo. vi. 167, and in 
L. Q. B. ix. 348. 

- Braoton, f. 4 b. 

* Braoton, £, 4 b ; Braoton and Azo, p. 49. 

< Bracton, f. 5 ; Bletn, pp. 1, 289, § 23 j Britton, i. 197 and the editor's note. 
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neither the commonest nor yet the most technical name for the 
unfree man; more commonly he is called villanus or ncxt^ms, 
and these are the words used in legal pleadings ; but for Bractou 
these three terms are interchangeable, and though efforts, not 
very consistent or successful efforts, might be made to dis- 
tinguish between them', and some thought it wrong to call the 
villeins serfs", still it is certain that natims always implied 
personal unfreedom, that villcmts did the same when employed 
by lawyers, and that Bracton was right in saying that the law 
of his time knew no degrees of personal unfreedom. Even in 
common practice and by men who were not jurists the word 
serms was sometimes used as an equivalent for natims or 
villanus. The jurors of one hundred will call all the unfree 
people servi, while in the next hundred they will be mUmi^. 

In French villein is the common word; but tbe feminine of 
villein is nieve (nativa)*. 

There are no degrees of personal unfreedom ; there is no 
such thing as merely prsedial serfage. A free man may hold serfage, 
in villeinage; but that is an utterly different thing; he is 
in no sort a serf; so far from being bound to the soil he can 
fling up his tenement and go whithersoever he pleases’. In 
' later centuries certain niceties of pleading gave rise to the 
terms ‘ villein in gross ’ and 'villein regardant,’ and in yet later 
times, when villeinage of any kind was obsolescent, these wei-e 
supposed to point to two different classes of men, the villein 
regardant being inseverable from a particular manor, while 
tbe villein in gross might be detached from the soil and sold 
[i).S97] as a chattel The law of Bracton’s time recognizes no such 
distinction®. As a matter of feet and a matter of custom, 

^ See tbe attempts of iTohn of Longneville, Nicbole’e Britton, i. 196 note ; 
YinogiadofE, p. 46 note. 

e Mirror, (Selden Soo.}, pp. 79, 165. 

^ Bor example, in the Hundred Bolls for Oxfordshire (B. B. ii. 688 ff.) 

t The Bnglieh bondman may have been oommon, for vre often read of bondi 
or bandei ; hut thie word covers on insimetive ambiguity ; a Seandinavian word, 
meaning man And hence peasant, has been misunderstood to imply bondage, i.e. 
servility. Sec Yinogradoff, p. 146. Britton writing in Brenoh frequently need 
the word serf, and feere is no suffioient reason for denying that this word was 
need also in English speech. We shall use it as a translation of Braoton’s 

‘ See above p. 390 as to Braoton’e odd use of the term oeeriptiUia. 

s We bold this to have been fully proved by Hallam, Middle Agee, ed. 1837, 
vol. iii. p. 266, and by Yinogradoff, pp. 48-56. But they axe perhaps inclined 



414 


The Sorts and Conditions of Men. [bk. rr. 

English serfage may well be called pwedial. Tn the first place, 
it rarely if ever happens that the serfs are employed in other 
■work than agriculture and its attendant processes ; their func- 
tion is to cultivate their lord’s demesne. In the second place, 
the serf usually holds more or less land, at least a cottage, or 
else is the member of a household whose head holds land, and 
the services that he does to his lord are constantly regarded in 
practice as the return which is due from him in respect of this 
tenement or even as the return due from the tenement itself ; 
such services, as we have already seen, are often minutely 
defined by custom. In the third place, his lord does not feed 
or clothe him; he makes his own living by cultivating his 
villein tenement, or, in case he is but a cottager, by earning 
wages at the hand of his wealthier neighbour's. In the fourth 
place, he is seldom severed from his tenement; he is seldom 
sold as a chattel, though this happens now and again, he 
passes from feoffor to feoffee, from ancestor to heir as annexed 
to the soil. For all this, the law as administered by the king's 
court permits his lord to remove him from the tenement. It 
could hardly have done otherwise, for he held in villeinage, and 
even a free man holding in ■villeinage could be ejected from his 
tenement whenever the lord pleased ■without finding a remedy 
before the king’s justices. But as to the serf, not only could he 
he removed from one tenement, he could be placed in another ; 
his lord might set him to work of any kind ; the king’s court 
would not interfere ; for he ■was a serous and his person belonged [i).S98J 
to his lord ; ‘ he was merely the chattel of his lord to give and 
‘ sell at his pleasure®.’ 

to give too lata a date to the apiiearanoe of the idea that there are two olaeses of 
TUleins. Thvs in 7. B. 1 Hen. IV, f, 6 (Mich. pi. 11) a nieve briogB an appeal 
for the death of her haehand against her lord ; it is argued that if the lord be 
oonvioted, the appellant will become free; to this it is replied, Not so, if she be 
regardant to a manor, for in that case she wiU be forfeited and become the Mug’s 
sieve ; but otherwise would it he if she were a -villein in gross. 

^ See e.g. Oart. Crloua. ii. 4: the Biehop of Hereford grants a villein to the 
Abbey of Glouesater. Oart. Barton, p. 76, grant of a nativui by the Abbot of 
Barton to the Abbess of Poleaworth. Bote Booh, pi. IIOS : a villein sold for 
40 shillings; this price will hardly cover a tenement. Beglsier of Abp. Gray 
(Surtees Soo.), p. 282 : the Archbishop of York buys two naiivi tot 20 pounds. 

Selby Condher Book, i. 278 : a natiws is sold for four shillings and a taUntim, 

Ninlh Bep. Hist. HS8. Ap, 1, p. S2s a man and hie sons ate sold to the Obapter 
of St Paul’s for 60 shillings, a mare, a cart and 28 sheep. 

^ Britton, i. 197. 
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But, whatever terms the lawyers may use, their own first 
principles will forbid us to speak of the English ‘serf’ as a 
slave : their own first principles, we say, for what we find is not 
a general law of slavery humanely mitigated in some details, 
hut a conception of serfdom which at many points comes into 
conflict with our notion of slavery. In his treatment of the 
subject Braeton frequently insists on the relativity of serfdom. 

Serfdom with him is hardly a status; it is but a relation 
between two persona, serf and lord. As regards his lord the serf 
has, at least as a rule, no rights ; but as regards other persons 
he has all or nearly all the rights of a free man ; it is nothing 
to them that he is a serf*. Now this relative serfdom we can- 
not call slavery. As regards mankind at large the serf so far 
from being a mere thing is a free man. This seems to be the 
main principle of the law of Bracton’s day. We must now ex- 
amine each of its two sides : the serfs lightlessness as regards 
his lord, his freedom or ‘quasi-freedom’ as regards men in 
general. It will then remain to speak of his relation to the 
state. 

In relation to his lord the general rule makes him rightloss, 
Criminal law indeed protects him in life and limb. Such roioHou to 
protection however need not be regarded as an exception to the ’ 
rule. Braeton can here fall back upon the Institutes : — the 
state is concerned to see that no one shall make an ill use 
of his property’. Our modem statutes which prohibit cruelty 
to animals do not give rights to dogs and horses, and, though 
it is certain that the lord could be punished for killing or 
maiming his villein, it is not certain that the villein or his heir 
could set the law in motion by means of an ‘ appeal*.’ The 

1 Braeton, f. 197 13, line 3, appeals to common opinion; 'dioltnr enim 
vnlgoiiter quod quia potest esse servus onius et liber homo olterius,’ He uses 
the same phrase, f. 2S, line IS, f. 196 b, line 36. On i. 198 b, he eays, 'Oiun quis 
servus sit, non erit servus euiUbet de populo.’ Britton, i. 199; Bleta, p. Ill 
(§16). 

* Braeton, f. 6, § B ; f. 156 b, § 8. Britton, i. 195 and the Iiongneville note. 

’ Braeton, i. 141 : the serf onl 7 has an ‘appeal’ in ease of high treason, 

Bor later law as to appeals by villeine see 7. B. 18 Bdw. IH. f. 82, Hioh. pi. 4 
(which appears also as 11 Hen. IV. f. 93, Trin. pi. 62) ; 1 Hen. IV. f. 6, Hioh. 
pi. 11; Bits. Ahi. Oorone, pi. 17; Lit. see, 189, 190, 194, and Ooke’s oommeut, 

Littleton’s doctrine is that a viUein’s heir has an appeal for tho de'ath of his 
anoestor, that a nieve hae an appeal for rape, but that a villein has no appeal 
for mayhem, though for this erime the lord may be indicted. When a civil 
action was brought for heating, wounding, imprisonment, etc. there seems to 
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protection afforded by criminal law seems to go no further than ii), 399] 
the preservation of life and limb. The lord may beat or im- 
prison his serf, though of such doings we do not hear very 
much'. 

J^gMess- ^ against his lord the serf can have no proprietary rights. 

tUe serf. If he holds in villeinage of his lord, of courae he is not protected 
in his holding by the king's courts; but then this want of 
protection we need not regard as a consequence of his serfdom, 
for, were he a free man, he still would be unprotected ; and tbon, 
just as the free man holding in villeinage is protected by 
custom and manorial courts, so the serf is similarly protected*. 

His rightlessness appears more clearly as regards his chattels 
and any land that he may have acquired from one who is 
not his master. As regards any movable goods that he has, 
the lord may take these to himself. We hear indeed bints 
that his ‘wainage,’ his instruments of husbandry, are pro- 
tected even against his lord*, and that his lord can be guilty 
against him of the crime of robbery*; but these hints are 
either belated or premature; the lord has a right to seize his 
chattels. But it is a right to seize them and so become owner 
of thorn: until seizure, the serf is their owner and others 
can deal with him as such*. As a matter of fact we hear little 
of arbitrary seizures, much of seizures which are not arbitrary 
but are the enforcement of manorial oustoma The villeins 
are constantly amerced and distrained; the lord in his court 
habitually treats them as owners of chattels, he even permits [p.iool 
them to make wills, and when they die he contents himself with 


have been aome doaU as to bow of tbs obstge tbs defendant abould 
formally deny before pleading that the plaintifi was bie TiUein; see T. B. 38-3 
Edw. I. p. 296. 

* Select Pleas of the Grown, p. S: a villein kept in obaina becanae he wiabod 
to ran away. For the imprisonment of a body of rebeliions tenants in the 11th 
century see Liteiae Oantnaiieneea, vol. U. p. zszvii. 

> k. lie. of Braoton in the Phillipps library, No. 8S10, has a marginal note 
written early in the fourteenth century which atates the hereditary rights of the 
viUeins in forcible teema. ‘Item uague ad tertinm gradnm inolaBive ilU de 
pacentela ei aangninevillanoiata, give marea fnerint aire feminae, sueoedeni iure 
hereditario in tertaa et tenementa vilianorum. Bt el per inigunm dominum 
seu baUivum eiciantUT, inlnriatnr eia is hoe, gnia legem suam habent nt Ubeii 
hominea suam.' 

3 Braoton, f. 6, § 8; Bracton and Azo, pp, 67, 71 i Vinogradofl, p. 74. 

3 Braoton, f. 163 h, § S. 

3 See espeoially Braoton, f. 198 b, line 6, 
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a jiorioV. So here again, when we look at the facts, the serf’s 
condition seems bettor dosoi’ibod as nnproteotedneas than as 
rightlessness, though doubtless a lord may from time to time 
seize goods without being able to justify the seizure by reference 
to custom. Then, if the serf acquires land from some third 
person to hold by free tenure, he whose serf he is may seize it 
and hold it; but until such seizure the serf is tenant and 
others may and must treat him as such. 

And then we find that all this rightlessness or unprotected- Serfdom 

• . 11 #.1 . ° t >• mi 1 • f^d^tura ma 

ness exists only where serfdom exists de juGto. The learning ot da facto, 
seisin or possession and the rigid prohibition of self-help have 
come to the aid of the serfs. Serfdom and liberty are treated 
as things of which there may be possossion, legally protected 
possession*. A fugitive serf may somewhat easily acquire a 
‘seisin’ of liberty. When he is seised of Hherty the lord's 
power of self-help is gone; he can no longer capture the 
fugitive without a writ; he can no longer take any lands or 
chattels that the fugitive may have acquired since his flight'. 

He must have I’ecourso to a writ, and the fugitive will have 
an opportunity of asserting that by rights he is a free man, 
and of asserting this in the king’s court before justices who 
openly profess a leaning in favour of liberty*. We need not 
suppose that this curious extension of the idea of possession is 
due to this leaning; it is part and parcel of one of the great 
[p. 40 i] constructive exploits of medieval law : — ^relationships which 
exist de facto are to he protected until it be proved that they 
do not exist de iure. Still the doctrine, though it had a double 

1 Bui oustoms vary very mush in respeoi. The Abbey of Bee claima 
ibe ehattels of all villeina who die inteataie; B. H. ii. 768 sad an anpiinied 
oustumsl belonging to Sing’s CoB. Cemb. The Abbot of Bsmsey makes a 
similar claim at St Ires; Gait. Bams. i. S90. At Wsrboys and Caldicote if the 
villein has no beii of his body the abbot takes a third of the goods. At 
Hemingfoid the villein oan make a will 'even in the absenos of the leere or 
Serjeant.’ Often the heat of the villein’s ohattels were regarded as annexed to 
the teuepaent and could not be bequeathed i see Literae Cantnaiienses, ii. 411-3. 

* 8ee in paitienlar Bracton, f, 190 b, line 8; '...in posseasiane aeivitutiB,..in 
possesaiane libsrtatis.’ Bracton quaintly misappiopriatea the term statu liber 
lor the serf who is de faeta free, while the free man who is de faato a serf is 
etatu eervue. Braoton and Azo, 78. 

a Bracton, f. 191. 

* Bracton, f. 191 h, last lines : 'in statu dubio semper erit pro libertate 
indicandum’; f. 193, 'in hoc dubio eiit pro Libertate iuilleandam its quod in 
benigniorem partem oadat interpretatio.’ 


F. IL I. 
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edge, told against the lords. Apparently in Bracton’s day a 
seif who ded had to be captured within four days ; otherwise 
he could not be captured, unless within year and day ho 
returned to 'his villein nest'*: a parallel rule gave the ejected 
landholder but four days for self-help*. Of course, however, 
every absence from the lord’s land was not a flight ; the serf 
might be living elsewhere and making some periodic payment, 
chemgwm, head-money, in recognition of his lord’s rights : if so, 
he was not in seisin of his liberty. What the Institutes say 
about domesticated animals can be regarded as to the point’. 

Yet another qualification of rightlessness is suggested. 

More than once Braoton comes to the question whether the 
lord may not be bound by an agreement, or covenant, made 
with his serf. He is inclined to say Yes. His reasoning is 
this; — the lord can manumit his serf, make him free for all 
purposes ; but the greater includes the less ; therefore the serf 
may be made a free man for a single purpose, namely that of 
exacting some covenanted benefit, and yet for the rest may 
remain a serf*. Such reasoning is natural if once we regard 
serfdom as a mere relationship between two persons. It' does 
not, however, seem to have prevailed for any long time, for our 
law came to a principle which was both more easily defensible 
and more hostile to serfdom, namely that if the lord malies a 
covenant with bis serf, this implies a manumission ; he becomes 
free because his lord has treated him as free*. Bracton’s 
doctrine very possibly had facte behind it and was no empty 
speculation, for we do find lords making formal agreements 
with their serfs’; but it ran counter to a main current of[p.(l02] 
English land law. The agreements that Braoton had in view 


* Braoton, f. 8 b, 7; Braoton and Aao, p. 77 ; Y, B. 21-2 Edw. I, p. 449; 
83-d Edw. 1. p. 206. 

’ Braoton, f. 1C3. Tbeae atiict poseossoiy mlea were being relaxed before 
the end el the oentuiy. fear and da? tehee the place of the lour da?B', Britton, 
i. 199, 201. 

J Braoton, {.6 b; 'ad einrilitodinem oervortim domestidaranr.’ Of. Britton, 
i. 201 : Y. B. 32-8 Edw. I. p. 60. 

* Braoton, f. 24 b, 208 b; Vinogradofl, pp, 70-4. 

‘ Iiittletoa, Bed 206-7. 

’ See Vinogradofi, p. 78. Add to hia illuetratione, Cert. Clone. iL 87*. 
grant of land to C our ‘native’ for life and to hie mfe during hei vidmt?, at 
a lent and in ooneideraiion of a gross earn; he is not to man? son or daughter 
Without our leave. Select Fleas in Manorial Oooits, i. 172 ; elaborate agteeuent 
between the abbot of Battle sard hia villeine. Bote Book, pi. 784, 1814. 
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■were in the main agreements relating to the tenure of land, 
and as we have already seen*, our law was strongly disinclined 
to recognize any oontraet concerning the occupation of land 
which was merely a contract and not a bestowal of 'real' 
rights : it urged the dilemma — no right to occupy land or some 
one of the known forms of legal tenure. 

The serf’s position in relation to all men other than his lord 
is simple : — he is to he treated as a free man When the lord 
is not concerned, criminal law makes no difference between 
bond and free, and apparently the free man may haye to do 
battle with the bond. A blow given to a serf is a wrong to the 
serf. It may also give his lord a cause of action against the 
striker; but here also the law makes no difference between 
bond and free. If my serf is assaulted so that I lose his 
services or so that I suffer contumely, I have an action for 
damages; hut it would he no otherwise had the assaulted 
person been my free servant®. So also in defining the master’s 
liability for wrongful acta done by his dependants, the same 
principles as regards authorization and ratification seem to 
be applied whether the dependants he free servants or serfs 
It is rather for the acts of members, free or bond, of his house' 
hold (manupastus, mainpast) that a man can be held liable 
than for the acts of his serfs*. 

Then in relation to men in general, the serf may have lands 
and goods, property and possession, and all appropriate reme- 
dies. Of course if he is ejected from a villein tenement, he 
has no action ; the action belongs to the lord of whom he holds 
the tenement, who may or may not be his personal lord ; were 
he a free man holding in villeinage be would be no better off*. 
But the serf can own and possess chattels and hold a tenement 
against all but his lord. This general proposition may require 
some qualifications or explanations in particular instances. 
tp.408] We read in the Dialogue on the Exchequer that if the lord 
owes scutage to the crown his serf’s chattels can he seized, but 

r See above, pp. 405-6. * Hengham Porva, c. 8. 

> Biooion, f. 155 § 8, 166 b § 8. * Biaoton, f. 204, 204 b. 

• A man’s liability for the doinge of hia mainpast wHl deserve fuller dis- 
onssion In another context. 

* In Biactou’s day the man vho puiohases and obtaine posaession of 
vtUein land from a villein is protaoted against the lord's self-help ; Kate Boob, 
pi. 1203. 
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ought not to he seized until his own chattels have boon 
exhausted'; we read in Braclon that when a lord is to ho 
distrained his villein’s chattels should he the vory first object 
of attack’ ; but in these cases we may say that the serf, having 
no proprietary rights against his lord, is treated as having none 
against those who by virtue of legal process aro enabled to 
claim what the loi’d himself could seize : — ^the general principle 
is hardly impaired by such qualifications, and it is a most 
important principle. 

Still it is not a natural principle. This attempt to treat a 
man now as a chattel and now as a fiee and lawful person, or 
rather to treat him as being both at one and the same moment, 
must give rise to difficult problems such as no law of true 
slavery can ever have to meet. Suppose for example that a 
villein makes an agreement with one who is not his lord ; it 
seems certain that the villein can enforce it ; but can tho other 
contractor enforce it? To this question we have a definite 
answer from Britton’: — a contract can not be enforced against 
a villain; if ha is sued and pleads ‘I was the villoin'of X 
when this agreement was made and all that I have belongs to 
him,’ then the plaintiff, unless he will contradict this ploa, 
must fail and his action will be dismissed ; nor can he suo X, 
for (unless there is some agency in the case) the lord is not 
bound by his serf’s contract, In later times this rule must 
have been altered; the plea 'I am the villein of X and hold 
this land of him in villeinage’ was often urged in actions 
for land, but we do not find the plea ‘ I am the villein of X ’ 
set up in purely ‘ personal' actions, as assuredly it would have 
been had it been a good plea‘. But, even if we admit that a 
villein may be sued upon a contract, the creditor’s remedy is 
precarious, for the lord can seize all the lands and chattels 
of his serf, and an action against his serf is just what willfp-^oj] 
arouse his usually dormant right. Thus the law, in trying to 
work out its curious principle of ‘ relative servitude,’ is driven ^ 

' Dialogas de Scaooaiio, u. o. 14 

’ Braoton, t 217, line 36. We seem to see here a ebasge cnfavoarable to 
the villeiQ. 

* Britton, ii, 169, 168-9. 

* See Broke, Abr. Villenage, pi. 88: in an assize of mort d'ancestor one of 
the defendants pleaded that he was the villein of Z and the action was dis- 
missed. Broke notes that he did not add that he held in villeinage and. 
therefore tieats the ease as curioas. Still this vae an aotion for laud. 
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to treat the serf as a privileged person, as one "who can sue 
but can not be sued upon a contract ; and, even when it allows 
that he can be sued, it can give the creditor but a poor chance 
of getting paid and will hardly prevent collusion between 
villeins and friendly lords. Again, we see the ecclesiastical 
courts condemning the villein to pay money for his sins, forni- 
cation and the like, and then we see the villein getting into 
trouble with his lord for having thus expended money which 
in some sort was his lord’s*. The law with its idea of relative 
servitude seems to be fighting against the very nature of things 
and the very nature of persons. 

Lastly, we should notico the serf’s position in public law. (b) The 
It is highly probable that a serf could not sit as the judge aon tooths 
of a free man, though it may be much doubted whether this 
rule was strictly observed in the manorial courts®. Ha could 
not sit as a judge in the communal courts, though he often 
had to go to them in the humbler capacity of a ‘presenter.’ 

So too ha could not be a juror in civil causes ; this ha probably 
regarded as a blessed exemption from a duty which fell heavily 
on free men. But in criminal matters and in fiscal matters 
he had to make presentments. At least in the earlier part 
of the century, the verdict or testimony which sends free 
men to the gallows is commonly that of twelve free men 
endorsed hy that of the representatives of four townships, and 
such representatives were very often, perhaps normally, bom 
villeins. Snob representatives served on coroners’ inquests, and 
tbe king took their testimony when he wished to know the 
extent of his royal rights*. In the ‘halimoots’ or manorial 
courts the seifs are busy as presenters, jurors, affeerers of 
amercements, if not as judges ; they fill the manorial offices ; 
the reeve of the township is commonly a serf. What is more, , 
tp.ios] the state in its exactions pays little heed to the line between 
free and bond ; it expects all men, not merely all free men, to 
have arms* ; so soon as it begins to levy taxes on movables, the 

^ Belaot Pleas in Manorial Oonrts, i. 97, 98. 

* On a very early roll of a Norfolk manor, for a sight of vhieh wo have to 
thank Dr Jessopp, a villein is amerced for having essoined a free man, ' ei 
testatnr per onriam gnod non potest aesoniaie liberiun hominem,’ 

* Thus the Hundred Bolls seem to be founded on the presentments made as 
well by represeniatiras of tovnshipa, who would often be unfiee, as by free and 
tawfnl juioiB of the hundreds; see the rolls for Bssex, B. E. i 1S6 fl. 

* The ori^nal Assize of Arms (1181) ooutemplates only fhe arming of tree 
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serfs, if tliey have chattels enough, must pay for thoin^ It is 
but a small set-off for all this onerous freedom that a serf can 
not he produced as champion or as compurgator ; and even 
this rule is made to operate in favour of liberty; if a lord 
produces a serf as champion or compurgator this is an implied 
manumission". The serfs have to bear many of the burdens 
of liberty. The state has a direct claim upon their bodies, 
their goods, their time and their testimony, and if for a moment 
this seems to make their lot the less tolerable, it prevents our 
thinking of them as domestic animals, the chattels of their 
lorda 

Having seen what serfdom means, we may ask how men 
become serfs. The answer is that almost always the serf is a 
born serf; natims and villanns were commonly used as inter- 
changeable teinas". But as to the course by which serfdom is 
transmitted &om parent to child we find more doubts than we 
might have expected. If both parents are serfs, of oourae the 
child is a serf ; but if one parent is free and the other a serf, 
then difficulties seem to arise. The writer of the Leges Henrici 
holds that the child follows the father; but he quotes tho 
proverb, 'Yitulus matris cst cuiusounque taurus alluserit,’ and 
seems to admit that in practice tho child is treated as a serf if 
either of the parents is unfree*. Glanvill is clear that the child 
of an unfree woman is a serf and seems to think that the child 
of an unfree man is no better off". Thus we should get the 
rule, which had been approved by the church, namely, that, 
whenever free and servile blood are mixed, the servile prevails", 
Bracton, however, has a more elaborate scheme. A bastard |p.<i 06 ] 

men; but the writ of 1282 reguixas that the villani, if rioh enough, riiall be 
aimed. It ie plain also that alieadj in 1228 villam yiece ixmM ad ama. This 
appeals &om the wnt of that year for the oolleabon of a fifteenth. See theee 
dooomente in Siubbe, 8el. Ohaiteis, 

^ Even the ordinance for the Saladin tithe drawe no line between free end 
nnftee. The fifteenth of 1226 was levied from mllani ; so apparently were the 
fotfieth of 1282 and the thirtieth of 1237. 

’ Braoion, f. 194, last lines, 

" Hhas Sritton, i, 197, snya that the 'native' who is a native not by birth 
but by hie own oonfeesion ie more properly called a villein. 

" Leg. Henr. c. 77. " Olanvill, lib. v. o. 6. 

' Bee c. 15, 0. 82, qu, 4. This was altered by o. 8, X, 1, 18, Such a rule, 
expieeeed in the German proverb ' daa Kind folgt dei drgeien Hand,’ is by no 
means unnatoral; see Heneler, Inetitutionen, i, 188. In Bianoe they s^ 'Le 
menvais emporte le bon’: TioUet, Hieioire dn droit civil, p. 819. 
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follows the mother ; the child of a bondwoman, if bom out of 
wedlock, is a serf; if bom in wedlock and of a free father, then 
another distinction must be taken ; if a free man takes a bond- 
woman to wife and they dwell in her villein tenement, then 
their offspring vvill be bom serfs, but if she follows him to ' a 
free couch ’ then their children will be born free, So also whan 
a bondman marries a free woman, the character of the tenement 
in which they dwell determines the character of their offspring'. 
The influence thus ascribed to the tenement is very curious ; 
it shows that to keep villein status and villein tenure apart 
was in practice a difficult matter, even for a lawyer ever ready 
to insist that in theory they had nothing to do with each other. 
In later days the courts seem to have adopted the simple rule 
that the condition of the father is the decisive fact, and to 
have pressed this rule to the absurd, if humane, conclusion that 
a bastard is always bom free since he has no &ther'. 

‘ Mixed marriages ’ indeed gave a great deal of trouble 
throughout the middle ages by raising questions as to the 
rights and remedies of the husband and wife®. Ultimately 
‘the better opinion of our books’ was that the marriage of a 
female serf with a free man, other than her lord, did not 
absolutely enfranchise her, hut merely made her free during 
the marriage'*. In 1302, however, we find two justices de- 
nouncing this doctrine as false, ‘ and worse than false, for it is 
heresy;’ apparently they think that such a marriage has all the 
effect of a manumission; but their opinion did not go undis- 
puted'. Such a marriage would not at any rate drag down the 
free man into personal servitude, though according to Bracton 
the issue of it would bo serfs if they were born in the villein 
[p.407] tenement. In the converse case in which a bondman marries a 
free woman, be of course is not enfranchised, though Bracton’s 
doctrine would make their children free if born in her free 
tenement. On the contrary, it might he thought that, at all 

^ Bracton, i. S, 1941); Bracton and Azo, p. fiS ; Note Book, pi. 1041, 1839. 

® See Vinogradoff, pp. 59-63, also the note on Iisg. Hen. c. 77 in Thorpe’s 
Ancient Laws and Institutes, The freedom of the hastard appears at least as 
earl; as T. B. 19 Edw, E. f, 6Sl-'i. It appears also in Beanmanoii (c. 46, sec. 
16) where it is the more enrions becauss the general rule is ' Servitude vlent de 
par lea m6ies.’ 

' See the Abridgements, tit, Villeuage. 

‘ Co, lit, 123 a, 180 b, lB7b. 

' 7, B. 30-1 Edw, 1. 164-8. Comp. Britton, i. 199 ; T. B. 18 Edw. IT. 604. 



424 


The Sorts and Conditions of Mon. [bk, it. 


Infliience 


events if she went to live along with her villein husband in his 
villein tenement and to bear him villein children, she herself 
would be accounted a villein. But this was not the rule. 
How far during the marriage she could make good any rights 
against her husband's lord (and it will be remembered that ns 
against all others her husband was a free man) was very 
doublfiil; she could not sue without her husband, and if he 
joined in the action, the lord would say, ‘You arc my villein*.’ 
But on her husband’s death she would be free once more, or 
rather her freedom would once more become apparent and 
operative®. 

Faint traces may be found of an opinion that birth in a 


certain district or a certain tenement will make the child 
unfree, or as the case may be free, no matter the condition of 
its parents ; but, except in the well-known privilege of Eentish 
soil, it seems to have found no legal sanction®. 
viUfflUB by person born free rarely becomes a serf. When Braofcon 
speaks of prisoners of war being held as slaves and of a freed- 
man being reduced to slavery on account of his ingratitude, 
this is but romanesque learning*. We do not in this age hoar 
of servitnde as a punishment, though the Welsh marchors claim 
the right of selling criminals as slaves', and King John can 
threaten all men with slavery if they do not take arms to rosiat Cp.i08] 
an invasion®. Nor do we any longer hear of free men selling 


* Bi’aotan, f. 202, 202 b ; Britton, i. 281. Biaaton’s awa opinion Beems 
this; — Free rroman '^B'lth fres tenement marriee a bondman; bis lord ejects 
them from her £cee tenement; they oen sue him. (See Braoton’s Note Book, 
pi. 1887; it is not stated in tbie ease that the dissebsor rras the rillain’s lord.) 
But apparently Braotou admite that this ie not the prevailing opinion, at oil 
evente if the lord is in eelein of the hneband. Observe the words ' seoundum 
qnosdam gnod ego non approbo.’ But at eny rate during the marriage the wife 
ean have no action against her husband's lord save one based on the disiurbonoe 
ofberposeession. 

® Braolon, f. 202, 428 b, 430 b; Britton, f. 198-9 ; Note Book, pi. 702, 1189. 
Ae to the whole of this subject, see VinogradoS, pp. 61^8. 

® Asaze Boll, Iiinooln, No. 481 (o7 Hen. lH.), m. 8: 'in villa deBellesby 
sunt duo feoda, scilioet, feodum de Bauemer et feodum Beverel et . . . omnes 
illi qui nati sunt in feodo de Bauemer Uberi sunt, omnes vero illi qui naii sunt 
in feodo Beverel villani sunt.’ 

* Biaoton, f. 5. But os to the Ingratitude of one who has become fres by 
knighthood, or by orders, see Britton, i. 208; Bleia, p. Ill, 

« P. Q, W. 818-9. 

* Bot. Pat, i. 56. If they make default they and theii heirs shall be ssrus 
for ever, paying every year four penoe pet head. A ohevage of four pence a head 
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themselves into slavery. But it is a principle of law that if a 
person has once confessed himself the serf of another in a couit 
of record, he can never thereafter be heard to contradict this 
assertion, and so ‘ confession ’ takes its place beside ' birth ’ as 
one of the origins of servility. There are abundant cases in our 
records which suggest that this talk about confession is not 
idle^; a defendant sometimes seeks to evade a plaintiff’s de- 
mand by confessing that he is the villein of a third person, and 
thus, even in the later middle ages, men may sometimes have 
purchased peace and protection at the cost of liberty*. 

Whether prolonged serfdom de facto will generate serfdom Serfdom 
de iwre was in Edward I’s day a moot point. Some justices 
laid down as a maxim that no prescription can ever make 
• servile, blood that once was free. Others flatly denied this 
rule, and apparently held that if fr-om father to son a succession 
of free men went on doing villein services, the time would come 
when an unfree child would be born to a free father. One 
opinion would have condemned to servitude the fifth generation 
in a series of persona performing base services, while a Scottish 
law-book mentions the fourth generation, and a common form 
[p. 109] of pleading made a lord assert that he had been seised of the 
grandfather and great-great-grandfather of the man whose 
liberty was in dispute. Opinion might fluctuate about this 
question, because procedural rules prevented it from being 

8ceme lo havo teeu oommon ia £t;aQoe ; hence the eecf ie homo qwitvar mim- 
manm. 

I Note Book, pi. 466, 691, 1411, 1885, 1887, 1894; T. B. 80-1 Edw. L 
p. 464} y. B. 82-3 Edw. I, p. 4} 1. B. 19 Bdw. n. f. 651. 

e Bat how could a defendant gain ao^tbing hy saying untruly that he traa 
personally a villein? In an action for land was it not enough to say, ■ I hold in 
villeinage, or I hold at will, and therefore I am not the right person to hs sued ’ ; 
while IB it not only in aotioua for land that we find defendants relying on 
villeinage of any kind ? The answer is given by a case of 1292 ; 7. B. 20-1 
Edw. I. p. 41. If the defendant merely pleads tenure in villeinage, the plaintiff 
may contradict him and the falsehood of the plea may be eatablished; hut if he 
adds that he is a villein, then the plaintiff can make no reply and fails in his 
suit. Perhaps it was considered impiohable that any one wonld oondenm 
himself and his posterity to petpetuai servitude unlees he had good oanse for so 
doing. A.t any rate there was no reply to this confeesion of villein status until 
in 1363 a Btatute, 87 Edw. UI. o. 17, permitted the plaintiff to oontradiot it. 

In 15 Edw. m. Bits. Abt. Briejfj 822, the absurdity of the rule is shown s — ‘ It 
is hard; for a man may oonfese himself viliein to his father or his cousin, and 
then next day get a leleaee fiom him.’ ‘ Yes, it is hard,’ is the reply, ‘ but it is 
law.’ 
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often brought to a decision. The general rule as to tho moans 
by ■which free or servile status could bo conclusively proved was 
that it must be proved per pare/nlea. If tho burden of proof 
lay on the person ■whose status ■was in question, ho had to 
produce free kinsmen ; if it lay on the would-be lord, he had to 
produce kinsmen of the would-be free man who would confess 
themselves serfs. A mere verdict of the country might settle 
the question provisionally and, as we may say, for possessory 
purposes, but could not settle it conclusively except as against 
one who had voluntarily submitted to this test. The burden 
of the proof is thrown on one side or on the other by seisin; 
the man who is in de facto enjoyment of liberty continues to be 
free until his servility is proved; the man who is under the 
power of a lord must remain so until he has shown his right to 
liberty. On the whole the procedural rules seem favourable to 
freedom. In Bracton’s day a four days’ flight^ might thi’ow the 
burden of proof upon the lord, and he would have to make out 
his title, not by the testimony of free and lawful neighbours, 
who would naturally infer serfdom de iure from serfdom de 
facto, but by the testimony of the fugitive’s own kinsfolk as to 
the fugitive’s pedigi-ec, and they must confess themselves serfs 
before their testimony can he of any avail®. On tho other hand, 
if a man has been doing ■villein services, he may as a matter of 
fact easily fall into serfage, unless he is willing to run from 
hearth and home and risk all upon a successful flight and an 
action at law. If for generation after generation his stock has 
held a villein tenement and done villein services he will be 
reckoned a villein, that is, a serf; even his kinsfolk will not 
dare to swear that he is free. There is no form of service so 
distinctively servile that it must needs be ascribed to servile [p.4i0] 
status and not to ■villein tenure; even the merohet, which is 
regarded as the best test, may sometimes be paid ratione 


^ See above, p. 418. 

> On the face of it this looks like an aneient procednre, which has been 
preserved in this case in favorem libertatU, The lord ends his count by ofCering 
' enit,’ to wit, JL, S, 0, kinsmen of the defendsnt. In most other oases the 
prodnotion of suit has in the king's court become a mere formality, but here it 
is still ail important. A jury may be brought in to decide whether the ' suitors ’ 
aie really of kin to the defendant. Oases illustrating this prooeduie are, 
Hote Sook, pL 1006, 1041, 1167, 1812 j *?. B. 32-3 hldw. 1. p. 614; llorthumber- 
land Assize Bolls (Surtees Soc.) pp, 46, 160, 166. 
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tenemenU and not ratione personae'; but a prolonged per- 
formance of Tillein services must put a family’s free status in 
jeopardy. That this is not so as a matter of law seems the 
opinion of the highest authorities; but the fact that a contrary 
opinion was current both in England and in Scotland may well 
make us think that in common life there had been a close 
connexion between villein tenure and villein status®. 

And now as to manumission: — A lord can easily enfranchise How 
, . . tt 1 1.1 » • • serftloin. 

nis seri. rLe can do so expressly by a charter of manumission ; ccaaes. 

he does so impliedly by a grant of land to be held freely by the 

serf and his heirs, for a serf can have no heir but his lord® ; he 

does so impliedly by certain acts which treat the serf as free, 

by producing him in the king’s court as his champion or his 

compurgator* ; it is becoming dangerous for a lord to make any 

written agreement with hia serf'. There has been a difficulty 

as to a direct purchase of liberty. If the serf paid money to 

the lord for the grant of freedom, the lord might, it would 

seem, revoke the grant on the ground that his serfs money 

was his own money. This technical difficulty, for perhaps it 

was no more, was evaded by the intervention of a third person 

[p.4li] who made the purchase nominally with his own but really with 

the serf’s money, and the serf having been sold and delivered 


® See above, p. 873, and Britton, i. 198. In Y. B. 8 Bdw. III. f. 86 (Mieh. 
pi. 31) it is said that tbs bishop ot Mfy bold land by the service of being 
taliaged along with the villeine. 

® The best illnstiation of tbie point is a ease of 30 Bdw. I. reported in the 
notes to Haie’s Pisas of the Grown, ii. 298. Pwo justices of assize laid down 
the rule ‘ q.uod uulia piaesaiptio temporis potest liberum BBnguinem in eervi- 
tntsm rednoere.’ Tbs case was then brought before tbs auditors of complaints, 
who declared that this maxim ' omnino falsum est.’ The case was then taken 
into the King’s Benoh, but with what result does not appear. Britton, i, 196, 
206, denies that long performance of bees services, e.g. payment of merchei, oan 
make a free stock unfiee. So does Hengbam in Y. B. 33-5 Bdw. I. p. 16 : 
■ praesoriptio temporis non redigit eanguinem liberum in servitntem.’ On the 
other baud, a gloss in the Longueville MS, at Osmbridge, printed by Vinogiadoff, 
p. 63, Bsys that 'in the fifth generation villein services will make free blood 
servile. The Scottish QtmUm Attachiamenta, o. 39 (Acts of Parliament of 
Scotland, i. 666), makes tbs fourth generation servile. Then in Bitz. Abr. 
Tilleiiagt, pi, 24, we have an extract from an unprinted Year Book of Bdward III., 
which seems to say that a stock may heoome servile by holding in villeinage from 
time immemorial. 

' Bracton, f. 24 h, 194 b. Britton, i. 188. 

^ Braoton, f. 194. 

' See above, p. 418. 
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(the ownership did not pass until delivery) was thcai sot free 
by his new owner*. 

In Bracton’s day every s/A of manumission by the lord 
seems to have conferred foil and perfect freedom; bho freed 
man was in all respects the equal of the free born. This could 
hardly have been otherwise ainoe, as we have seen, serfdom was 
regarded for the more part as a mere relation between two 
persons. Glanvill seems to have held a different opinion. He 
spealts as though the liberation would make the serf free as 
regards his former lord hut leave him a serf as regards all 
other men®. The chief, if not the only, point that QIanvill 
had before his mind when he wrote this, seems to have been 
that the freed villein could not be produced ae champion or as 
compurgator. It is possible also that he had in view acts of 
enfranchisement which were merely private and would not 
have denied that there were solemner methods by which 
absolute freedom could be conferred. In the Leges Henrid 
the man who wishes to free his serf must do so in public, 
‘in a church or a market or a county court or a hundred 
court, oponly and before witnesses’; lance and sword are 
bestowed on the new free man and a ceremony is onaoted 
which shows him that all ways lie opon to his feot’. Glanvill 
may have required some such public act if perfect liberty was 
to be conferred ; but Brnoton, who habitually regards serfdom 
as a mere relationship, sees no diflEioulty; the lord by destoying 
the relationship destroys serfdom. Here we seem to see a 
modem notion of relative serfdom growing at the expense of 
an older notion of true slavery. To turn a thing into a peraon 

^ danTill, T. 6. This passage is vsrj diffionlt, but seems to be axplaiaed by 
Diaoton, f, 194 b. We may doabt wbetber GlanyiU meima to deny that a lord 
can gratnitonsly liberate his serf. If howevet he liberates him in eonsideration 
of a sum of money then ft difflonlty arises; this ia met by the intermediation of 
a third person who pniohases the serf nominally with his own, though really 
with the serf’s money. Biaoton says ‘ eligat fidem alienius qui sum emat gnait 
propiiia deuarUs suia’ Still yiUeins are said to buy their own liberty; s.y. 
Bote Book, pi. SI, 348. The books of oonveyanelng praoedents of the thiiteenlh 
century, e.g. the Luffleld and Carpenter MSS. at Cambridge (Be. i 1; Miu. 
i. 27), give forms of manumission by way of sale ; the former shows how the 
tranaaeiion can be acoomphshed either by two deeds or by a single deed. But 
see Vlnogiadoil, p. 86, who deals somewhat diHerently with the difficult passage 
in QIanvill, 

» Glanvill, V. 6. 

* Leg. Henr. o. 78 § 1 ; ‘ et liberas ei vias et portae oonsoribat aperies.’ 
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is a feat that can not be performed ■without the aid of the stale 
hut to make free as against yourself one ■who is already free as 
against all hut you, tliia you can easily do, for it is hardly a 
matter of public law\ 

A serf will also become free (1) by dwelling for year and 
day on the king’s demesne or in a privileged town — this is 
an assertion of a prerogative right which peoples the king’s 
manors and boroughs’; (2) by being knighted — ^knighthood 
confers but a provisional freedom, for the knighted serf can be 
degraded when his servility is proved*; (3) hy entering religion 
or receiving holy orders ; it is unkwful to ordain a serf— this is 
forbidden hy canon as well as by temporal law*, — ^but, ■when 
once ordained, he is free, though his serfdom revives if he 
resumes a secular life*. The lord’s right of action for the 
recovery of a serf was subject to a prescriptive term; in 1236 
the year 1210 was chosen as the Hmit, and this limit was not 
altered until 1275“; we have already seen that his right of 
self-help the lord lost somewhat easily, though less easily as 
time went on’. 

Such briefly stated is the English law of villeinage or Summury. 
serfage in the thirteenth century. Its central idea, that of the 
relativity of serfage, is strange. It looks artificial : that is to 
say, it seems to betray the handiwork of lawyers who have 
forced ancient facts into a modern theory. Slavery is very 
intelligible ; so is slavery tempered by humane rules which ■will 
forbid an owner to maltreat his human chattel; so again is a 
prsdial serfage, and the ancient laws of our race compel us to 
admit that there may be a half-free class, men who are neither 


1 Kate Boole, pi. 1749. Here again 'Vmogiadoil, pp. 86-8, gives a somewliai 
diffetenl; explanation. 

’ Glanvill, v. 6; Braoton, 1 190 b} BletB) 111, 2SS; Britton, i. 200,209; 
Stubbs, Hoveden, vol. ii. (Introduction), p. xl. 

> Braoton, t. 190 b, 198 b; Britton, i. 200, 208; Bleta, 111. 

* See tbs vrhole of Diet. S4 and S. 1, 18. In 1270 Bobert de Montalt at bis 
mother’s request enfranohised iy charter bis ‘ beloved and faithful clerk ’ Boger 
de Malberthorpe, who perhaps Tas not in bol^ orders : Assize Boll, Iiincolu, 
Ko, 494, m. 48 d. 

■ Braoton, f. 6,190 b; Britton, i. 200, 203; Bleta, 111. ALOCording to Eleta 
the serf -ffbo has been ordained may be degraded by ■the bishop if be proves a 
disobedient olerk, and thereupon be relapses into serfdom, 

■ Kote Book, pi. 1317 ; Stat. ■Weetm, I. (S Bdv. 1.) o. 89. 

r gee above, p. 418. 
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Uben homines nor yet sem*; but a merely relative serfdom is 
a juristic cmiosity“. In defining it we have over to be using 
the phrases 'in relation to/ ‘as regards/ ‘as against/ phrases 
which would not easily occur to the unlettered, and law wliich 
allows my serf to sue any froo man hut me, even to sue my lord, 
does not look like a natural expression of any of those deep- 
seated sentiments which demand that divers classes of men 
shall be kept asunder. Then this idea of relative servitude has 
to be further qualified before it vdll square with facts and 
customs and current notions of right and wrong. When a lord 
allows it to be recorded that on the death of his servile tenant 
he is entitled to the best beast, he goes veiy far towards 
admitting that he is not entitled to seize the chattels of his 
serf without good cause. We hesitate before we describe the 
serf as rightless even as against his lord, and, if we infer want of 
right from want of remedy, we feel that we may be doing 
violence to the thoughts of a generation which saw little 
difference between law and custom. On the whole looking at 
the law of Bracton’s day we might guess that hero as elsewhere 
the king’s court has been carrying out a great work of simplifi- 
cation; we might even guess that its 'serf- villein/ rightloss 
against his lord, free against all but his lord, is as a matter of 
history a composite person, a serf and a villein rolled into one". 
Hetro- That this simplifying process greatly improved the legal 
Suasion of position of the serf can hardly be doubted, We need not 
and indeed suppose that the fheoiv or servus of earlier times had 
been subjected to a rigorously consistent conception of slavei’y. 
Still in the main he had been rightless, a chattel ; and we may [r. 

^ As to the UU and aldimet sea Biannec, S. B. Gt. i. 101. 

* A oompatieon between oar medisTal eerldom and the elayery of the ancient 
world might seem to eome beside the point on the ground that the ancients 
were heathen. But a no lees startling contiasi might he drawn between our 
medieral serfdom and the law wliich Bn^ishiuea and men of English race 
evolved for their negro elavee. It was goite untronUed by any idea of 'rela- 
tivity,’ and reprodaced, thoagh it had hardly copied, the main features of 
Boman law. See X. B. Cobh, An Inquiry into Ihe Law of Kegto Slavery, 
Bhiladelphia, 1S68. 

s Xhe contemporary law of Fi'ance knew how to keep the vilain and the ter/ 
well apart. Sometimes the former word is nsed to describe the whole mass of 
peasants bond and free. ‘ Male souvent aasel la mdme mot est employd aveo 
one signification restreinte et s'applique an payean libre, par opposition an serf, 
oomme la tenure en vilicnage est opposde d la tenure en moinmorte's 
imehaira, Mannel des institutiona, p. 839. A contempoiaiy Bienoh oritio of 
Braoten's book would have accused him of mixing up two olaeaea of men. 
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be sure that his rightlessness had not been the merely relative 
rightlessuess of the 'serf-villein' of later days, free against all 
but his lord. Indeed we may say that in the course of the 
twelfth century slavery was abolished. That on the other hand 
the idllani suffered in the process is very likely. Certainly 
they suffered in name. A few of them, notably those on the 
king’s manors, may have fallen on the right side of the Eoman 
dilemma ‘ant liberi aut servi,* and as free men holding by 
unfree tenure may have become even more distinctively free 
than they were before; but most of them fell on the wrong 
side; they got a bad name and were brought within the range of 
maxims which described the English Iheow or the Roman slave. 

Probably we ought not to impute to the lawyers of this Tha 
age any conscaons desme to raise the serf oi’ to debase the process, 
villein. The great motive force which directs their doings in 
this as in other instances is a desire for the utmost generality 
and simplicity. They will have as few distinctions as possible. 

All rights in land can be expressed by the formula of dependent 
tenure; all conceivable tenures can be brought under some 
half-dozen heads; so also the lines which have divided men 
into sorts and conditions may with advantage be obliterated, 
save one great line. All men are free or serfs ; all free men are 
equal; all serfs are equal: — ^no law of ranks can be simpler than 
that. In this instance they had Roman law to help them ; hut 
even that was not simple enough for them ; the notion of colmi 
who axe the serfs of a tenement rather than of a person, though 
it might seem to have so many points of contact with the facts 
of English villeinage, was rejected in the name of simplicity^ 

They will carry through all complexities a maxim of their 
own: — the serf is his lord’s chattel but is free against all save 
his lord. They reck little of the inteiesls of any classes, high 
or low ; hut the interests of the state, of peace and order and 
royal justice are ever before them. 

We have spoken at some length of the ' serf-villeins ’ of the ite 
thirteenth century, for they formed a very large class. For 
several reasons precise calculations are impossible. In the first 
place, tenure is so much more important than status, at least so 
much more important as a matter of manorial economy, that 
[p.4i6] the ‘extents’ and surveys are not very careful to separate the 
personally free from the personally unfree. In the second place, 

^ Biaoton, f. 4 b. 
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ill is highly probable that large numbers of men did not Icnow 
on which side of the legal gulf they stood; they and their 
ancestors had been doing services that were accounted villein, 
paying merchet and so forth ; hut this was not conclusive, and 
if they escaped from their lord it might bo very diflSoult for him 
to prove them his 'natives.* On the other hand, while they 
remained in his power, they could have little hope of proving 
themselves free, and if they fled they left their all behind them. 
In the third place, a great part of our information comes from 
the estates of the wealthiest abbeys, and while admitting to the 
full that the monks had no wish to ill-treat their peasantry, we 
can not but believe that of all lords they were the most active 
and most far-sighted. Lastly, we have as yet in print but little 
information about certain counties which we have reason to 
suppose were the least tainted with servitude, about Kent 
(already in Edward L’s time it was said that no one could be 
born a villein in Kent^), about Norfolk and Suffolk, about the 
Northumbrian shires. Still, when all is said, there remain the 
Hundred Rolls for the counties of Bedford, Buckingham, Cam- 
bridge, Huntingdon and Oxford, and no one can read them 
without coming to the conclusion that the greater half of the 
rural population is unfree. The jurors of various hundreds 
may tell us this in different ways; but very commonly by 
some name such as nativi or servi, by some phrase about 
‘ransom of flesh and blood’ or the like, they show their 
belief that taken in the lump those peasants, who are not 
freeholders and are not royal sokemen, are not free men. 

Occasionally a man who was bom a villein might find a 
grand career open to him. It was said that Jolm’s trusty 
captain Gerard de Ath4e, whose name is handed down to 
infamy by Magna Carta, was of servile birth”; in 1813 the 
bishop of Durham manumitted a scholar of Merton who was 
already a ‘master’®; in 1308 Simon of Paris, mercer and aider- 
man, who had been sheriff of London, was arrested as a fugitive 
villein, after being required to serve as reeve of his native 
manor-*. 

* Kentish Ousiumal (Statutes, i 222) ; 7. B. SO-1 Edw. I. p. 168. ' But see 
Note Book, pi. Idl9. 

” Maitland, Fleas of the drown for Q-lonoestershire, p. ziii. 

” Dspositiona and Boolesiastical Frooeedings from the Oourt of Durham 
(Surtees See.), p. 6. 

<* 7. B. 1 Bd-w. II. f. 4; Idber de Antiquia Iiegibus, p. 249. 
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§ 4. The Religious. 

Another large part of medieval aociety is made up of men CiTiiaeatii. 
and women who have ' entered religion and become professed,’ 
of monks, nuns, ‘regular’ canons and friars who have taken 
vows of poverty and obedience and quitted this world. Now a 
transition from the villein to the monk seems harsh. Bracton 
however makes it : — the villein being under the power of his 
lord may, like the monk, be considered as 'civilly deadK’ From 
the lawyer^s point of view the analogy that is thus suggested 
will not seem altogether fanciful and profitless. It is not as a 
specially holy person but as a property-less and a specially 
obedient person that law knows the monk. He has no will 
of his own {mm hahet mile, neqne nolle*) because he is subject 
to the will of another, and, though as a matter of religion that 
win may be thought of as the divine will expressed in the rule 
of St Benet or St Bernard, still within the sphere of temporal 
law it is represented by the will of the abbot. It could not bo 
suffered that by a mere declaration of his intention to live a 
holy life untroubled by mundane affairs a man should shufSe 
off not only the rights but the duties that the law has cast upon 
him; but a vow of obedience is a different matter; it is not very 
unlike a submission to slavery. 

The fiction of ‘ civil death ’ seems called in to explain and aroivtii of 
define rules of law which have been gradually growing up' a^^doath. 
By the dooms of .ffithelred and of Onut the cloister-monk is 
forbidden to pay or to receive the feud money, that is to 
say, the money payable by the kindred of a man-slayer to the 
kindred of the slain, 'for he leaves behind his kin-law when he 
submits to rule-law’; he ceases to be a member of a natural 
family when he puts himself under the monastic rule and 
enters a spiritual fiimily*. Already Alfred had decreed that if 
I entrust goods to ‘ another man’s monk ’ without the leave of 

1 Bracton, f. 421b: ‘Bst etiam mote dvilis in servo in servitnte snb pates- 
tats domini constitoto.’ 

> See e.g. Ii^ndwood, p. 168. 

s For the parallel and closelv similar French law, ses TioUet, Hutoira dn 
dioit civil, p. 283. 

^ JBthelr. vm. 26 ; Omit, i. 6, § 2 : ' He g»iS of his m£g-lags, >onno he 
gebyhS tii regol-lage.’ 
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that monk’s ‘lord’ and the goods are lost, I must go >vithout 
remedyh At a later time we find the same principle applied [p 4W1 
if the monk to whom I have entrusted tho goods denies the 
receipt of them, and the monk is here classed along with the 
slave, the wife, the infent child. These passages presuppose 
that we can not sue the monk without his prelate, his ‘lord,’ 
and they declare that the monk can not make his prolate 
liable for the safety, or the return, or the price of goods, unless 
he has been expressly authorized to do so*. But it is very 
doubtful whether in the days before the Conquest or even for 
some years afterwards the principle that is hinted at by the 
term 'civil death’ was rigorously enforced. The older and 
lexer forms of monasticism could not be overcome by one blow. 

In Jlthelred’s day the cloisterless monk who recked not of the 
rule but was trying to make the best of both worlds was well 
knoivn*. We find too in Domesday Book that a monk will 
sometimes hold land of his house, or of his abbot, and the 
state seems to regard him as being the responsible tenant of 
that land*. 

rartfleSi* stricter notions began to prevail and to find expression 

in the term ‘ civil death.’ In one large department of law the 
fiction is elegantly maintained. A monk or nun can not 
acquire or have any proprietary rights. When a man becomes 
'professed in religion,’ his heir at once inherits from him any 
land that he has*, and, if he has made a will, it takes effect at 
once as though he were naturally dead. If after this a kinsman 
of his dies leaving land which according to the ordinary rules 
of inheritance would descend to him, he is overlooked as though 
he were no longer in the land of the living; the inheritance 
misses him and passes to some more distant relative. The rule 
is not that what descends to him belongs to the house of which 

1 Alf. 20. 

3 Cnut, I. 6 , § 2, Ood. Colbeit; Beg. Hear. 28, §3, 48, § 2, 3. On the other 
band, the abbot has to ansvrer for the aote of the obedientiatiee of his house, i.e. 
of the sacrist, oeliarei, almoner, yestiaiy and the hhe. Xhev have a general 
power of binding him. 

i ^theh. T. 6 ; VI. 8. 

< a p. D. B. i. 90 : 'Fraetsr hano ieiram. habet Abbas [Qlasiingberiensis] zz. 

caruoataa ^uae nuto^nam geldaveruut Be terra quae non geldat tenet 

Alnodua monaohus i. hidam libeialiter de Abbate eoncessu Begis,’ But 
Monaolm mav be a layman’s surname. So late as 1176 it is nesesaary to 
prohibit monks ftom taking land as firniariij Johnson, Canons, li. 62. 

‘ This appears already in Q-lanviU, ziii. 6, 6. 
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tp,4l8] he is an inmate; nothing descenda to him for he ia already 
dead\ In the eye of ecclesiastical law the monk who became 
a proprietariibs, the monk, that is, who arrogated to himself 
any proprietary rights or the separate enjoyment of any wealth, 
committed about as bad an offence as he could commit®. 

A fiction, however, which would regard a living man as 
dead must find that limits are set to it by this material world, from ciyii 
A monk does wrong or suffers wrong ; we can not treat the case 
as though wrong had been done to a corpse or by a ghost. A 
monk of Kamsey assaults and beats a monk of Thomey ; the 
law is not content that the injury should go unredressed. As 
regards those grave crimes which are known as felonies, the 
monk is dealt with as though he were an ordained clerk ; he 
enjoys that 'benefit of clergy’ of which we must speak here- 
after. For smaller offences, the ‘ misdemeanours ’ of later law, 
monks, like secular clerks, could be tried by the temporal 
courts and imprisoned’. As to torts or civil wrongs, the rule 
was that the monk could neither sue nor be sued without his 
‘sovereign.’ The man assaulted by a monk would bring his 
action against that monk and that monk’s abbot, while, if a 
monk were assaulted, his abbot and he could bring the action'*. 

The abbot seems to have been entitled to receive any compen- 
sation that became due for damage done to the monk, and to 
have been compelled to make amends for damage that the 
monk did. Our law did not say that a monk could not sue or 
be sued, it said that he could not sue or be sued without his 
sovereign. Nor did it say that a ■wrong done to a monk was 
the same as a wrong dono to his abbot, or that a wrong done 
by a monk was the same as a wrong done by his abbot. It is 
not all one whether a monk of Bamsey has beaten a monk of 
Thomey, or the abbot of Eamsey has beaten the abbot of 
[p.4i8] Thomey. The maxim Aotio personalis moribwr cum persona 


f Select Civil Pleas (Seld. Soo.], i. pL 208 ; Hote Book, pi. 456, 10S7, 1189, 
1586, 1594. 

3 See CO. 2, 4, 6, X. 3, 36. for ptoeeedings against a pn^'stariiu, see Lit, 
Cantuoiienses, ill. 176-7. 

’ BdwEicd I. kept ten of the Westminster monks in prison on the groond 
that thej, if not cognizant of a robber; of the king’s treasury, were guilty of 
negligence which made the robbery possible. Biehangei, 222, 226, 420 ; Ploies 
Historiarum, 116 ; Pike, History of Crime, i 198. 

< See the 'writs in Beg. Biev, Oiig. 107 h. 
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Tliemonk 
sie agent. 


seems to have been applied as though the two monies wero 
truly jpsfsonaa. The action died with the offending monk and 
with the offended. Often enough the analogy afforded by iho 
law of husband and wife is brought into the debate. A blow 
given by John’s wife to Peter’s wife is not the same as a blow 
given by John to Peter; yet John may have to pay money 
because his wife is a striker and Peter may receive money 
because his wife has been stricken. If wo may judge from the 
Tear Books, a long time elapsed before accurate rules about 
this matter were evolved, and perhaps some questions wero 
still open when the day came for the suppression of the 
monasteries. But the mam principle that guides our lawyers 
in this region is, not that the monk is dead, but that, though ho 
can do wrong and suffer wrong, he has not and can not have 
any property. Problems which in themselves were difficult 
were made yet more difficult by the slow growth of the idea 
that the head of the monastery, though he is a natural person, 
is also in a certain sense an immortal, non-natural person, or 
‘corporation sole,’ and is likewise the head of a 'corporation 
aggregate'.’ 

A monk could make no contract ; but he was fully capable 
of acting as the agent of his sovereign, and even in litigation 
he would often appear as the abbot’s attorney. A monk might 
be another man’s executor, for the execution of testaments is 
a spiritual matter’. It would be a mistake to suppose that 
monks never took part in worldly affairs. The obedientiaries 
of a great abbey must often have been keen men of business, 
largely engaged in buying and selling, and the manorial courts 
of the abbey were frequently held by the cellarer or some other 
person who was civilly dead Whatever the eoolesiastioal law 
may do, the temporal law does not attempt to keep the monks 
out of courts and fairs and markets; it merSly says that a 
monk has not and can not have any property of his own. 


1 Intereaiing diBOUBsioiiB mil be found in T. B. 49 Bdw. HI. f. 2B (Miob. 
pi. 6); 20 Hen. VI. f. 21 (HU. pL 18). 

° 7. B. 8 Hen. VL f. 28 (HU. pi. 2). In bis character of exeoutor he uught 
even have an action of debt against his prelate. Henoe a nddle When can a 
man sue hie own executor? When owing money to a monastery, he heoomea 
profhsBed in it ond afterwards abbot of it. But eoclesiastical law forbad the 
monk to beoome an eseoutoi without the leave of his abbot and (in England) the 
ordinary. See lyndwood, p. 168. 
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|ji.420j The manner in which the monks were treated by the AWmiini 
ecclesiastical law we shall not discuss ; but the temporal law 
seems to have assumed that every monk was the absolute 
subject of some 'sovei'eign’ — ^normally an abbot, but in some- 
cases a prior or a bishop'. Whatever degree of ‘ constitutional 
government,’ of government in accordance with 'the rule’ or 
the statutes of the order, of government by an assembly, by a 
chapter, might prevail within the house, was no affair of the 
secular power. It treated the sovereign as an absolute monarch 
• and would hardly be persuaded to step between him and his 
subjects. Against him they could urge no complaint. Wo 
may indeed suppose that he might have been indicted for 
slaying or maiming them ; but even in this case he would have 
enjoyed the benefit of clergy and been sent for trial to an 
ecolesiastical court. So long as he did not deprive them of life 
or limb he committed no crime of which the lay tribunals 
would take any account, and undoubtedly the penances that 
were inflicted were sometimes extremely rigorous*. According 
to the common law of the church the monks might appeal from 
their abbot to the bishop of the diocese, but some of the great 
houses were exempt from the bishop’s control and then there 
was no help to be had save from Rome. Occasionally the 
monks would unite to resist their abbot, and fierce and pro- 
tracted litigation before the Roman curia would be the result’. 

But the individual monk was helpless ; if he escaped from his 
cloister, the temporal power would come to the aid of the 
church and deliver up this ‘apostate’ to his ecclesiastical 
superiors’. 

Late in the day we hear discussions as to the possibility of aetum to 
the dead coming to life. In the fifteenth century lawyers said 


' In our law Hrenoh the term sovtreign is teohnioall; need in this context: 
see e,g. Britton, i. 159. 

^ See the long statement as to the ciaeltlcB practised among the Dominican 
friars ; Mores Histoxiamm, iii. 161. 

* The great guairel between the monbs of Oanterbm^ and the two arch- 
bishops Baldwin and Hubert, of wbioh a long acoonnt is given by Dr Stubbs in 
the Introduotion to the Bplstolae Oantnariensee, is a classical example. But 
here the question, if regarded from the point of view of English temporal law, 
was this— 'Whether the archbishop was or was not the ‘sovereign’ of the 
oaihadral monastery. 

* See the writ Be apostate capiendo, Beg. Brev. Orig. 71b. A good story of 
an escape is told in Literae Oantuariecses, a. p. xxxviii. 
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that, though the ‘sovereign' might release the monk from his [p.iii.] 
ohedionce, none but the pope could restore him to the world of 
civil rights^ Rules about such a point had not boon very 
necessary, for dispensations from monastic vows had been un- 
common. Of course in a manner the monk came back to legal 
life if he became the sovereign of a religious house, still raoie 
if, as well he might, he became a bishop; but it may bo much 
doubted whether the lawyers of the thirteenth century would 
have seen in this the new birth of a natural person. They had 
not drawn any clear line between ' natural ’ and ‘juristic’ persons, 
and the monk who was elected to an abbacy became thereby 
persona ecolesiae, the human representative of a personified 
institution. Only by virtue of papal bull and royal charter 
could an abbot make a valid will, for ‘ by the common law an 
abbot can not have property or executors’*.’ We are not sure 
that an abbot could have inherited from a kinsman. The dual 
personality of a bishop seems to Imve been more readily ad- 
mitted, still, as we shall remark below, there had been much 
controversy as to whether a bishop had anything to leave by 
his will. It is not easily that lawyers come to thiuk of one 
man as two persons, or to talk of ‘official capacities’ and 
'corporations sole.’ 

Civil <leaUi We con not take leave of the monks without noticing that 

vd^ent medieval law monasticism is no such isolated phenomenon 

di modem law. Of course the relationship that 
mmd. exists between abbot and monk is not just that which exists 
between lord and villein, still less is it that which we see 
between husband and wife. But to compare these three 
relationships together is not the mere fetch of an advocate at 
a loss for arguments nor the fancy of a too subtle jurist. As 
a matter of history they well may have a common element. 

They all may be off-shoots of one radical idea, that of the 
Germanic niund, a word which we feebly render by gmrdian- 
ship or protection. Certain it is that our common law of 
husband and wife curiously reproduces some features of the law 
of abbot and monk, and we might understand the legal history 
of villeinage and the legal history of monasticism the better if 
we brought them into connexion with each other. 

1 T. B. 8 Hen, VI, f. 28 (Hil. pi. 2). 

* V. B. 82-3 Edw. I. 866. 
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Lp-«22] I 5. The Clergy. 

Collectively the olergy are an estate of the realm. With 
thie ooratitntional doctrine we are not here concerned, nor are 
we called upon to describe the organization of the clerical body I oiert 
but, taken individually, every ordained clerk has a peculiar legal 
status; he is subject to special rules of ecclesiastical law and 
to special rules of temporal law. We can not say that the 
clerk is subject only to ecclesiastical, while the layman is 
subject only to temporal law. Neither half of such a dogma 
would have been accepted by state or church. Every layman, 
unless he were a Jew, was subject to ecclesiastical law. It 
regulated many affairs of his life, marriages, divorces, testa- 
ments, intestate succession ; it would try him and punish him 
for various offences, for adultery, fornication, defamation; it 
would constrain him to pay tithes and other similar dues; in 
the last resort it could excommunicate him and then the state 
would come to its aid. Even the Jews, though of course they 
were not members of the church, were (at least so the clergy 
contended) within the sphere of ecclesiastical legislation and 
subject to some of the processes of the spiritual courts^ In 
general terms we can say no more than that the ordained clerk 
was within many rules of ecclesiastical law which did not affect 
the layman, and that it had a tighter hold over him, since it 
could suspend him from ofBce, deprive him of benefice and 
degrade him from his orders. So, on the other hand, the clerk 
was subject to temporal law. It had some special rules for 
him, but they were not many. 

At the end of Henry IIL’s reign, with one great and a few 
jietty exceptions, the clerk was protected by and subject to the pomi law. 
same rules of temporal law which guarded and governed the 
layman. If a clerk w’as slain, wounded, robbed or assaulted, 
the wrong-doer would be punished by the temporal law just as 
though the injured peiaon had been of the laity. The clerk 
could own chattels, he could hold land by any tenure, he could 
Li).423] make contracts; the temporal law protected his possession and 

I Iiangton’s Gonstitations, 1222, o. 51, 62 [adopting canons of the Fourth 
Lateian Oouncil) in lohnaoo, Canons, ii. 120; G-ravamma of 1267, Mat, Par. 

Chron. Maj. vi. S60-1 ; Boniface’s Constitutions, 1261, c, 7, Johnson, Canons, 
ii. 197. 
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his proprietary rights, it enforced his contracts, ■vvithoiit taking 
any note of his peculiar status. Even when ho had to iissoit 
possessory or proprietary rights which bolonged to liim as tho 
rector or persona of a church, he had to do this in tho lay 
courts, usually by the very same actions that wore competent 
to laymen, but sometimes by an action specially adapted to 
the needs of parsons^ We count it no real exception that a 
clerk who had attained to the subdiaconate could not marry, for 
the validity of any marriage was a matter for ecclesiastical law ; 
and on the other hand, though the canons forbad the clergy to 
engage in trade, we are not aware that the lay courts attempted 
to enforce this rale by bolding that their trading contracts were 
void. Then the clerk was subject to the temporal law. All 
the ordinary civil actions could he brought against him; he 
could be sued on a contract, he could be sued for a tort, he 
could he sued as a disseisor, he could be sued as one who hold 
what did not belong to him, and this although he was holding 
it in tho name of his church. Moreover, for any oi-ime that foil 
sboit of felony he could be tried and punished in tho common 
way. 

Excop- There are a few small exceptions. As a general rule the 
wpuad to'* courts may not take cognizance of an act of 

tuodeik. violence. If a layman is assaulted, they will he prohibited 
from inflicting punishment or penance upon the offender. But 
violence done to the person of a clerk is, within their competence. 
As already said it is also within the competence of the temporal 
tribunals. He who has assaulted a clerk may be fined or 
imprisoned for his breach of the king's peace; he may be 
compelled to pay damages for the wrong that he has done ; he 
may be put to penance for his sin* ; indeed he is already ex- 
communicate lata sententia, and, except at the hour of death, 
can only be absolved by the pope or one who wields papal 
authority'. In such a case the clergy do nob care to urge their 
favourite maxim that no one is to be punished twice for the 
same offence. But this is a small matter. In civil causes a 
clerk enjoys a certain freedom from arrest', but this as yet is of 

^ See above, p. 847. 

s Biaotoa’s Note Book, pi. 444, 766 ; Oironmepeote Agatie ; Aitiouli Oleii 
(1816) ; Statutes of the Bealm, i. 101, 171 ; Blaokstone, Oom. iv. 217, 
s 0 . 29, 0. 17, qu 4 ; see Lyndwood, p. 889 adfiiu 
* Biaoton, f. 448 b, 443 b. 
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no great importance. On the other hand, the lay courts hare 
invented a special machinery for compelling the appearance of 
[p. 1] clerks who are sued in pemonal actions. They direct the bishop 
of the diocese to produce such clerks, and will proceed against 
his barony if he is negligent in this matter. For this purpose 
the clergy are treated as forming part of his familia — as being 
within hia mund, we might say, — and the episcopal barony is 
a material pledge for their appearance'. But this again is a 
small matter, and is far from being a privilege of the clergy ; 
indeed they vigorously, but vainly, protest against this treat- 
ment*. 

It remains for us to speak of the one great exception, namely, 
that which is to be known for centuries as the 'benefit of clergy*’. 
It comes to this, that an ordained clerk, who commits any of 
those grave crimes that are known as felonies, can be tried only 
in an ecclesiastical court, and can be punished only by such 
punishment as that court can infiict. But we must descend to 
particulars, for generalities may be misleading. A clerk is 
charged with a murder; it is the sheriff's duty to arrest him. 
Probably hia bishop will demand him. If so, he will be de- 
livered up ; but the bishop will become bound in a heavy sum, a 
hundred pounds, to produce him before the justices in eyre. 
The bishop can keep him in prison and very possibly will do so, 
for, should he escape, the hundred pounds will be forfeited. In 
the middle of the thirteenth century it is matter of complaint 
among the clergy that owing to this procedure clerks may 
languish for five or six years in the episcopal gaol without 
being brought to trial*. At last the justices come, and this 
clerk is brought before them, or some other clerk, who has not 
yet been arrested, is indicted or appealed before them. In 
the end it comes about by one means or another that they 
have before them a clerk indicted or appealed of felony. And 
now we may follow the words of the enrolment that will be 
made ; — ‘ And the said A. B. comes and says that he is a clerk 

1 Braoton, f. 443 ; Note Book, pi. 143, 276, 407, 676, 803. 

9 GmTatuma of 1367, Mat. Par. Obron. Maj. rl. 364-6. 

3 Hole's treatment of this matter in his Fleas of the Grown is foil and good, 
bat he BEi^s little of times so remote as those with which we are dealing. See 
Makower, Const, Hist., 399 9. 

* CioBBeteste’B protest, Atm. Bniton, 424; Mat. Par. Obron. Maj. vi. 356-6; 
Ann. Burton, 417 ; Johnson, Canons, ii. 198 ; Court Boron (Selden Society}, 19; 
Select Pleas of the Crown, pi. 160, 
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‘ and that he can not — or, that he -will not — answer hero. And 
‘ the official of the bishop of X comes and demands him as a 
‘ clerk — or, comes and craves the bishop’s court.’ In Bracton’s 
day the clerk will thereupon be delivered to the bishop or his [i’. 426] 
officer and no inquest will be made by the justices touching 
guilt or innocence^ But before the end of Henry IIL’s reign 
the procedure will not be so simple®. The roll of the court 
will go on to say — ‘Therefore let him be delivered; but in 
‘ order that it may be known in what character {qualia) he is to 
‘be delivered [or, in order that the king’s peace may be pre- 
‘ served,] let the truth of the matter be inquired of the country, 

'And the twelve jurors and the four neighbouring townships 
‘ say upon their oath, that he is guilty, [or, not guilty] and 
‘therefore as such let him be delivered.’ In other words the 
justices proceed to take ‘ an inquest eat offido.' This is not a 
trial; the dei-k has not submitted to it; he has not pleaded; 
but a verdict is taken. If this is ffivourable to the accused, he 
is acquitted, at least in so far as a secular court can acquit him ; 
but if the jurors are against him, then he is delivered to the 
bishop®. In the one case bis lands and goods, if they have 
been seized by the royal officers, are at once restored to him, 
unless he has been guilty of flight and has thus forfeited his 
chattels^; in the other case they will be retained until he has 
been tried, and their fete will depend on the result of bis trial'. 


^ Braoton, f. 123 b. Baxly axarapUs wUl be found in Select fleas of the 
Crown, t.g. id. 49 (a eubdeacon), 117 (a eubdeacon), 128, 140, 100, 189 (an 
acolyie], 197 and Note Book, t.g. pi. 648 (a prior). 

3 Coke, 2nd Inst. 164, rightly obeerreB that the change takes place between 
Bracton (f. 123 b) and Britton (toI. i. p. 27). He attributes it to Stat. West. X. 
(1276) cap. 2. Bat as a matter of foot the eyre rolls of the laet yeaie of 
Henry HI. show that the change has already taken place. See, for example, the 
roll of a Osmbridgeahire eyre of 46 Hen. HI. (Assize Bolls, No. 82) paasim. We 
know from Matthew Fariz, Chron. Maj. iv. 614, that in 1247 some new rale was 
made about oriminons clerke and that the olorgy disliked it, but we have not 
got the text of thie decree. Beapiie the commentariea of Ooke and Hale, we may 
doubt whether the Statute of Weetmiuater made any definite change in the law. 
The new king sanctions the derioal privilege, but tells the prelates that they 
must be oarefol in tbs matter of purgation, and that otherwise he will be 
obliged to make some change. Thereupon in 1279 Ahp. Feckham made some 
effort to improve the procedure in the spiritual court ; iTohnsou, Oanona, ii. 267. 

> This account ie baaed chiefly on the Assize Boll just mentioned. Some- 
times if the verdict ia favourable the judgment is Idea quieius, 

* y. B. 83-5 Edw. I. p. 67. 

' Hale, F. C. ii. 383, The dergy protested against tho forfeiture, saying that 
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For tried lie has not yet been. He will be tried in the bishop’s 
court. 

|p.i 26 ] Of what went on in the bishop’s court we unfortunately Trialintha 
know very little ; but we have reason to believe that before ttrohurch. 
the end of the century its procedure in these cases was already 
becoming little better than a farce. In criminal cases the 
canon law had adopted the world-old process of compurgation, 
and here in England the ecclesiastical courts had never reformed 
away this ancient mode of proof. The blame for this should not 
fall wholly upon the prelates. Very possibly the lay courts 
would have prevented them from introducing in criminal cases 
any newer or more rational form of trial. Had any newer form 
been introduced, it would have been that 'inquisitorial’ proce- 
dure which historians trace to the decretals of Innocent IIP 
In the twelfth century we find an archdeacon who is accused of 
poisoning his archbishop directed to purge himself with three 
archdeacons and four deacons*. Lucius III. told the bishop of 
Winchester that he was too severe in investigating the charac- 
ter of compurgator’s'. Bishop Joeehn of Salisbury cleared him- 
self of complicity in the murder of Becket with four or five 
oath-helpers 1 Hubert Walter, sitting as archbishop, forbad 
that more compurgators than the canonical twelve should be 
■ demanded'. Shortly before this we find the bishop of Ely 
offering to prove with a hundred swearers that he took no part 
in the arrest of the archbishop of York'. No doubt in theory 
the ecclesiastical judge was not in all cases strictly hound to 
send the clerk to ‘his purgation,’ If there was what was 
technically known as an occusoito, a definite wriiiten charge 
preferred by the person who was injured, the judge might hold 
that the accusation was fully proved by the accuser’s witnesses 
and might convict the accused'. But the proof required of an 
accuser by the canon law was rigorous*, and, from all we can 

it was a second punishment foi a aingle odenoe; Oiavaiuina of 12$7, Mat. fat, 
vi. 366. 

I Fournier, Lea offiolsUUs an moyen 3ge, 262-281. Ko doubt this pioceduts 
was used in the case of minor offences ; but we are speaking of febmea. 

‘ Letters of John of Salisbury, No. 122, ed. Giles, i. 170. 

> c. 9, X, 6, 84, The whole of tit. 34 bears on this matter. 

4 Bainm Charters, 36. ° Johnson, Canons, ii, 81, 91. 

• Hoveden, iii. 260. ' Fournier, op. eit. 236-266. 

8 Thns in the case of the arohdeaoon sooused of poisoning the arohhishop, 
the accuser could not make good the charge ' secundum sabtilitatem bgum et 
canonum’ ; see John of Salisbury’s letter cited above. 
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hear, the common practice in England sooma to have boon to 
allow the clerk to purge himael£ Archbishop Peckham at the iu- 
stanoe of Edward I. vaguely ordered that this should not be 
done too rSadily*; in the middle of the fonrtconth century fp.is 
Archbishop Islip made a not very earnest efiPort for the same 
end*; but the whole procedure was falling into contompt. 
Already in certain bad oases -the lay courts were forbidding the 
bishops to admit the accused clerks to their purgation*, that is, 
according to the old theory, were forbidding that these accused 
clerks should be tried at all So early as 1238 we find the 
bishop of Exeter in trouble for having sent to purgation a 
snbdeacon who had been outlawed on a charge of murder, and, 
though the clerk has purged himself, he is compelled to abjure 
the realm*. In Edward L’s day the king’s justices could treat 
a canonical purgation with the scorn that it deserved*. 

If he failed in his purgation the clerk was convicted and 
punished. At least in theory there were many punishments at 
the bishop’s disposal. The chief limit to his power was set by 
the elementary rule that the church would never pronounce a 
judgment of blood. He could degrade the clerk from his orders, 
and, as an additional punishment, relegate him to a monastery 
or keep him in prison for life. A whipping might be inlliotod*, 
and Becket, it seems, had recourse even to the branding iron*, 

One of the minor (questions in the quarrol between Thomas 
and Henry was whether an ecclesiastical court could exile a 
convicted clerk or compel him to abjure the realm*. Innocent 
III. told the bishop of London that clerks convicted of larceny 
or other great crimes were to be first degraded and then closely 
imprisoned in monasteries'. In 1222 a church council under 
Stephen Langton seems to have condemned two of the laity to 
that close imprisonment which was known as immuration; the 

1 JobnBon, CanonB, ii. 267 ; Stat. 'West. I. o. 2. 

* Constitution of 1361, Johnson, Canons, li. 418. 

^ Berton’a case, Byler, Has, Pail, 66; Bolls of Failiatnont, i, 40; Hale, 

P. 0, ii. 328. 

* Bot. Cl. 22 Hen. IH. m. 17 d; compare Biaoton, f. 134 b. 

* BoBs of Path i. 146. It is adjudged that two pecsons have oonunitted 
adultery, though thc^ have purged themselves in court Christian. The lady’s 
oompurgators were women. 

* Herbert of Eosham, Materials for History of Beoket, iii. 266. 

^ Fite Stephen, Materials, iii. 46-6. 

* Herbert of Bosham, Materials, iii. 367, 370. 

» 0. 6, X. 6, 37. 



cn. u. § 5.] 


445 


The Clergy. 

culprits had been guilty of fanatical blasphemy ^ In. 1261 the 
constitutions of Archbishop Boniface required that every bishop 
should keep a proper prison, and declared that every clerk con- 
victed of a capital crime should be kept in gaol for the rest of 
his life’. This then was the punishment due to felonious 
clerks ; we fear that but few of them suffered it. 

The privilege was nob confined to clerks in orders, for it was Wtat 
shared with them by the monks, and there seems no reason for were 
doubting that nuns were entitled to the same privilege, though, to^o*^ 
to their credit be it said, we have in our period found no oases P“vJie£o. 
which prove this*. On the other hand, it had not as yet become 
the privilege of every one who could read or pretend to read a 
verse in the bible. The justices insist that ordination must be 
proved by the bishop’s letters. It is still regarded rather as 
the privilege of the church than of the accused clerk ; if his 
bishop does not claim him he will be kept in prison, perhaps he 
will he compelled, as a layman would be compelled, to stand 
his trial*. We are not able, however, to indulge the hope that 
the bishop allowed the criminal law to take its course unless 
he had some reason for believing that the clerk was innocent®. 

The plea rolls seem to prove that his official aits day after day 
in the court of the justices in eyre and as mere matter of 
course ‘demands’ every clerk who is accused j and in every eyre 
many clerks will be accused of tho worst crimes and their 
neighbours will swear that they are guilty. By marrying a 
second time, or hy marrying a widow, the clerk, who thus 
became higamua, forfeited his immunities : — ^this rule, promul- 
gated hy the council of Lyons under Gregory X., was at once 
received in England and a retrospective force was attributed to 
it hy a statute of Edward I.® 

1 Maitland, Tlie Seacon and ibe Jawesa, Ii. Q. B., ii. 168, 166. 

3 Johnson, Oanona, ii. S07-8. 

’ Hale, P. C. ii. 828, sajs, ‘ Nans had the exemption ftom tempoial iniie- 
diction, but the puTilsgs of clergy vras nmr allo’ired them by oar law.’ But 
eleewheie, P. 0. li. 871, 'Anciently nuns piofeeeed were admitted to the 
privilege of clergy.' He odtee a case from 1348, Pitz. Abr, Gorone, pi, 461, 
whioh epealia of a woman — aha is not expressly called a nan — ^being daimed by 
and delivered to the ordinaiy. 

* Select Pleas of the Grown, pi. 185. At a later date the judges would allow 
'his olergy ’ to a man who could read, though the ordinaiy did not olaim him ; 

Hale, P. 0. u. 373. 

'' This hope is expieseed by Hr Stubbe, Const. Hist. § 722. 

® 0 . un. m vi°. 1. 12 ; Btatnie 4 Bdw. I, He Bigamit, Por an early ease ot 
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It is probable that already in the Ibirteouth oontury a clerk [p. laa) 
charged with high treason, at all events with one of the worst 
foms of high treason, such as imagining the king’s death or 
levying war against him, would in vain have rolied on the 
liberties of the church*. There seems even to have been some 
doubt as to whether counterfeiting the king’s seal was not 
a crime so high as to exceed the limits of the clerical im- 
munityl At the other end of the scale the clerk charged 
with a mere transgressio, a misdemeanour we may say, enjoyed 
no exceptional privilege but could be fined or imprisoned like 
another man. Henry II. within a very few year’s after Becket’s 
death and while the whole of Ohristendom was ringing with 
the &me of the new martyr, was able to insist with the assent 
of a papal legate that for^ offences were not within the 
benefit of clergy*, and before the end of the next century the 
lay courts were habitually punishing the clergy for their irans' 
gresdones. However, it should be understood that the full 
extent of the clerical claim had been and was that, not merely 
every criminal charge, but every personal action, against a clerk 
was a matter which lay outside the competence of the temporal 
tribunal. This claim died hard; it was assorted near the end 
of Henry Ill's reign hy a constitution of Archbishop Boniface ; 
Bracton had to treat it with respect, though he rejected it. 

His doctrine even as to the felonies of clerks is a curious and 
we may say a very unolerioal one. The king’s court does not 
try the accused clerk ; but there is no sound principle which 
prevents its doing so. Still the appropriate punishment for the 
felonious clerk is degradation, and this the lay tribunal cannot 
inflict. The logical result of this would be that the king’s 
court should try the clerk and, should he he convicted, hand him 
over to the ordinary, not for trial, but for punishment. How- 
ever at present this is not the praotioe\ Probably it is in 
consequence of such reasoning as this that a few years later the 
king’s justices will not deliver up a clerk until they have first 

‘bigBiiuy ’ 869 T. B. 30-1 Bdw. L p. 630. Eleta., p. 61, speaks as though tha 
mis which excluded Ingami from priTilege had been revoked by the Oounoil of 
IiyoBB. There must be some mistake here. 

1 Hale, B. 0. ii. 380. 

> 'Beikm'i ctue, Eyley, Ploo. Pari, 665 Bolls of Pari. i. 40 j Hale, P. 0. ii. 

881-2 ; Bracton, f, 413 b, aUows the privilege in this case. 

* Diovto, i. 410, 

* Bradlon, f. 401, 401 b, 407, 411. 
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taken an ‘inquest of ofBce’ as to his guilt. Thereby they do 
their best to lessen the harm that is done by an invidious and 
[p.480] mischievous immunity. The criminal will purge himself in the 
court Christian, but a jury of his neighbours will have sworn 
that he is guilty, Further we must remember that all along 
the justices insist that, though the clerk is not tried by a 
secular tribunal, none the less he can be and ought to be 
accused before it, and that he can be outlawed if he does not 
appear when he has been accused. In this way the criminal 
law has some hold over the clerk, though for centuries yet to 
come the benefit of clergy will breed crime and impede the 
course of reasonable and impartial justice ^ 

Here we might prudently leave ‘ the benefit of clergy,’ for The Coix- 
to speak of its earlier history is to meddle with the quarrel “f' ou- 
between Henry II. and Becket Protesting however that it is 
not our part to criticize men or motives or policies, we are none 
the less bound to state, and if possible to answer, certain purely 
legal questions. These are in the main three : — (1) What was 
the scheme for the treatment of criminous clerks that Henry 
proposed in the most famous of the Constitutions of Clarendon ? 

(2) What was the relation of that scheme to the practice of his 
ancestors ? (3) What was its relation to the law of the catholic 
church as understood in the year 1164? 

(1) To the first question our answer will be brief*. We 
must admit that historians have read the celebrated clause* in 


^ As regards the traiagrmionet (trespass and misdemeanour are hut BI 0 WI 7 
difieientiated bom each other) of derhs, the history of this matter may be 
traced thus : — ^In 1178 Horn; II. concedes that no clerk diall be drawn into the 
lay oonrt in any criminal cause or for any oSenoe, except oifenoes against 
forest law ; Dioeto, i. 410. Braoton, f. 401 b, says that every day clerks ore 
sued in tbs lay eourte both on contracts and for trespasses. In 1SB7 the 
clergy claim exemption in all petsonal astions ; Ann. Burton. 2S4. In 1357 
they repeat the protest ; Mat, Far. vi. 857. In 1368 OroBseteste repeats it, and 
about this time Bobert de Marieco asserts it in. large terms ; Ann. Burt. 424, 
426. In 1261 it is asserted by the Oonatitutions of Ahp. Boniface; Johnson, 
Oonons, ii. 185. It covers contraot and quasi-contrast, delict and quasi-delict. 
In 1263 the Fope, who has reasons for not quarreUing with Henry III,, will not 
confirm the oonstitutians, bat imploiee the king to give way ; Bull of Urban IV. 
Foedera i. 424, The confiiot is now nearly over ; bnt even in 127^ a dark is 
etui, though vainly, protesting that on aotian for assault end wounding can not 
be brought against him in the king's court; Hale, F. 0. ii. S2S. Maitland, 
Canon Law in Finland, H. H. B. xi. 647 ; Makower, Const. Hist. 407 ff. 

* Maitland, Henry n. and the Griminous Clerks, E. H. B, vii. 224 

* Oonsi. Ciar. 0 . 3 : ' Cleiioi rettaii et aocusati ds quaconque re, snmmoniti 
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various ways ; but for our own part we cannot doubt that it fi>. i:ii] 
□my IL' b mearfe this: — A. dork who is suspected of a crime is to bo 
brought before the temporal coui't and accused there ; unless ho 
will admit the truth of the charge, he must in formal terms 
plead his innocence ; this done, he will be scut to the ecclesi- 
astical court for trial ; if found guilty he is to be deposed from 
his orders and brought back to the temporal court; royal 
officers will have been present at his trial and will see that he 
does not make his escape ; when they have brought him back 
to the temporal court, he will then — perhaps without any 
further trial, but this is not clear — ^be sentenced to the lay- 
man’s punishment, to death or mutilation. Henry does not 
claim a right to try or to pronounce judgment upon the 
criminous clerk ; on the contrary, he admits that the trial must 
take place in the ecclesiastioal court ; but be does insist upon 
three principles ; (i) that the accusation must be made in the 
lay court, which will thus obtain seisin of the cause and be 
enabled to watch its further progress ; (ii) that royal officers are 
to he present at the trial ; (iii) that the clerk — or rather the 
layman, for such he vrill really be — ^who has been deposed 
from his orders for a crime, can be punished for that crime by 
the temporal powerh 

To this scheme Becket objected in the name of the church’s 
law, and it is certain that he objected, not merely to the first 
two of these three rules, but also to the third, and this on the 
grgund that it would punish a man twice over for one offence 
and thus infringe the maxim, Neo mvm Bms ivMoai bis in 
idvpswm^. 


n iaatUia xegiB venient in oniiam ipaiuB, xesponButi ibidsm ds hoo nude 
vidobitux oume regis quod ibidem eii TespondeDdnm, et in onxia eodesiaBtioa 
unde videbitur quod ibidem eit respondendam ; ita quod ineiitm regis miitet in 
suiiMn Bsnetae ecoleelae ad yidendum qua latlone res ibl traoiabiiax ; et si 
uLetiouB oonyiatus yel oonfeeBus fuerit, non debet de oetexo eum ecoleeia tueri.’ 

^ The conetitution yyas thus understood by Benter, Gesehiohte Alexanders 
dea diiiten, i. 872-3; Eeiele, Conoiliengssohiobie, (ed. 3) t. 625; Hakower, 
Const. Hist. 402. Dr Stubbs, Const. Hist, i, 601, says that Henry proposed 
that ‘ olexioal oiiminals should be tried in the ordinary oourte o{ the country.’ 
Henry may at one time have gone bb iar as this ; but we can not believe that 
this is the soheme defined by the oonstitations. 

s Materials fox the History of Becket, h. 23, iii. 281; iv. 89, 96, 202. No 
point in the oontioysisy seems better attested by Seoket’s own friends and 
biograpbexB than that he insisted on this axgnmeut. Q?bis seems fatal to that 
interpretation of the constitutions which yvoold make Heiuy propose that 



OH. 11 . § 5.J 


The Clergy, 


449 


[p.432] 


(2) We turn to our second question. Did this scheme Henry’s 
fairly represent the practice of Henry L’s day ? We note that 
it docs not profess to represent the practice of Stephen’s day. 

For legal purposes Stephen’s reign is to he ignored, not because 
he was an usurper, but because it was a time of war and of 
‘ unlaw.’ Sixty years later this doctrine still prevails ; a litigant 
can not rely on what happened in Stephen’s reign, for it was 
not a time of peaeeb Still, though the son of the Empress is 
hut applying a general doctrine to a particular case, his 
pregnant assertion that the constitutions express his grand- 
father’s customs seems an admission that those customs had 
in some particulars gone out of use under his immediate 
predecessor. 

So sparse is the evidence directly bearing on this question 
that we gladly catch at any admission made by either of the not om. 
parties to the quarrel, and we may not unfairly urge that in 
this case judgment should go by default Henry did assert 
repeatedly and emphatically with the concurrence of his barons 
and with the approval of many bishops that he was but 
restoring the old customs. Becket and his friends, so far as we 
can see, would not meet this allegation®. When one of the 
martyr’s biographers reminds us that Christ said, not ' I am the 
custom,’ but ‘ I am the truth,’ we can not hut infer that on the 
question of fact Henry was substantially in the right. The 
archbishop and his partizans are fond of speaking of 'the 
so-called enstoms,’ as ‘pravities’ and ‘abuses;’ but they will 
not meet the king on his own ground*. 

This premised, we look for direct evidence to the reigns of BarUer 
the Norman kings. First we read how the Conqueror ordained The con- 
that no bishop or archdeacon should administer the episcopal oSanca. 


oriminouB olerka shall he treated like aiiminoua laymen. The famone Nenw iis 
in idipmn may be nltimaiely traced to some words of the prophet Nahnm (i. 9} 
which in our Bibles appear as ‘Affliction shall not rise up the second time.’ 
Oration has muoh to say of this maxim in D. S da pom. For the distinction 
that was gradually drawn between deposition and degradation, see Hinsebius, 
Eiidhenrecht, v. 61. 

1 Braoton’s Note Book, pi. 261; ‘non fuit seisitna in tempore lUo nisi 
tantum in tempore Stephani Begis good fuit wernnnm.’ 

* Bee Fauh, Gesahiahte ron Bagland, iii. 44; Beuter, Qeaohichte Alexanders 
des dritten, i. S69-870. 

> The strongest denial that the so-called ouatoms were cuetoms, is that which 
comes &om Fitz Stephen, Materials, iii. 47 : ' Sed soiiptee nunguam prius 
fneiant, neo omnino tuarant in regno hae oonsustudines.’ 


P, M. I. 
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laws in the hundred court, nor bring to the judgment of secular 
men any cause relating to the rule of souls. Such causes the 
bishops are to decide, not according to hundred law, but 
according to the canons and the episcopal laws. The secular 
power is to aid the church against those whom she has [p.<i88j 
excommunicated. The conduct of the ordeal as a specially 
ecclesiastical process is declared to be the bishop's business^ 

This tells us little that is to our point. William assumes that 
all men know what causes are spiritual, what secular. The 
only matter on which he speaks definitely is the ordeal, and 
here the two powers will cooperate harmoniously; the bishop 
will preside at the ceremony, but doubtless the order that sends 
a man to the fire or to the water will, at least in very many 
cases, be the order of the hundred court. Of any immunity of 
clerks &om secular jurisdiction or temporal punishment there 
is no word. 

The author of the Leges Henrid is already borrowing from 
foreign canonists and we can not tell how far he is stating 
customs that actually prevail in England. He says plainly 
enough that no accusation, be it for grave crime, be it for light 
offence, is to be brought against any ordained clerk save before 
his bishop®. This certainly is at variance with one part of 
Henry IL's claim, for Henry insisted that the fimt stop in a 
criminal cause should be taken in the king’s court ; hut it docs 
not touch the greater question of doable punishment, 
tethetaia general statements to recorded casea We 

oioierks. can find very few. Most of them may be called ‘state trials,* 
and it is not to state trials that we can trust for impartial 
applications of medieval law; but Domesday Book seems to 
tell of a clerk wbo was in peril of death or mutilation, for his 
body was in the king’s mercy*. Lanfrano had no difficulty in 
advising the Conqueror that he might condemn hie half-brother 
Odo to imprisonment and disherison on a charge of rebellion 
and treason, though Odo pleaded an immunity from secular 

1 Sohmid, Gteselize, p. 367 ; Stubbs, Seleot Charleis. There oan we think 
be little doubt that in this ordinanee iudiciwn is used in a teohnloal sense lot 
the ordeal, i)tdicivmJDti. 

° Iieg. Hen. Fnm. 67, § 9 ; ‘ De iUia, qui ad saocos otdlnea pertinent, ei eia, 
qai saotis ordinibus protnoti sunt, aoiam piselatis snis esi agandum de omnibus 
inculpaldonibus, mazimis et minoiib'as.’ 

> D. B. ii. 7; ‘Quidam clericua Oomitis £[ustaDhii] . . . .iudioaius est esse 
in mieenaordia r^s et de omni oessu suo et de oorpoie suo.’ 
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justice’. The king, &o the great lawyer thought, might dis- 
tinguish between the Earl of £ent and the Bishop of Bayenx 
though these two persons happened to be one man. But the 
[p, 434] case is not decisive, for the punishment did not touch life 
or member, and very probably Lanfranc could have shown to 
the satisfaction of all canonists that the warlike Odo had for- 
feited every clerical privilege by his scandalously military life". 
Of the trial of Bishop William of Durham for a treacherous 
rebellion against Rufus a long and lively report has come 
down to us”. The bishop repeatedly and in strong, clear terms 
asserted his exemption from temporal justice: — he should be 
tried according to the sacred canons in a canonically constituted 
court. It will not satisfy him that among his judges there are 
his own metropolitan and the archbishop of Canterbury and 
many bishops, for they are not clad in their episcopal vestments, 
they are mixed up with the lay nobles and are sitting under 
the king’s presidency. Lanfranc baffles and defeats him ; judg- 
ment is pronounced upon him and pronounced by a layman. 
Hugh of Beaumont. The bishop appealed to Rome, but never 
prosecuted his appeal. Here the sentence merely was that the 
bishop’s fief was forfeited, and the severest canonist could not 
deny that a purely feudal cause was within the competence of 
the king’s court, nor perhaps could he have refuted Lanfrano’s 
opinion that if, after the judgment of forfeiture, the bishop 
would not surrender his fief, he might lawfully be arrested*. 
Still less can be made of King Stephen’s proceedings against 
Bishop Roger of Salisbury, his nephews and his son. The king 
took advantage of an afiray between the men of the bishops 
and the men of Earl Alan ; he impleaded the bishops because 
their men had broken his peace, and by way of satisfaction 
demanded a surrender of their castles. This they refused. 
He then imprisoned them, maltreated them in gaol and went 
80 far as to put a rope round the chancellor’s neck ; he thus 


1 Freeman, Norm. Oonq,. iv. 684. 

^ Thus in Iieg. Hen. 67, § 9 : * Oum olerioo gui uxorem habeat et firmam 
teueat laioormn ei rebus extrinseois seoulaiiter doditua est, seoulaxiter est 
disceptandum.’ 

3 Simeon of Bmham, i. 170. Fioaman, William Bufus, i. 89, tells the story 
at length. 

* The bishop relies less on the mere fact of his being a bishop than on thia 
coupled with the fact that he has been and la diapoBseased. ' SpoUatua epiaoopna 
ante omnia debet reatitni’ ia the burden of his plea. 


29—2 
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obtained the desired fortrebses. An ecclesiastical council held 
by his brother, the legate, cited him ; the immunity of clerics 
was strongly asserted ; the king’s proceedings were condemned, 
and it is even said that he did penance for them ; also at one 
time or another he appealed to Rome ; but ho kept the castles^ 
However, before this Stephen had made a momentous conces- 
sion: he had sworn that justice and power over ecclesiastical 
persons and over all clerks and their possessions should belong 
to the bishops ; and by this oath he must, so we think, bo taken 
to have admitted whatever claims of immunity could be fairly 
made in the name of canon law*. Then concerning the treat- 
ment of criminous clerks in his reign we have a valuable story, 
which John of Salisbury, writing in the name of Archbishop 
Theobald, reported to the Pope. Osbert, an archdeacon, was 
accused cf having poisoned Archbishop William of York. The 
charge was preferred by a clerk who had been in the service of 
the dead prelate. It was made in the presence of King Stephen 
and the bishops and barens of England. The accuser was ready 
to prove his case by the hot iron or the boiling water, by battle, 
or by any other proof. Osbert relied on hie clorical privilege 
and refused to be judged by laymen. Pledges were given on 
both sides for the farther prosecution of the suit; they were 
given to the king, for the king insisted that, because of the 
atrocity of the crime and because it was in his presence that 
the accusation had been made, the case was within his juris- 
diction. We and our brethren, says Theobald, protested. Now 
Stephen is dead and we have had the utmost difiGoulty in 
getting Osbert out of King Henry’s hands, We ordered him 
to purge himself; but he has appealed to you'. 

Snmmatj. From such isolated instances as these it would be impossible 
to extract any definite results for the history of law ; but, while 
they are not inconsistent with Henry’s allegation about the 
customs of his grandfather, they seem to show that the 
canonical trial, which Henry was willing to grant, had not 

^ Will. Malmesb. GaatSi B«gam, 11 618-GM j Hexu'. Huntlngd. 266 ; (Deata 
Staphani, 47 ; Will. Newt. 1. 85 ; Garraee Cant. i. 104. 

> Seoond Cthatier of Stephen ; St&tntea of the Bealm, Oharteia p. 8 j Will. 
Mahseah, Oesta Begum, 11. 641: ‘Boolesioaticanim poTaonatmn et oztmium 
eleriooium et retum eoinm, inatliiatn et poteaintem, et diatributionem bonoinm 
ecolealasticornm, In mann eplaoopoiam ease peihibeo et oonflrmo.’ 

■' lettera of John of Sahabnry (ed. Qilaa) No. 122. William of Newhurgh, 
i. 80, treata the atoiy of the polaoned ohalice aa vmtrne and abauid. 
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always been granted, oven by Stephen'. As to the law that 
d,so] prevailed in England before the Conquest little is known and 
little could be profitably said in this context, for the Con- 
queror’s ordinance must bo treated as the beginning of a new 
era®. However, when King Alfred ordains that the man-slaying 
priest is to be unhallowed by his bishop and then delivered up 
from the church, unless his lord will compound for the wergild, 
he is laying down one of the main principles for which Henry 
contended”. If we would pursue the question behind the 
Norman Conquest, it is much rather the law of France than 
the law of England that should be studied. At least in this 
matter the Conqueror was an innovator, and the terms which 
he made with those who wore to be the rulers of the English 
church were terms made by one who was not an Englishman with 
those who were not Englishmen. The early history of clerical 
privileges on the continent of Europe is a long and a dark tale 
and one that we can not pretend to tell. Henry IL’s scheme 
was not unlike that which Justinian had sanctioned”. In 
Hemys day this resemblance was perceived by the learned and 
was much in his favour : — he was offering the clergy what the 
leges, the almost sacred leges, gave them". But the practice 
which had prevailed in Gaul was connected rather with the 
Theodosian Code than with Justinian’s legislation, and under 
the Merovingian and Karlovingiau kings the Frankish clergy 
had not been able to obtain such liberal terms as Henry was 
willing to concede at Clarendon". During the age which saw 

1 Anselm hod some diffiooli? is prevesting Henry I. from enfoToing by 
pecnniaiy flses the eonons against married priests. Eadmer, Blst. Nov. 
172-6-6. 

® See Stnbbs, Oonst. Hist. § 87; Sebmid, G-lossar, s. v. OeUtMehe} Hakowei, 
Oonst. Hist. 390. 

■ Alfred, 31. See Sobmid's note. The Iiatin version is important ; ‘ Si qnis 
presbyter hominem oeoidat, oapiator, et totmn nnde eibi monsionem emerat, et 
exordinet eum episcopus, et tune sb eoelesia reddatnr.’ Henry reading this in 
the twdfth century might weE say that he was fulfilling its spirit, if not its 
letter. 

* Nov. 88 ; Nov. 123. 21 § 1 ; Husohius, Eirohenreoht, iv. 794-7. 

* Summa Oansae (Materials, iv. 202): ‘Episcopi dicebant secundum leget 
teeuli oleriooB exauotoratos ouriae tradendos, et post poenam spiritualem 
oorporalitor puniendos.’ 

« Lftning, Kirohenreoht, i. 304, ii. 616 ; Hinsohius, op. cit. iv. 849-64 ; 
Nissl, Geriehtsstand des Olerus; Brunner, D. B. G. u. 311-820. The story 
is elaborate because it must distinguish between (1) bishops, (2) priests and 
deaoons, (3) the inferior dergy. 
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the Pseudo-Isidore and his fellows at their woik, the tis(o which 
leads up to the pontificate of Gregory VII.j the clorioal claims 
were advancing. We think it very possible that LanlVano 
would have demanded and the Conqueror conceded the genornl 
principle that the trial of the accused clerk must talto place [p I'li'] 
before the spiritual forum; but we may well doubt whether 
more than this would have been conceded or even demanded, 
whether as much as this oould always be obtained. Of what 
happened during Stephen’s troubled reign we know too little, 
but the clerical claims were still advancing, weie taking an 
accurate shape in the Deoretum Qratiani, and it is not unlikely 
that Stephen was forced to allow that only before a spiritual 
court can a clerk he accused, though from tine rule he might 
hope to maintain some exceptions^ 

^ly'a ^ (8) This leads us to our third question: Was Beoket 

canon iniv, compelled by the law of the church, as it was understood m the 
year 1164, to reject Henry's constitution? We must dis- 
tinguish, There were two portioulais in the plan, bo which a 
• canonist bred in the school of Gratian was entitled and hound 
to refuse his assent’. A clerk in orders ought not to bo 
accused of crime before the temporal judge, and the mission of 
royal officers to the church’s court can he regarded as an insult 
to the church’s justice. We con not say that those matlors 
were matters of detail ; Henry thought them of grave import- 
ance; hut they become inaignificaat when set beside the 
question of double punishment. Now as regards this vital 
point, Becket propounded a doctrine which, so far as we are 
aware, had neither been tolerated by the state nor consocraled 
by the church. He asserted that the state must not punish 
the criminous clerk for that crime for which he has already 
suffered degradation. In 1164 a good deal had lately been 
written about this matter by the most renowned canonists of 
the age. We do not say that there was no room for doubt; 
there were obscure passages in the Bewetvm which needed 
comment ; hut we can say that two of the most femous masters 
of the canon law had considered and overruled the opinion of 

1 Aoooidiiig to WilUnm of Kawfattigli, i, 140, it was said that a hundred 
rauidere had heen perpetrated by clethe dniing Henry’s reign helore the king 
took aetion. 

^ The pope eaems to have condemned this constitution as a whole; Materials, 

V. 74. He was not called upon to say how ranch of it was toleiable. 
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St Thomas, whilo wb can name no writer who had maintained 
it. What is more, that opinion, though owing to his martyr- 
dom it was suffered to do immeasurable mischief in England by 
fostering crime and crippling justice, was never consistently 
|p.4a8] maintained by the canonists; had it been maintained, no 
deposed or degraded clerk would ever have been handed over 
to the lay power as a heretic or a forger of papal bulls. As 
a general principle of law, Becket’s theory about double punish- 
ment was condemned by Innocent III.; the decree which 
condemns it is to this day part of the statute law of the 
catholic church*. ' . 

* As to this matter of donUa punisliment, Henry’s oanonisba based Us case 
on tvro passages of the Fseudo-Isidoia whiob appear as oo. 18, 31, O. 11, qu. 1. 
tPhese say in effect that in oertain oases an offending olsrk after being degraded 
is curiae tmdendtu. Does this mean that he is to be delivered to the lay court 
for further punishment? Henry’s party said Ves ; Beoket’s Ho. Our gnestion 
ought to bo, not what these words meant for the Psendo-Isidore, still less what 
they meant for Aroadius and Honorius, from whom he stole them, but what they 
meant for the best eoelesiaatical lawyers of the middle of the twelfth century. 
In 1164 five great oanoniste have lately bad or are just having their say, namely, 
Gratian, Fauoapalea, Boland (now Alesander HI.}, Budnus and Stephanas 
Tornaoensis. We can hardly bring ourselves to doubt that Gratian (see the 
diota on oo. 26. 80. 47, e. gu.) would have agreed with Hemy’s contention. And 
the samo must be said of Fauoapalea (Summa, ed. Sohulte, p. 78) and Boland 
(Summa, ed. Thaner, p. 26), Then Buhnue dietincily soys that the clerk is to 
he degraded, 'et dimittstur post hoo indici seonndum leges publioas puniendus’ 
(Summa, ed. Sohulte, p. 274). Stephanas oonsiders the opinion that Becket 
adapts and rejects it. Some say that the degraded olerk is not to be aoeused 
before the seoular judge, since thus he will be tried twice for one offence. 
Others say that there is no ocoaslon for a farther accusation, hut that he can 
he punished hy the seoular judge without a second trial. But the better opinion 
is, says Stephen, that the secular judge should try him ; the Authentioum 
[=Hot. 123. 21 § 1] Euppoits this doctrme (Summa, ed. Sohulte, p. 212). An 
anonymous author of this period (Summa Bolandi, ed. Thaner, p. 293) has no 
doubt that the canon law eanotions it. Something may depend on the date of 
the decretal of Alesander HI, whioh stands as c. 4, X, 2, 1. In later fames the 
canonists admitted that there were varions cases in whioh the degraded clerk 
was to he delivered, to the lay power for farther punishment. See the gloss on 
o. 18, 0. 11, qu. 1 ; also Fournier, Ofdoialitds, 67-8. In 1222 Stephen Langton 
handed over to the lay power a deacon whom he had degraded for turning Jew 
and the lay power burnt him ; see L. Q. B. ii, 163. Innocent m. (o. 7, X. S, 20) 
ordained that the forgers of papal letters should be banded over, and further 
declared (o. 27, X, 6, 40) that this piooedure was sanctioned by the doubtful 
passages in the Deoretum. If once it be allowed that there is here no breach of 
that fundamental mazbn whioh requires that a man be not punished twice for 
one offenoe, then there remains no more than a question about the relative 
gravity of offenora : — ^is, for example, the forgery of a decretal a worse oiime 
than a mmder? Lastly, sinos Beokst was wiUing to add impiisoument for life 
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OuriouBly enough that point in Henvy’a atihoim) which in [p.i99] 
the eyes of the canonist must have seemed the least dofonsihlo, 

■was successfully defended. As we have seen, his auccesaora 
maintained the rule that clerlss can be haled befoi’e the king’s 
justices and accused of capital crimes. On the other hand, tho 
not uncanonical principle which would have brought back the 
degraded clerk to hear a sentence in the royal court was 
abandoned. The result was lamentable. 

One small matter remains to he noticed. It has sometimes 
been assumed by English writers that the clergy were willing 
to admit a certain measure of reciprocity, that they were 
willing that their own lives should be protected only by 
ecclesiastical law and ecclesiastical tribunals and that this is 
proved by the fete of the archbishop’s murderers. Now it is 
tme that a clerk was forhidden by the law of the church to go 
before a lay court and seek a judgment of blood ; but to say 
this is one thing, to say that the lay murderer of a clerk is not 
to be punished by the lay prince is quite another thing, and we 
are nob persuaded that any one ever said it except when ho was 
in a logical strait. As we read the chronicles, Henry was 
hlanied by his contemporaries for not having brought the 
murderers to justice and put them to death, though it was 
admitted by some that be was in a very awkward position : — 
he would be blamed if he let them escape, he would be blainod 
if he punished them, for this would he casting upon thorn tho 
burden of a crime of which in common opinion ho himself was 
not guiltless. He thought it best that they should go to the 
popeS Afterwards he declared that he had been unable to 

to degradation, provided that both pnnishmente came bom the eodlseiastiool 
coart, it is plaia that the prinoiplo for whioh he contended was a highly 
teohnioal principle oondemning not two panishments but two judgments. This 
long note has seemed necessary, for in England it has been too readily assumed 
by both parties to the controversy that ah Bsoket’s dsims were sanctioned by 
the law of the ohuroh. We dare not speak confidently of such a matter but 
have grave doubts about the truth of this assumption. 

‘ Will. Newb. i. 163: ‘Sive aatem paroeret homioidis illis, sive non, oon- 
siderabat proolivea esse homines ad male sentieudnm de eo. liam si paroeret 
Bceleratissimis, tasti mali ausum vel anctoritatem praestitiese videretur. Si 
rero in sis pleoteret, quod absque elus mandnto non atteniasse putabantur, 
utrohique naqnissimns dioeretnr. Idoiroo paroendom eis duxit.’ Another 
acoonnt, Materials, iv. 162, says that Henry knew that he oould not make his 
peace with the ohnreb, unless he punished the murderers by death (‘et tradaret 
Sathanae inlnteritnm oarnis’), and yet was ashamed to pnnish them, booaase 
the crime had been oommitted for his sake. And again of the knights it Is said 
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aiTGSt thom^. It would seem indeed tliat for a very few years 
some English ecclesiastics were driven by the stress of Bccket’s 
440] logic to say that thoy would be content if the murderers of 
clerks were handed over to the mild judgments of the church; 
or perhaps the true story is that this assertion was put into 
their mouths as a redtictio ad ahswrdum of their demands by 
those who, though clerks and bishops, were the king’s clerks. 
At any rate very soon after the martyrdom Archbishop Richard, 
the martyr’s successor, wrote to three of the martyr’s most 
deadly foes, who were by this time three prelates of the 
English church apd the three principal justices of King Henry’s 
court, he wrote to Ricjiiard of Ilohester, John of Oxford and 
Geoffrey Ridel, and told them that the doctrine which would 
deal thus tenderly with lay offenders was a damnable opinion 
and utterly at variance with canon law®. Repudiating the line 
of argument favoured by his sainted predecessor, he assured 
his three sufifragans that a layman might be first excom- 
municated by the church and then hanged by the state 
without being punished twice for one offence*. Henry could 
now make terms ; he had something to sell. In 1178 a papal 
legate conceded that he might punish clerks for breaches of the 
forest law, and in return the king granted that the lives of 
clerks should be protected as well as, or even better than, the 
lives of laymen*. 

(p. lOS] that they sought the Fope when It had become oleai that they muat fall 
into the bands either of God or of man, 

^ Gasta Heniioi, i. 33; Hovedeu, ii. So; ‘malefaotores illos, gni...archi- 
epiacopum ooeiderunt habere non poterat.’ 

e He seems to have refeired to co. 89, 47, C. 28, gu. 3 ; o, 2, C. 16, qn. 6 ; 
CO, 19. 20, 0. 11, qu. 1. 

® Tiivet, an. 1176 (Eng. Hist. Soo.), p. 82 : ■ In eoolesia Angloium damnosa 
omnibus et omuiuo damnanda oonenetudo inraluit ... Si ludaeus aut laieornm 
vilissimus ocoiditur statim suppUoio mortis oooiaoi addioitur. Bi quis vexo eaoer- 
dotem. sive oleiicum minoris aut maiorie status oooident, sola exoommunicatione 
oontenta, aut (ui venus loquor) oontempta, ecolesia materialis opem gladii non 
xequirit,' This, the arohbiBhop argues, is directly contrary to many canons. 
He adds: 'Nec dicatnr quod aliquis bis puniatur propter hoc in idipaum, nee 
enim iteratum est quod ah nno inoipitnx et ab altero consummatur.’ A neater 
reply to Becket’s taUc of doable punishment could not be given. 

* Dieeto, i 410 : ' Conoedo etiam quod interfectores olerioorum, qui eos 
scienter vol praemeditati interfeoeiint, oonvicti vel oonfessi ooram iustiliario 
meo, praesente episoopo vel eiua offlolali, praeter oonsuotam laicomm vindiotam, 
suam et snornm de hereditate quae eoe oontingit peipotuam eustiueant ez- 
beredationem.’ This seeme to ahov that so late as 1176 the ordinary sentence 
on a manslayer did not always involve disherieon. 
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§ 6 . Aliens. 

When our cotninon laiv issues from the miflclle ages both its 
tests of nationality and its treatment of aliens are hardly such 
as we might have expected them to he. 

1. As regards the definition of the two great classes of 
men which have to be distinguished from each other, the main 
rule is very simple. The place of birth is all-importan.t. A 
child bora within any tei-ritory that is subject to the king of 
England is a natural-hom subject of the king of England, and 
is no alien in England. On the other hand, with some excep- 
tions, every child bom elsewhere is an alien, no matter the 
nationality of its parents. 

The full extent of the fiurst half of this rule was settled in 
] 008 by the fetnoas decision in Calvin’s case : — a child born iii 
Scotland after tbe moment when King James tho Sixth became 
King James the First is no alien in England^. The decision 
was one which pleased the king and displeased many of his 
subjects ; hut no other judgment could have been given, unless 
many precedents deriv^ from times when our kings hod largo 
territories on the continent of Europe had been disregarded. 

The other half of the rule takes us hack to tbe middle of 
the fourteenth century. In 1343 a great debate has sprung up 
among men of the law and others as to the national oharaolor 
of the children born to English parents in foreign parts. The 
king seems to fear that this may touch even the succession to 
the throne ; tbe prelates and barons reassure him ; there never 
has been any doubt that the long’s children wherever bom are 
capable of inberiting from their ancestors. But as regards 
other children they hesitate. It is agreed in parliament that 
children ‘ horn in the king’s smvice,’ no matter the place of their 
birth, can inherit; but time is short, this difiSoult matter 
requires further discussion, and so it is also agi’eed that no 
statute shall be made upon the present occasion". Then in 
1350 the debate is resumed. Once more there is a solemn 
protest that as to the king’s children there is not and has never 
been any doubt at all. For the rest, it is ordained by statute 

^ Oalvin's cm, 7 Hep. 1, 

* Bolls o7 Bailiamsat, ii. 169. 
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Cp.ddS] iJiali ‘childi’on born without the ligeonca of the king, whose 
fathers and mothers at the time of their birth be and shall be 
at the faith and ligeanee of the king of England, shall have and 
enjoy the same benefits and advantages to have and bear 
inheritance within the same ligeanee as [certain children in 
whose favour this rule was being retrospectively applied], so 
always that the mothers of such children do pass the sea by the 
licence and wills of their husbands’.' Certain children already 
bom, were then declared capable of inheriting. The infer- 
ence which we should draw from the proceedings of 1343 and 
1350 is that the parliament thought that it was defining a 
somewhat debatable point in the common law, not that it was 
introducing a new rule. There is very little in the earlier Year 
Books that bears on this point: just enough, it may he, to 
suggest that the usual forms of pleading threw difficulties in 
the way of any one born ‘out of the king’s ligeanee/ and that 
‘ the king’s ligeanee’ was regarded as a geographical tract’. 

2. An alien can not hold land in England. If the person 
to whom land would descend according to the common rules of aKm, 
inheritance is an alien, it misses him and passes to some 
remoter kinsman of the dead man. If, on the other hand, an 
alien obtains land by gift, sale, lease or the like, the transaction 
is not a nullity, but the king can seize the land and keep it for 
himself Late in the middle ages we hear of a narrow excep- 
tion ; — an alien merchant may hire a boose for the purposes of 
bis trade*. Also it is said that an ahen may have goods and 
chattels; he may make a will of them, and, should he die 
intestate, they will be administered for the benefit of his 
kinsfolk. But it is very noticeable that according to Littleton 
an alien can bring no action whether real or personal, and when 
bis great commentator explains this to mean that no alien can 
bring a real action, that no alien enemy can bring a personal 
action, but that an alien whose sovereign is in league with 
onr own may bring personal actions, we can not but feel that 
this is a bold treatment of a carefully worded text*. 

’ Bolls of Fsrliamsnt, ii. 231 ; Statute 3S Edw. HI. de natu uUra mare. 

> Pits. Abr. AUU. pi. 8 (6 Bdw. IL) ; T. B. 6 Bdw. m. f. 32 (Pasoh. pi. 47) ; 

X B. 8 Bdw. m. f. ei (Tito. pi. 38) j Pits. Abr. Bri^s, pi. 677 (Mioh. 18 Bdw. 
m.) ; oompaie T. B. (ed. Pike), Uiob. 18 Bdw. HI, pp, 76-8. 

‘ So fax as we are aware tbis appears first to Y. B. 82 Eeu. VI. f, 23 (Ell. 
pi. 6), Pot the extent of the esception to Ooke’e dac see Co. Lit 2 b. 

* Lit. seo. 108 ; Oo. Lit. 129 b. 


I 



Knlumte- 

tinn. 


law of 
earl Ira 
timea. 


460 The, Borta and Conditions of Mm, f»K. tt. 

3. Nothing short of a statute can give to an aliou all tlio fl'' 'it'll 
rights of a natural born subject; but some of thoRO can bo 
conferred by the king’s lettos patent making the alien a 
'denizen.' A denizen thus made can hold land) and ho can 
acqidre land by gift, sale or the like, but he can not inhovit, 
and a child of his born before the act of denization can nob 
inherit from him\ 

Now there is room for serious doubt whether those rules 
can be traced for beyond the end of the thirteenth century. 

Very ancient law may regard every stranger as an enemy; 
but it will lay far more stress upon purity of blood than on 
place of birth; it will be tribal rather than territorial law. 

At a later time the Meudly stranger will have no strict legal 
rights, no rights given him by the folk-law, but will live under 
the protection, the mund, of the ruler or some other groat 
man. There is much in the treatment received by Jews and 
foreign merchants in the thirteenth century which suggests this 
doctrine. But feudalism is opposed to tribalism and even to 
nationalism : we become a lord's subjects by doing homage to 
him, and this done, the nationality of our anoostora and the 
place of our birth are insignificant. The law of feudal contract 
attempts for a while to swallow up all other law. In England, 
however, a yet mightier force than feudalism came into play. 

A foreigner at the head of an army recruited from many lands 
conquered England, became king of the English, endowed his 
followers with English lands. Eor a long time after this there 
could be little law against aliens, there could hardly be such 
a thing as English nationality. Even had the king claimed a 
right to seize the lands of aliens, he would not have exercised 
it. Again, the territory within which, according to later law, 
subjects would be bom to the king of England, was large; 
under Henry II. it became vast. It comprehended Ireland ; at 
times (to say the least) it comprehended Scotland ; it stretched 
to the Pyrenees. Then again, the law even of Bracton’s day 
acknowledged that a man might be a subject of the French 
king and hold land in France and yet be a subject of the English 
king and hold land in England. It was prepared to meet the 
case of a war between the two kings : the amphibious baron 
must fight in person for his liege lord, but he must also send 


1 Oo. lit. 8 a, 129 a. 
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OIL IT. § G,] 

[p. iwj Ilia dnc contiiigciit of knights to the opposite army'. In 
gonoraLioii after generation a Robert Bruce holds land on both 
sides of the Scottish border; no one cares to remember on 
■which bide of it ho "was bom®. Simon do Montfort obtained 
tho Leicester inheritance; where he was born historians can. 
not tell us ; it matters not. He obtained the Leicester inheiit- 
anco though his elder brother Almaric was living. Almaric 
was adhering to the French king, the enemy of our king, and 
that might be a good reason for passing him by ; but Almaric 
must solemnly resign his claim before Simon’s can be enter- 
tained’. 

It is, we belie've, in the loss of Normandy that our law of Growth of 
aliens finds its starting point. In the first place, John seized 
the lands of those of his nobles who adhered to Philip, and'^““' 
preferred to be French rather than English. This was a 
forfeiture for treason. At the same time we see traces of that 
curious dislike of perpetual disherison which meets us in otlrer 
quarters. Some of these lands, the terrae Nonmmortm, are 
given to now tenants in fee simple, but subject to a proviso 
that they may be taken away again if ever the Normans come 
back to their allegiance®. In the second place, a permanent re- 
lation of warfare is established between England and France, 

It endures from the beginning of- John’s reign until 1269 when 
Henry resigned his claim to Normandy. True that during this 
long half-ccntury there was very little fighting and there were 
many truces; but all along the English theory was that Henry 
was by right Duke of Normandy and Count of Anjou, that the 
Idng of France was deforcing him of his inheritance, and that 
tho day would come when the rebellious, or the invaded, 
provinces would obey their la-wful lord. Thus a man who is 
living in obedience to the king of France is an enemy. If, says 
Braoton, such an one claims land against you, you may except 
against him ; your exception however is not ' peremptory,’ it is 
' ^latory ’ ; it may lose its force when our king enjoys his own 


' Biacton, f. 427 b. He mentioss as examples the Earl Marshal and 
M [Ingeram?] de Elennee. 

s Maobay, Lives of the Bruces in Diet. Nat Biogt. 

® Annals of Tewkesbury, 111; Mot. For. Chron. Maj. iii. 624. 

* Note Book, pi. 760. The long gave part of the lands of Balpb of Tanker- 
ville to Basset and his belts ‘ doneo aam reddideiit heredibus praodictl Badulfl 
per voluntatem snam vel per pacem.’ There are many other examples. 
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againi. What he says ia folly homo out by vcoonlod cases Ci>.iW6] 
from the early years of Henry III. A claimant of land is raot, 
not by the simple ‘You are an alien,’ but by the far more 
elaborate ' You are mthin the power of the king of Franco and 
resident in France, and it has been provided by the council of 
our lord the king that no subject of the king of Franco ia to be 
answered in England until Englishmen are answered in France’.’ 

Then Matthew Paris tells us how in 124!4 Saint Louis, urging 
that ‘ no man may serve two masters,’ insisted that all persons 
living in France must make choice between him and Henry, 

' how Henry retorted by seizing the English lands of the French- 
men, especially of the Normans, without giving them any 
chance of choosing an English nationality, and how Louis treated 
this retort as a breach of truce’. 

Blackstone is at no loss for reasons why an alien should not 
hold land in England, hut when he has to explain why the 
king should seize the laud which aliens acquire, we feel that he 
is in difficulties. He suggests that this forfeiture ‘ is intended 
by way of punishment for the alien’s presumption in attempting 
to acquire any landed propei’tyV The truth seems to be that 
in the course of the thirteenth century our kings acquired a 
habit of seizing the lands of Normans and other Frenchmen. 

The Normans are traitors; the Frenchmen axe enemies. All 
this will be otherwise if a permanent peace is over established. 

But that permaneut peace never comes, and it is always 
difficult to obtain a restoration of lands which the king has 
seized, France is the one foreign country that has to be con- 
sidered in this context; Germans and Italians come here as 
merchants, but they have no ancestral claims to urge and do 
not want English lands, while as to Scotland, owing to the 
English king’s claim to an overlordship or to some other reason, 
Balliols and Bruces hold land on both sides of the border until 
a long war breaks out between the two countries. To us it 
seems that the king’s claim to seize the lands of aliens is an 


^ Braoton, f. 29S, 416 b, 427 b, 428 b. Re ia not ^nite oeitain vrbat will 
happen il ever there he peace. His phrase 'donee terrae fuerint oonunnnes’ 
eeeme to mean, not eo ranch ‘when there is peaoe between Snglond and Branee,’ 
as ‘when Normandy, Anjou, eto. ate onoe more under the ruler whom England 
'iobeye,’ 

> Note Book, pi. 110, 13B6. 

> Hat. Bar. Chron. Haj. iv. 288, 


« Oomment. i. 872. 
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Cpc-WB] oxaggovalicd genoralizatiou of his claim to eeisie the lands of 
hia "French enemios. Such an exaggerated generalization of 
a inyal right will not seem strange to those who have studied 
the growth of the king’s prerogatives^ 

. And so too Bracton's ‘dilatory exception’ becomes per- 
eraptory: ‘You are an alien and your king is at war with our daimto 
king’ becomes ‘You are an alien’ An English nation isSadf**^* 
gradually forming itself. Already there is a cry of ‘ England 
for the English.’ The king’s foreign favourites are detested; 
glad enougla would Englishmen be if he would but seize their 
lands impartially and indiscriminately, and never endow another 
alien, be he Norman or Poitevin or Savoyard, with another inch 
of land. A trace of this feeling we may see when Bracton says 
that while the state of war endures the king cannot enable the 
alien to bring an action*. Probably in Edward I.’8 day the law 
is, not merely that an alien enemy can not sue, but that an 
can not acquire land. A curious story comes to us which 
is worthy of repetition. A tenant in chief of the crown died 
leaving two co-heiresses; King Henry granted the wardship 
and marriage of these two young ladies to Elyas de Rabayn ; 

Elyas took one of thorn to wife and sent the other to be married 
beyond the seas so that he might obtain the whole inheritance. 

In 1200 her son, though bom abroad, claimed his mother’s 
share; and claimed it successfully. The court defeated the 
scheme of the fraudulent guardian, but declared that its judg- 
ment was to form no precedent in favour of other aliens*. 

From Edward’s day also we have letters of denization or of 
naturalization: the two would hardly as yet be distinguished. 
Though Elyas Daubeny was bom beyond the seas, the king 
holds him for a pure Englishman and wills that he shall be 


1 See the apoorjphal statute, PraengaHva Regie, o. U (Statutes, i. p. 246). 
Here we seem to see the king’s claim growing. First we have au assertion of 
his right to the lands of the Normans, then we are told that this extends also 
to lands of certain persons bom beyond the sea, and we have yarious readings 
of the clause whioh defines this blass of parsons. One version says, ‘those whose 
nnoestois were in the iaith of the Sing of Fianoe in the reign of King John.’ 
Another, * those who were not in the king’s faith.’ In this context ‘ foreigner* 
end •subjeot of the King of Etanoa’ are for praotioai purposes synonymous 
terms. In Eranoe also the droit d’miaine but slowly attains its full statuiej 
YioUet, Histoiie du droit oivil, p. 86S. 

’ Braoton, f. 127 b. 

* Bolls of Farliament, i. H. 
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held aa such by all men and that ho may huo in all courts rp-'iWJ 
notwithslanding any 'exception’ of alienage'. 

The Ms The law of Henry HE. 'a reign has to deal aa a matter of 

afoHfflis. classes of aliens. The firht 

consists of Frenchmen who have claims to English landa Such 
claims are in some cases ancestral, and these, as we have 
seen, can nob be heard while tiiere is war or on abiding cause 
for war between France and England. In other oases the 
claimants are recipients of royal favours; they are the king’s 
half-brothers, the queen’s uncles or the attendants of these 
exalted persons ; the king gives them lands and, except at a 
revolutionary moment^ they hold their lands safely; some of 
them were bom in provinces which £?e iwre (so Englishmen 
think) belong to the king; all of them by doing homage to the 
king become his men, and this must be naturalization enough. 

The other gi'eat class consists of alien merchants ; they do not 
come here to settle; they do not want land; they would be 
well content were they permitted to lodge where, they pleased. 

Theftiien Mere common law has little to do with idiose foreign 
merchants. Their business takes them into the ohartored 
towns. The law under which they live is a mesh of privilogos 
and of privileges that are hardly consistent. They tliomsolvr's 
will have charters derived from the king; but they will be 
living in boroughs which have charters derived from tho king, 
and first and foremost among the rights for which the baighovs 
long is the right of confining the activity of foreign meichnnts 
within narrow bounds. The conflict goes on with varying 
fortunes from century to century. On the whole the king, tho 
prelates and barons support the merchants; they are useful, 
they lend money, they lovrer prices, they will pay for favours ; 
but often a weak king must give way and yield to the 
complaints of the burghers. Already the Great Charter pro- 
vides that merchants may freely enter and dwell in and leave 
the realm ; but the same Great Charter confirms all the ancient 
liberties and customs of London and the other boroughs, and 

r HoUb of Pajhament, i. 186: ‘Dominus Bex ipeum Blyam Anglioum 
pmnm tenet.’ Ooke, Go. Lit. 139 s, oitee tbeee letters as tbougli the; eSeeted 
bat a limited denization. ‘ The king make a paiticolar denization, quod 
in qmbuidain ouiiis boib Angliae audiatar.’ Poi gutliisdam lead qmbuseumque, 

Ko one will now-a-da^B be misled by Ooke'e derlTabou of dmvim from ‘donaiion 
ie. danat-io.’ The word on^nall; meane one who la within, de miUi, dent*, 
dam, as opposed to one who is an outsider. 
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ll)..Jt8] thus taljoa a\yay with one hand what it gives with tho others 
The hurghors have a very strong opinion that their liberties 
and customs are infringed if a foreign merchant dwells within 
their walls for more than forty days, if he hires a house, if he 
fails to take up his abode with some reponsihle burgher, if he 
sells in secret, if he sells to foreigners, if he sella in detail. In 
Henry IIL’s day the struggle is but beginning. It reaches the 
first of its many climaxes in 1303 when Edward I grants the 
great Gairta MeraatoriaK It will interest rather the economist 
than the lawyer, and rather the student of the fourteenth and 
fifteenth centuries than the student of earlier times*. 

We may perhaps regard Ooke’a doctrine that the alien The alien 
friend is protected by 'personal actions’ as ancient common ^^mon 
law. In Edward L’s day we even find that an Italian merchant 
resident in England, who as a Qhibelline had been ejected from 
his house in Elorence by victorious Guelfs, hoped to recover 
damages for this wrong in the courts of the king of England; 
he failed, because ‘ it is not the custom of England that any 
one should answer in England for a trespass committed in a 
foreign country in time of war or in any other manner*.’ 

The Oarla Mercaioria of Edward I., the validity of which did 
not pass unquestioned, and statutes of Edward III. secured 
to aliens the benefit of a jury composed wholly or in part 
of aliens*. In 1454 it is said that a foreign merchant may 
hire a house and defend his possession of it by an action of 
trespass". If we suppose this to have been ancient common 
law, still it must have been law which had hut little chance 
of asserting itself; the burghers have steadily fought against 
it and very commonly have been suecessfull Littleton’s hold 
assertion that an alien can bring no action real or personal 
may be less open to exception than his commentator sup- 
posed®, for in Littleton’s day we hear that the proper court 

1 Obaitei of 1216, o. 18, 41. 

> Munimenta OildhallBe, voL i pt h. pp. 205-8. 

® The stoi; is told at length by S(^nz, Engliaohe Handel^oUtih, i, 
879-438. 

* Plao. Abhiov. p. SOI. 

® Oarta Meroatoria, o. 8 ; Iiiher Bnbeas, ill. lOGS; Stat. 27 Edw. HI. etat 2. 

0 . 8 ; 28 Edw. HI, o. 18. 

« Y. B. 32 Hen. VI. f, 23 (HU. pi. 6). 

’ Indeed they had lately obiaiaed two atatntee declaring that alien meridianta 
must dwell with English hosts and not elsewhere; 6 Hen. IV, o. 0; 4 Hen, V. 

0 . S. ' See above, p. 469. 
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for aliens who have come here under the Wng’s safe conduct ri>. we] 
is the Court of Chancery; 'they are not hound to auo according 
to the law of the land, nor to abide the trial by twelve inmi 
and other solemnitiea of the law of the laud, but shall sue 
in the Chancery and the matter shall be determined by the 
law of nature^' This is a dociaine characteristic of the fifteenth 
century. But all along it is as men privileged by the king, 
rather than as men subject to ordinary law, that the foreign 
merchants get a hearing. They can seldom malce their way 
to the king’s justices because the courts of the towns in which 
they live claim an exclusive cognizance of actions brought 
against the burgesses, and when the foreigners do get to the 
royal courts there is a contest between privilege and privilege. 
Probably the king can. banish them at e.ny time; his loynl 
subjects in the boroughs would not be sorry if he did, for 
these aliens are always taking the bread out of the mouths of 
honest folk. Then, at least in the thirteenth century, the 
common belief is that they are all usurers and therefore living iu 
mortal sin. We are told that in 1240 Henry III. banished tho 
so-called Caursini; but that they only lay hid for a time, 
the king conniving at their presence. A little while aftorwwds 
they are acquiring splendid palaces in London; no ono dares 
attack them, for they call themselves the Pope’s merchants ; 
now and again the king will imprison a few, to the delight 
of their Jewish rivals; but be is half-hearted. And so thoro 
is little common law for these people’. 

Ought we to reckon merchants of all kinds, English and 
foreign, as forming one of the sorts or conditions of men known 
to the law ? Ha.idly, though as the historian of our constitution 
has shown, they nearly become for political purposes one of the 
estates of the realm*. Still they do not become this. Then in 

’ 1. B. IS Edw. EL f. 9 (Fasoh. pi, 6). This is the celebrated case of the 
oairier who ‘broke bulk.' 

® Mat. Par. iv. 8; v, 246. See Du flange, e.T. Quoreini. The name has 
been derived from Oahors in Eronos, from Oaorsa in Piedmont, from a Eloreniise 
family of Oorsini. Paris speaks of ‘ Oanrsiui praaoipne Senonenses.' Probably 
by Senonentet he means men of Siena, not of Sens. It aesms fairly plain that 
already the origin of the name was unknown, and that at least in England 
Cauriin was egnivalent to foreign usurer. Had the word home an obvious 
meaning, Patia would hardly have dared to perpetrate so had a joke as (iii. B31) 

(quasi oauaautes, vel capientes, et urdni,’ 

> Stubbs, Const. Hist. § 195. 
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tp.460j private law ‘mercbantship,’ if we may make that woiri, seems 
loo indefinite and also seems to have too few legal consequences 
to permit of our calling it a atatus. We might illustrate this 
fiom modern law. Until lately no one hut ‘a trader’ could 
be made bankiupt; still we should hardly say that in 1860 
‘tradership’ was a atatus. There was, so far as we are aware, 
but this one rule which marked off the ‘ tiader ’ from the ‘ non- 
trader,’ and a man became and ceased to be a trader without 
any solemnity by a process that we may call indefinite, though 
a court of law might have had to decide whether at a given 
moment that process had been accomplished. 

Before the end of the thirteenth century ' the law merchant ’ Tiie law 
was already conceived as a body of rules which stood apart 
from the common law*. But it seems to have been rather 
a special law for mercantile transactions than a special law 
for merchants. It would we think have been found chiefly 
to consist of what would now be called rules of evidence, rules 
about the proof to he given of sales and other contracts, rules as 
to the legal value of the tally and the God’s penny ; for example, 
the law merchant took one view of the effect of an ' earnest,’ the 
common law another. These special mercantile rules were con- 
ceived as being specially known to merchants; in the courts 
of feirs and markets the assembled merchants declare the law ; 
in Edward II.’3 day twelve merchants are summoned from 
each of four cities to testify before the king’s bench about a 
doubtful point in the ‘lex meroatona’ Also these rules are 
not conceived to be purely Enghsh law ; they are, we may say, 
a ius gentium known to merchants throughout Christendom, 
and eonld we now recover them we might find some which had 
their origin on the coasts of the Mediterranean. But this is 
not the place for their discussion, for we take the law merchant 
to be not so much the law for a class of men as the law for a 
class of transactions 

. 4 Select Fleas in ISdanoiiol Ooocts (Sold. Soc.), i. 13S. 
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§ 7. The Jews^. Cp-'Ibi] 

The Jew came to England in the wake of the Nomnu 
Conqueror. That no Israelites had ever dwelt in this country 
before the year 1066 we dare not say ; but if so, they have loft 
no traces of their presence that are of any importance to us® 

They were brought hither from Normandy, brought hither 
as the Mug’s dependants and (the word will hardly be too 
strong) the king’s serfs. In the fiiut half of the twelfth century 
their condition was thus described by the author of the Leges 
EdAJtiardi in a passage which suggests that among the regalia 
to which the Norman barons aspired was the privilege of 
keeping Jews of their own: — ^“It is to be known that all the 
Jews wheresoever they be in the realm are under the liege 
wardship and protection of the king; nor may any of them 
without the king’s licence subject himself to any rich man, for 
the Jews and all that they have are the king’s, and should any 
one detain them or their chattels, tbs king may demand them 
as Ms own*.’ This gives us one of the two main ideas that our 
law in later times has about the Jew he with all that he has 
belongs to the king. Braoton puts the same thought in those 
words: — ‘The Jew can have nothing that is his own, for 
whatever he acquires, he acquires, not for himself, but for Iho 
king ; for the Jews live not for themselves but for others, and 
BO they acquire not for themselves but for others*.’ The other 
main idea is one which will not seem strange to ps after wliat 
we have said of villeinage. This servility is a relative servility ; 
in relation to all men, save the king, the Jew is free. Ho will 
require some special treatment, for if he is to be here at all 
and do any good, he must he allowed to do things that are 
forbidden to Christians, notably to take interest on money lent. 

And courts of justice must pay some regard to his religion ; 

1 Three volnmee of FahUoatioue of the Aoglo-Jewieh Hisioriaal Exhibition 
iBBeing from the office of the Jewish Ghromole (1888) contain valuable essays, 
documents, bibliographies, etc. We shall make our references ohieSj to these. 
Pi^nne’s Semuirar, Tovey'e Anglia Judaioa, Madox’s ohaptei on the Exchequer 
of the Jews, and the plea roll printed m Ode’s Doouments Illustrative of 
Enghsh History are among the most important sources of information. Bee 
also Jacobs, The Jews of Angevin England. 

* Liebetmaun, Zeitsohnft fur GeBoaiahtswisBanschafi, i. 183. 

B Xjeges Edw. Oonf, o. 26. * Braoton, f. 886 b. 
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[p.462] for example, they must suffer him to swear upon the roll of 
the law instead of the gospels; hut in general, if hie royal 
master’s interests are not concerned, he is to be dealt with 
as though he were a Gentile. A third principle is accepted — 
the Jews themselves would desire its acceptance — namely, that 
when the interests of neither the king nor any other Christian ^ 
are concerned, the Jews may arrange their own affairs and 
settle their own disputes in their own way and by their own 
Hebrew law^ 

For about a century and a half they were an important The 
element in English history. In spite of the king’s exactions of 
and of occasional outbursts of popular fury, they throve. They 
were wealthy; they bore an enormous weight of taxation”. 

We may say that at times they ‘financed’ the kingdom; there 
were few great nobles who had not at one time or another 
borrowed money from the Israelite, and paid the two pence per 
pound per week that was charged by way of usury. What the 
great folk did, the smaller folk did also. This money-lending 
business required some governmental regulation. In the first 
place, the king had a deep interest in it, for whatever was owed 
to a Jew was potentially owed to the king, and he would 
naturally desire to have ready at hand written evidence that 
he could use against his debtors. In the second place, this 
matter could hardly be left to idle ordinary English tribunals. 

For one thing, they would do but scant justice to the Jew, 
and therefore but scaut justice to the king, who stood behind 
the Jew. For another thing, it is highly probable that the 
Jewish ‘gage’ was among Englishmen a novel and an alien 
institution, since it broke through the old law by giving rights 
in land to a creditor who did not take possession. In 1194 
therefore an edict was issued about these J ewish loans®. In 
every town in which the Jews lived, an office, as we should say, 
was established for the registration of their deeds. All loans 
and payments of loans were to be made under the eye of 


1 Theie u a good dead of evidence which tends to show that in the ficst half 
of the twelfth centuiy the Jem's legal position was not so had as it afterwards 
became. The doctrine, not withoni supporters in England, which tsachea that 
the disabilities of the Jem were due, not to the mere fact that he was a Jew, 
but to the fact, real or pieeumed, that he wae a uemer and therefore living in 
mortal sm, seems to us groundless. Oor law did not regard usorv as any 
oflenoe in a Jew ; on the contrary, it enforced his nsnrions contiaota for him. 

” Gross, Fubhoations, i, 195. ® Hoveden, iii. 266. 
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povUin ofilocra, some of -Lhom Ohrisfcitma, some of Lhcm Jews, 
and a copy or 'parli' of cveiydood was to bo depositod in an [y i.is] 
'ark' or oliost under official custody. A few years later a 
department of the royal exchequer — the exchequer of the 
ilows — ^waa organized for the anpci’viaion of this business^ At 
its head were a few ‘Justices of the Jews.’ Wo hear for a 
while that some of those justices are themselves Jews, and all 
along Jews filled subordinate offices in the court; and this 
was necessary, for many of the documents that came before 
it were written in the Hebrew language. This exchequer of 
the Jews was, like the great exchequer, both a financial bureau 
and a judicial tribunal. It managed all the king’s transactions 
— and they were many — with the Jews, saw to the exaction 
of tallages, reliefs, oscheats and forfeitures, and also acted 
judicially, not merely as between Hng and Jew, but also as 
between king and Gentile when, as often happened, the king 
had for some cause or another ' seized into his hand’ the debts 
due to one of his Jews by Olmstian debtors. Also it heard and 
detorminod all miinner of dispntos between Jow and Christian. 

Such disputes, it is true, gonomlly related to loans of money, 
but tho court seems to have aimed at and acquired a coin- 
pctonco, and an exclusive compoloncc, in all cansos whether 
dvil or criminal in which a Jew wns implicated, miloss it was 
some raoroly civil cause between two Hpbrowa which could 
be left to a purely Jewish tribunal. For this reason we can 
read very little of the J ows in the records of any other court, 
and until such rolls of the Jewish exchequer as exist have 
been published, wo shall be more ignorant than wo ought 
to be’. 

Vice of the The system could not work well; it oppessed both Jew 

wSwt*** Englishmen, Despised and disliked the once chosen people 
would always have been in a society of medieval Obristiaus ; 

1 Gioss, Publioaliona, i. 174. 

* The earhest extant loU was printed in Dole’s Doonments ; it is that for 
3-4 Henry HI. A list of the other rolls is given in Fabhoations, iii p. xiv, 
Oooasionally oases in wMoh Jews are aonoemed oome onto the ordinary plea 
.rolls and some aie printed in the PlaoitQinm Abhrenatio and in Braoton’s Note 
iBoolc. Beferences to these are given is FnblioBtions, lii. 4, 34 Oases of small 
■|hta were heard by the oonstablea of the royal oastles ; the oontt of the 
^Kversiiy of Oxford claimed pleas between ifew and soholai, and in London 
fflU^vio court held plea tonohing land between Jew and Gentile ; hnt on the 
TyP^the competence of the exchei^uei seems to have been exolueivs. 
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perhaps they would have been accused of cruoifying ohildreu 
and occasionally massacred ; but they would not have been so 
tp.464] persistently hated as they weroj had they not been made the 
engines of royal indigence. From the middle of the thirteenth 
century onwards the king was compelled to rob them of their 
privileges, to forbid them to hold land, to forbid them even to 
take interests This last prohibition could not be carried into 
effect ; there was little or nothing that the Jews could profit- 
ably do if they were out off from lending money. Their 
expulsion in 1290 looks like the only possible solution of a 
difficult problem. 

A few more words may be said about their legal condition 
for it was curious and may serve to illustrate some general 
principles of our medieval law. 

The Jew’s relation to the king is very much like theBelationoi 
villein’s relation to his lord. In strictness of law whatever the Jha tog.*"* 
Jew has belongs to the king; he ‘acquires for the king’ as 
the villein ‘ acquires for his lord.’ But, just as the lord rarely 
seizes his villein’s chattels save for certain reasons, so the king 
rarely seizes the Jew’s chattels save for certain reasons ; until 
the seizure has been made, the villein or the Jew is treated 
as an owner and can behave as such. Again, as the lord is 
wout to be content with the customary services, heriots, 
mercheta and so forth of his villeins and to tallage them 
only at regular intervals, so the king, unless he is in some 
unusual strait, will treat his Jews by customary rules; for 
example he will not exact from the heir by way of relief more 
than one-third of the inheritance*. The king respects the 
course and practice of his Soacoarivm ludaeonm, the custom 
of his Jewry, much as the lord respects the custom of the 
manor. Again, the king does justice upon and between his 
Jews, as the lord does justice upon and between his villeins. 

The maxim that what is the Jew’s is the king’s is not infringed 
when the king after a judicial hearing decides that for a certain 
offence a certain Jew must pay a certain sum, and just so 
the lord keeps in the backgrovrnd his right to seize all the 
goods of every villein while his court is condemning this or 

1 Edict of 1271 forbidding them to bold land, Eoed. i. 489 ; prohibition of 
uevny, Statntea of the Beahn, i, 221. See also the ordinance printed by Giosg 
in Fublioatione, i. 219. 

‘ Gross, Publications, i. 192, 225. 
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ihat villein to a fluo, a foifcilnre or au 011101001110111. Again, 

Uie king can giTOl) privileges io his Jews — Hoiiry II. gave 
thorn a charter and John a magnificent charter — without [0 lisi 
emancipating them or fnadamentally olioiigiug thoir legal con- 
dition’. Lastly the lord when his own interests aro not at 
stake is content that his villeins should settle their own 
disputes in their own way under the supervision of his steward, 
and so the king is content that, as between Jews, Jewisli law 
shall he administered hy Jewish judges. 

The analogy may not be perfect. It is but too possible 
that in his dealings with his Jews the king’s rapacity was 
checked hy few considerations that wore not prudential, and 
that the course and practice of his Jewry extracted from them 
the utmost that a far-sighted selfishness could allow itself to 
demand. The villein was a Christian ; the custom of the manor 
had ancient roots and was closely akin to tho common law. 

The relation between king and Jew was new, at least in 
England, and it was in many respects unique; tho Jew be- 
longed to a despicable race and professed a detestable creed. 

For all this, the analogy holds good at tho most important 
point ! the Jew, though he is the king's serf, is a free man 
in relation to all other persons. We call him a serf. Wo have 
no direct authority for so doing, for we have seen no text in 
which he is called servus', but Braoton has gone very near 
this word when he said that what the Jew acquires he acquires 
for the king. Not only can the king mortgage or louse his 
Jewry, his Ivdaimum, as a whole*, but there is one known 
case in which an individual Jew was first given by the king 
to his son and afterwards enfranchised ; donamimus lihertaU was 
the phrase used; hereafter in consideration of an honorary 
rent of a pair of gilt spurs he is to ho free from all tallages, 
aids, loans and demands*. 

The Jew’s freedom in relation to all others than his 

’ Sot. Oe.it. Joh. p. 93, The chaiter of Beniy H. seems to be lost. Soi a 
chaitsc granted hy Biohaid, see Soedeia, i. 51. 

* In 1266 Henry III, mortgaged hie Jewry to his brother Biohard : Torey, 
p. 136; Mat. Par. Ohron. Maj, v. 488. Afteiwards Henry assigned it to his 
son Edward, who assigned it for two years to two Oanrein merohants : Tovey, 
pp 167-9. 

• Tovey, p. 186 (64 Hen. III.). In Branoe the Jew seems to have been 
distinotly called terms; Viollet, Histoire du dioit civil, p. 356 ; Lnohaire, 
Blannel des institutions, p. 683. 



CH. IT. § 7,] 


The Jews, 


473 


masto’ seems to have been amply protected by tho exchequer. The Jew 
So far as we can see he found there a favourable audience, to the 
He could sue and be sued, accuse and be accused, and the 
lp.466] rules of procedure, which in the main were the ordinary 
English rules, were not unduly favourable to his Christian 
adversary. He 'made his law’ upon the books of Moses; he 
was not required to do battle; he might put himself upon 
a jury one half of which would consist of men of his own race 
and creed. He enjoyed a splendid monopoly ; he might frankly 
bargain for interest on his loans and charge about fortj'-three 
per cent, per annum’. Unless we are mistaken, no law pre- 
vented him from holding lands*, though it is not until late in 
the day that ha appears as a landholder on a large scale, and 
when this happens it is a scandal that cries aloud for removal. 

He had a house, sometimes a fine house, in the town. His 
choice of a dwelling place seems to have been confined to those 
towns which had.' arks,’ or as we might say ‘loan registries’; 
he would hardly have wished to live elsewhere; but there 
were boroughs which had obtained royal charters enabling 
them to exclude him*. Many lands were gaged to him, but, 
though we do not fully understand the nature of these gages, 
it seems to us that the Hebrew creditor seldom took, or at 
all events kept, possession of the land, and that his gage was 
not conceived as giving him any place in the scale of lords 
and tenants. However, late in Henry m.’8 reign it became 
apparent that the Jews were holding lands in fee and that 
they had military tenants below them ; they were claiming the 
wardships and marriages of infant heirs, and were even daring 
to present Christian clerks to Christian bishops for induction 
into Christian churches^ This was not to be borne. In 1271 
the edict went forth that they were no longer to hold free 
tenement, though they might keep their own houses". Some 
galling restrictions had already been laid upon them at the 
instance of the church ; they were to fast in Lent ; they were to 
wear distinctive badges upon their garments; they were nob 

1 Gross, Publioations, i. 207. 

^ Biaotoc, f, 18. In feoffments made by certain aonvenis it is common to 
find a stipulation that the land is not to be sold or gaged to Jews. 

" Gross, Fahlioations, i. 190. 

'' Gesta Abbatnm, i. 401 ; Liber de Antiqnis Legibus, 334. 

" Feed. 1. 489. 
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to keep Ohriatian servants or have intercourse' with Christian 
women ; they were not to enter the churches ; they wore to 
acquire no more schools or synagogues than they already 


Lira be- 
tween Jew 
anil Jew. 


As between Jew and Jew, if the king’s interests were in no [p.iB7] 
wise concerned, Jewish tribunals administered the Jewish law' 

(lese ludaica). Questions of inheritance, for example, do not 
come before the ordinary English tribunals, and come but rarely 
and incidentally before the exchequer of the Jews. When 
Hebrew dealt with Hebrew the document, the shetar (Lat 
starrum, Fr. estwrre) which recorded the transaction was written 
in the Hebrew language and the parties to it, instead of 
affixing their seals (some Jews had seals), signed their names’. 

Often such a document was executed in the presence of official 
witnesses and was sanctioned by an oath upon the law. The 
precise nature of the tribunals which did justice between Jews 
we can not hare discuss; it is a matter for those who are 
learned in Hebrew antiquities; but to all appearance they were 
not more boards of arbitrators but courts with coercive power*. 
Whether they aspired to execute their decrees by physical force 
we do not know; but apparently, like our own ecclesiastical 
courts, they could wield the weapon of excommunication, and 
this spiritual sword may have been sufficient for the accom- 
plishment of all their purposes’. To Gentiles at all events it 
seemed that the Jews had ‘ priests ’ and ‘ bishops ’ 
saoerdotes, e^oopi) who did justice among them. Over the 
appointment of these officers the king exercised a control, not 
very unlike that which he exercised over the appointment of 
English bishops*. The Jews of each town, or of each synagogue, 
and again all the Jews of England, constituted a ooimmna with 
which he could deal as a single whole. He could impose a tax 
or a penalty upon it, and leave it to settle as between its 
various members the final incidence of the impost. 


’ A. oolleotiaa of Bbetaroib. or ‘BiaTs’ has bsen pnbliebed by M. D. Daris : 
Pablications, vol. li. Aa to the uae of eoaIb eee p. 386. Toray, p. 133, givea an 
engiaTing of a eeal appended to a charter of feoffment. 

* See the yolume of Shetaroth, pp. 4, 109, 136, 143, 178, 398, 386. 

’ Henry ni. permits fi;ie 'maBtera of the law’ to pronotmoe 'anmmam 
excommonioationem’ agalnat thoae who will not pay their promised oontri. 
hutions to the London oemeteiy ; Tovey, p. 137 i Jacobs, Fnblieations, i. 46. 

’ In 1367 Henry HI. deposed ‘bishop’ Blyae and deelared that fbr the 
futnis the Jews might elect their own ioaerdotea : Madox, Bxeh, i. 261. 
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Whether the sojourn of the Jews in England left ^ 
permanent marks upon the body of our law is a question that on English 
we dare not debate, though we may raise it. We can hardly 
[p.438] suppose that from the Lex ludaim, the Hebrew law which the 
Jews administered among themselves, anything passed into the 
code of the contemptuous Christian. But that the inter- 
national Lex Judaismi^ perished in 1290 without leaving any 
memorial of itself is by no means so certain. We should not 
be surprised to learn that the practice of preserving in the 
treasury one ‘part’ (the pee or ‘foot’) of every indenture which 
recorded a fine levied in the royal court, was suggested by the 
practice of depositing in an official ark one copy of every bond 
given to a Jew. Both practices can be traced to the same 
year, the year 11941 Again, very early in Edward I.’s day we 
hear that ‘according to the assize and statutes of the king’s 
Jewry, his Jews ought to have one moiety of the lands, rents 
and chattels of their Christian debtors until they shall have 
received their debtsV A few years afterwards, and just before 
the banishment of the Jaws, a famous statute gave a Christian 
creditor a very similar remedy, the well-known writ of elegit, 
which therefore may be a lasting monument of the Hebrew 
money-lendert But at any rate we ought to remember the 
Jew when we make our estimate of the thirteenth century. 
Landowners are borrowing large sums, and the enormous rate 
of interest that they contract to pay, if it shows the badness of 
the security that is offered for the loan — ^the Jew holds his all 
at the king’s will and usury does not ruu against infants; the 
security therefore is very had — shows also the intensity of the 
demand for money. Many an ancient tie between men, — the 
tie of kinship, the tie of homage — ^is being dissolved or trans- 
muted by the touch of Jewish gold; land is being brought to 
market aud feudal rights are being capitalized. 

X. B. S2-8 Edw. I. p. 866 s ‘ ley da Jwarya,’ 

1 In otu ohaptei on Ownetahip ftud FoaaeaBion we shall traes the preaec* 
vation of the pede$ fln/btm to this poini See vol. ii. p. 97. 

s Madox, Exchequer, i. S47 from a loU of 3-4 Edw. L ; Statutes of the 
Eealm, i. 221, 

* Stat.West. U. 18 Edw. 1. 0.18. 
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§ 8. Outlaws and Convicted Felons. rr-‘Ml 

We musli now glance briefly at certain cla&ach of men who 
for their offences or their contumacy are deprived of some of 
those rights wMoh their ‘lawful’ neighbours enjoy. Among 
them we reckon outlaws, convicted felons and excoinumnicaboa 

The history of outlawry can be better told in connexion 
with the oriminal law than in the present context. Outlawry 
is the last weapon of ancient law, but one that it must often 
use. As has been well said, it is the sentence of death pro- 
nounced by a community which has no police constables or 
professional hangmen^ To pursue the outlaw and knock him 
on the head as though he were a wild beast is the right and 
duty of every law-abiding man. ‘Let him bcai’ the wolPs 
head’:’ this phrase is in use oven in the thirteenth century. 

But as the power of the state and the number of its weapons 
increase, outlawry loses some of its gravity ; instead of being 
a substantive punishment, it becomes mere ' criminal process,’ 
a means of compelling accused persons to stand their trial 
Just in Bracton’s day it is undergoing a further degradation. 

In one place he says that recourse can be had to outlawry 
only when there is an accusation of one of those orimes whioli 
are punished by loss of life or member, This, no doubt, is 
the old doctrine, and his whole exposition of the offocts of 
outlawry is in harmony with it. At a later time he has glossed 
his text: — ^there may, he says, be outlawry even when the 
offence is no felony hut a mere transgream, provided that it 
be a breach of the king’s peace*. This is important. In course 
of time our law is going to know two kinds of outlawry ; with 
allusion to the analogous process of excommunication we might 
call them the greater and the less. A man outlawed on a 
charge of felony is as one attainted of that felony ; while if 
outlawed for a misdemeanour or in a civil action (for in the 
course of the fourteenth century the process of outlawry spreads 


1 Brunner, D. B. G. i. 178. 

* Biaalon, f. 126 1 ; Select Pleas of the drown, pi. 47; I. B, 20-1 Edw. I. 
p 287. 

* Biaoton, f, 127 b. The pussaga ‘Faote autem poseunt esee ptea. .all- 
quantulum oum humena ’ w a marginal gloss. See Note Book, pi. 82, 86, 1263, 
1267 ; do. Lit. 128 b. 
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Ip. Kiuj rapidly through many of tho personal actions) ho is in no such 
evil plight. But this distinction belongs to the future. Tho 
learning of outlawry as it is in Bracton is still tho learning of 
outlawry for folony. 

The outlaw’s life is inaeouro. In Bractou’a day ho ought not 
to be slain unless he is resisting capture or fleeing from it ; but outlaw, 
it is every one's duty to capture Mm. And out in Gloucostor- 
shii-e and Herefordshire on the Welsh march custom allows 
that he may be killed at any time*. If knowing his condition 
we harbour him, this is a capital crime*. He is a 'lawless 
man’ and a ' friendless man”.’ Of every propiietaiy, possessory, 
contractual right he is deprived; the king is entitled to lay 
waste his land and it then escheats to his lord ; he forfeits his 
chattels to the king ; every contract, every bond of homage or 
fealty in which he is engaged is dissolved. If the king inlaws 
him, he comes back into the world like a new-born babe, quasi 
modo g&iitua, capable indeed of acquiring new rights, but 
unable to assert any of those that he had before his outlawry. 

An amrihilation of the outlawry would have a different opera- 
tion, but tho inlawod outlaw is not tho old porson restored to 
legal life; he is a new person*. The law of forfeiture and 
escheat for folony is taking an oxtremoly sevoro form. It is 
held that the conviction or the outlawry ‘ relates back ’ to llio 
moment at which the crime was perpetrated, so that acts done 
hy tho folon in the interim are avoided®. It is hold that tho 
felon’s blood is corrupt and that a child born to Mm after the 
felony is incapable of inhoriting, not merely from him. hut from 
any one else*. Though wo speak but briefly of outlawry, we 


* Braolion, f, 128 b. The priutod book hfts Hartfori inetead of JJaraforA. 
The citation fiom the Digest ehonld he, Dig. ad legem Oomeliam de Sicoiiia et 
Yenefloia (48. 8) 3 § 6, 'Tianafogas licet ubicunque invent! fneiint qnaai hoates 
intsifioere.’ As to killing an outlaw, see Britton, i. £1. So late as 1S3S it was 
argned that a plea of the dead man’s outlawry was a suffleient answer to an 
indictment for slaying him ; 2 Lib. Asa. pi. S, f. 8 ; T. B. 2 Edw. 111. f. 6 (Dll. 
pi. 17); and it would even seem that the same asseition was made in 18S8; 
27 Lib. Ass. p. 41, f. 187. 

“ Bracton, f. 128 b. 

* Bracton, f. 125, 128 b. * Braoton, f. 182 b. 

* Braoton, t 80b, citing Dig. de donntionibuB (39. 5) 16 ; ‘Post contraotum 
cnpltale oiimen donationas faotae non valent ex oouatitntione dlvoinm Seven st 
Antomni, si condemnatio secuta sit.’ See also Eleta, p. 48. 

' Braoton, f. 180: ‘cum sit piogenitus talie ex testioulo et sanguine feloms.' 
Eleta, p. 43. 
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arc speaking of no rarity; the numbor of mon outlawed al 
every eyre is very largo ; ten men are oullawod for ouo who is 
hanged. 


§ 9. Excommunicates. 

E^ooinmu- Closely allied to outlawry is excommunication ; it is in fact 
men ion. ecclesiastical outlawry*, and, like temporal outlawry, though 
once it was the law’s last and most terrible weapon against the 
obstinate offender, it is now regarded as a normal process for 
compelling the appearance in court of those who aro accused. 
Indeed as regards the laity, since the spiritual courts can not 
direct a seizure of body, lands or goods, those courts must, 
if mere citations fail to produce an appearance, at once have 
recourse to their last weapon. Then, as ordained by William 
the Conqueror, the lay power comes to their aid". If the 
excommunicate does not seek absolution within forty days (this 
period seems to be fixed already in the twelfth century"), the 
ordinary will signify this to the king ; a writ for tho arrest of 
the offender will be issued, and he will be kept in prison until 
he makes his submission". 

The excommunicate is, says Braoton, a spiritual lopor; ho 
can do no valid act in the law ; he can not sue; but he can bo 
sued, for he must not take advantage by his own wrong-doing ; 
one may not pray with him, talk with him, eat with him". 
The clei'gy from time to lime complain that this prccopt is 
not well observed and that the king is backward in the arrest 
of excommunicates". In spite of tho condemnation which had 
fallen on the Constitutions of Clarendon, our kings seem to 
have atedfastly asserted the Conqueror’s principle that their 
tenants in chief, at all events their ministers, sheriffs and 
bailiffs, were not to be excommunicated without royal lioenco. 
Edward I. compelled Archbishop Peckbam to withdraw a 
general sentence pronounced against those ministers who were 

^ Jiihelx. viii. 42. The ezoommunioate is 'God’s outlaw.’ 

9 Solimid, Gesetze, p. 867 Log. Idw. Gout. 2, $9. 

" Leg. Edw. Oonf. 6. 

i Braoton, f. 428 b, 427 i Beg. Brev. Orig. f. 66. 

" Braoton, f. 426 bs ‘Bioommnnioato enim intardioitur omnis aotus legi- 
timus.’ Koto Book, pi. 662 ; Britton, 1 822 ; Lit, seo. 201. 

" Gravamina of 1267, Mat. Par. Ohroa. Maj. vi. 366 j Constitutions of 1261, 
Johnson, O'anons, ii. 192, 



JScecommmioates. 


4/9 


OTI. TL § 9.] 

[p.doa] remiss in their duty of oaptnring excommunicates'* and in 1293 
the Archbishop of York made fine with four thousand marks 
for having excommunicated the Bishop of Durham; ho had 
failed to take the distinction between what was done by his 
suffragan bishop and what was done by a palatine earl". A 
pmctice of the lay courts yot more objectionable to the clergy 
was that of directing a bishop to absolve an excommunicate. 
Thdy did not treat the spiritual courts as inferior courts, they 
did not entertain appeals or evoke causes ; but still they had to 
protect their own jurisdiction. A suit would be instituted in 
the bishop’s court about some matter, which, according to the 
thinking of the king’s justices, did not lie within its sphere ; to 
those justices the defendant would come for a writ of pro* 
hibition; meanwhile he would be excommunicated, and then 
the plaintiff and the ecclesiastical judges, when called before 
the royal court, would refuse to answer one who was outside 
the pale of the ahurch. In such a case it is not an unheard of 
thing that the lay court should command the bishop to pro- 
nounce an absolution’ ; hut much the same end may bo attained 
if the lay court simply ignores a sentence which in its opinion 
has boon obtained in fraud of its rights*. On the whole, 
however, before the end of Henry III.’s roign the two sol’s of 
courts are working together haimoniously. There is always a 
brisk border warfare simmering botwoon them, in which, as is 
natural, the tribunal which has the direct command of physical 
force is apt to gain the victory ; hut this is no longer a world- 
shaking conflict between church and state, it is rather a 
struggle between two profeasional classes, each of which likes 
power and business and has no dislike for fees and perquisites. 
In the eyes of the secular lawyers the baronies of the bishops 
are a pledge that the censures of the church -will not be used so 
as to deprive the kmg of his rights'. Even an appeal to Borne 

1 Johnson, Oanous, ii. 268 ; Bolls of Parliament, i, 224. 

® BoUa of Parliament, i. 102. In 1194 Aiobbishop Geoffrey of York was in 
trouble for having oontenmed the king hy exoommunioating one of his 
ministers ; EoUs of the King’s Oonrt (Pipe Boll Boo.) vol. i. p. xvii. 

« Note Book, pi. 670. See Ann. Barton. 266, 418 ; Mat. Pac. Ohron. Maj. 
vi. 364; Artionli Oleii, o. 7 (Statutes i. 172). 

* Braoton, f. 408, 426 h, 427; Co. lut. 184 a. 

“ Braoton, f. 427 : • Nunquam oapietnr aliquis ad mandatum iudieum dale, 
gatoram vel arohidiaoonoram vel alterius iadieis inferioris, quia rex in episaopis 
eoertionem hahet propter baroniam.’ 
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is duly respected ty the lay power — more tlmii duly j^wiioctoil, 
some English churohmen may have thought, for thorohy tho 
wealthy excommunicate is often enabled to postpone to iiu 
indefinite date the evil day when he must go to prison or 
submit himself^ 

ixcommn- We have compared excommunication to outlawry; but, at 
and civil least in this world, the consequences of the temporal wore far 
ijghis. ggygjg tjjggg g£ |.jjg gpiiitual ban. The excom- 

municate forfeited none of those rights which were sanctioned 
by lay tribunals. He became incapable of asserting them by 
Eiction ; but the ‘ exception of excommunication ’ was only a dila- 
tory, not a peremptory, plea, and the plaintiff might go on with 
his action so soon as he had made his peace with the church". 
Despite their adoption of the bold phrase ‘ The excommunicate 
can do no act in law,’ our secular judges seem to have thought 
that they had given sufficient aid to the spiritual power when 
they had shut then.' ears to the /miesta, vo«Sof the church’s 
outlaw”. They stopped short of declaring that ho could not 
acquii'e rights or dispose of his property, but those, who know- 
ing of his condition had dealings with him, were guilty of an 
offence which the ecclesiastical courts might punish if thoy 
pleased 


§ 10 . Lepers, Lunatics and Idiots. 

Tba leper. This would not be the place in which to speak at any 

length of the legal disability of those who are suffering from 
mental or bodily disease; but a few words should be said of 
lepers and of idiots. Bracton compares the exoomraunioate to 
the leper, and the leper is excommunicate in a very real sense. 
He is put outside the community of mankind; the place for 
him is the lazar house*. Not only is he incapable of suing and 
of maldng gifts or contracts, but he is even incapable of in- 
heriting. He still remains the owner of what was his before 
his ‘segregation,’ but he can not inherit". 

1 Braoton, {. 426 b; Beg. Brer. Otig, f. 68. 

9 Braoton, f. 426 b; Lit. aeo, 201. 

. a Braeton, f. 426 b ; ‘fanaatam anim vooem inteidioi oportet.’ 

4 XBo Court Baron (Said. Boo.), p. 1S4. 

» Braoton, f. 12, 421 j Selaot Civa Pkaa, pi. 167; Note Book, pi. 807, 1648. 
Bar paraUel and aimilar Breneh law, aoe TioUet, Hiatoira du droit aiyll, p. 876. 
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'iG'i] Among the insane our law draws a marked distinctioa; it 'CiiaUiioi. 
separates the limatio from the idiot or born fool*. About the 
latter thoi’o is a curious story to bo told. In Edward T.’s day 
the king claims a wardship of the lands of all natural fools, no 
matter' of -whom suoh lands may be holden, Ho is moi’ally 
bound to maintain the idiots out of the income of their estates, 
but still the right is a profitable right analogous to the lord’s 
•wardship of an infant tenant. But there is reason to believe 
that this is a new right, or that at any rate there has been a 
struggle for it between the lords and the king. If idiocy be 
treated as similar to infancy, this analogy is in favour of the 
lords; at all events if the idiot be a military tenant, feudal 
principles would give the custody of his land not to the king, 
but to the lord, while of socage land some kinsman of the fool 
might naturally claim a wardship. Edward I. was told that by 
tho law of Scotland the lord had the wardship of an idiot’s 
land*. But in England a different rule had been established, 
and this, as we think, by some statute or ordinance made iu 
tbe last days of Henry III. If we have rightly read an obscure 
tale, Robert Walerand, a minister, justice and favourite of tho 
king, procured this ordinance foreseeing that he must leave an 
idiot as his heir and desirous that his laud should fall rather 
into the king’s hand than into tho hands of his lords". Tho 
king’s right is distinctly stated in the document known as 
PraerogaMva Eegis, which we believe to come from the early 
years of Edward I. The same document seems to be the 
oldest that gives us any clear information about a wardsliip of Tiw 
lunatioa The king is to provide that the lunatic and his 
family are properly maintained out of the income of his estate, 
and the residue is to be handed over to him upon his restora- 
■tion to sanity, or, should he die ■without having recovered his 
wits, is to be administered by the ordinary for the good of his 
soul ; but the king is to take nothing to his own use*. Once 
more we see prerogatival rights growing, while feudal claims 
fall into the background ; and in the case of lunacy we see a 
guardianship, a mund, which is not profitable to the guardian, 
and this at present is a novel and a noteworthy thing". 

* Blaoketone, aomm. i. SOU. 

» Memoranda de FarUamento, 33 Sdw. 1. (Bolls Seir,), p, 328. 

> Maitland, FraeiogatlTa Begis, E. H. B. vi. 889. 

* Fraerogativa Begis, o, 11, 12 [Siatutee, j. 236), " See abore, p. S23, 

31 
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§ 11. Women. lii’H's] 

liogol We have been rapidly ditninishing iihe luunbor of ‘normal 

womem”**^ persons,’ of free and lawful men. We Inivo ycli to spoak of 
half the inhabitants of England. No text-writer, no statute, 
ever makes any general statement as to the position of women*. 

This is treated as obvious, and we believe that it can be deli nod 
with some accuracy by one brief phrase : — private law with fow 
exceptions puts women on a par with men ; public law gives a 
woman no rights and exacts from her no duties, save that of 
paying taxes and performing such services as can be performed 
by deputy. 

Women in ± very different doctrine is suggested by one ancient rulo. 

^uvate ^ vroman can never be outlawed, for a woman is nover in law. 

We may well suppose this to come from a very remote time. 

But in Bracton’s day it means nothing, for a woman, though 
she can not bo outlawed, can bo ‘waived,’ doolarod a ‘waif,’ 
and ' waivor ’ seems to have all tho effects of outlawry*. Women 
are now 'in’ all private law, and are the equals of men. The 
law of inheritance, it is truo, shows a prcforonce for maloH over 
females ; but not a very strong preforeuco, for a ilaughtor will 
exclude a brother of the dead man, and tho law of wardship 
and marriage, though it makes some difference hotwoon tho 
male and the female word, is almost equally severe for both. 

But the woman can hold land, even by military tenure, can 
own chattels, make a will, make a contract, can suo and be 
sued. She sues and is sued in person without the interposition 
of a guardian ; she can plead with her own voice if she pleases ; 
indeed — and this is a strong case — a married woman will some- 
times appear as her husband’s attorney*. A widow will often 
be the guardian of her own children ; a lady will often be the 
guardian of the children of her tenants. 


1 Braoton, f. 6 i ‘lit ditEerunt feminas a masoollB in mnltie, qnia eainm 
deterior est conditio qnam maBcuIomm.’ This cornea from Azo, who gives 
many examples, while Bracion gives none. 

s Braoton, i, 126 b; Britton, 1 60. This dootrine is eonneoted with the rule 
that a woman can not be in frankpledge, and this probably implies or has 
implied that every woman ie the meinpast of some man. 

> Note Book, pi. 842, 1861, 1507. 
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The other half of our proposition, that which excUules WHinen in 
[ii-'liisi women from all publiu functions, was subject to fow if any real 
exceptions. In the thirteenth century the question, whether a 
woman could inherit the crown of England must have been 
extremely doubtful, for the Enipreas had never been queen of 
England. Queens-consort and queens-dowager had acted as 
regents during the absence of their husbands or sons and 
presided in court and council*. The line between ofB.ee and 
property can not always be exactly marked ; it has been 
difficult to prevent the shrievalties from becoming hereditary ; 
if a woman may be a oondUssa, why not a vice-oomitissa^ ? 
Ornamental ofBces, hereditary grand serjeanties, women are 
allowed to caixy to their husbands and to transmit to their 
heirs. So also, when the constitution of the House of Lords 
takes shape, the husbands of peeresses are summoned to sit 
there as ' tenants by the curtesy',’ but peeresses are not sum- 
moned. ‘ The nearest approach to such a summons,’ says Dr 
Stubbs, ‘is that of four abbosscs, who in 1306 wore cited to 
a great council hold to grant an aid on the knighting of tho 
princo of Walcs‘.’ 

In Iho niiieteonth century our courts have more than onco Women in 
considered the question whether womou did suit to the local 
moots, more especially to the county court, and havo oomo 
to what we think tho right oonolusion'. Undoubtedly a woman 
might owe suit to the hundred or the county', or ralhor (for 
this we think to bo the truer phrase) the land that she hold 
might owe suit. Also it is certain that some shoriH’s in the 
latter part of Henry III-’s reign bod insisted on the personal 
attendance of women, not indeed at the county courts, hut at 

^ Already in D. B. i. 288 b we read of pleas ‘ ooram tegina Matliilde.’ 

' ]?or several years under Henry HI. Ela, oounteaa of Salisbury, was sheriff 
of Wiltshire; see list of sheriffs in 81st Bep. of Deputy-Kseper, But in this 
case there was a claim to an hereditary shrievalty ; Note Book, pi. 1236. Tho 
wife of Eanulf Glonvill, sheriff of "Jorkshire, is called Berta Yiaecomitiua in a 
eharter: Bound, Qeoffr^ de Mandeville, 836. 

> Hargrave’s note to Oo. Lit. 29 a. 

* Stubhs, Oonet. Hist. § 761. Rolls of Parliament, iv. 270 (a.d. 1426) ; the 
earl of Norfolk had issue Margaret his heir, ‘ to whom no place in Pariement 
myght apperteyne, hy cause she was a woman.’ 

‘ GhorUtm v. Lirigs, 1, E. 4 0. P. 374; Beresford-Sope v. SandMnt, 28 
Q. B. D. 79. 

• Bot. Huud. U. 62 : ‘Domiua J. le B. tenet W. . . . et faoit seotam ad comi- 
tatum et hnndredum.’ One example among many. 
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those plenary mootings of tho hundred courts that worn Inmwa 
as the sherifTs turns. But it is equally certain that this 
exaction was rogai-dod as an abuse and forhiddou’. Wo can (r. 107] 
not doubt, though the evidenoo on this point is rather tacit 
than express, that women did the suit duo from thoir land 
by deputy. Again, we never find womon as jurors, except 
when, as not unfrequently happened, some expectant heir 
alleged that there was a plot to supplant him by tho pro- 
duction of a supposititious child, in which case a juiy of 
matrons was employed*. To say that women could not be 
jurors is in this period almost equivalent to saying that they 
could not give evidence, but their names sometimes appear 
among the witnesses of charters*. In' all actions a plaintiff 
had to produce a suit (secta) of persons who in theory wei’e 
prepared to testify on his behalf; we can not find that he 
ever brought women. One of the actions in which such 
‘ suitors ’ were of importance was the action for deciding 
whether a person was free or villein, and here Britton ex- 
pressly tells us that a woman’s testimony was not roooived, 

‘for the blood of a man shall not be tried by women’; the 
word of women, we are elsewhere told, can not be admitted as 
proof, ‘because of their frailty V In the ccclosiasticiil courts 
tho rule seems to have been that a woman’s compurgators 

^ The froTiBiosB of 1269, 0 . 10 (Stal. i. 9), Bay that the prriatoa, biuoim, 
eatlB, 'neo [at vel] oUqui leUgioBl [ah iw. viri] bou mulioreB ’ ueod not attend 
the turn unloBS speoially Bummoned. Tho reading of tho Close diilora slightly 
from that of the Patent Boll. The Statute of Mailhorough, o. 10 (Stal. i. 22), 
repeats this mth a small variation $ the persona who need not attend are tho 
prelates, earls, barons, ‘nao aliq^ai viri religiosi sen muliores.* Tho gnestion 
has been raised whether in this last passage muUeret is governed by religiosi. 

In any case we ahonld have answered this in the negative, hut a oomparison of 
the varione texts seems to make this plain ; in one version of the Frovieioiis 
there is no viri. The term religiosi was often used as a substantive. The 
whole seotion has the air of dealing with a modern abuse, for the turn is to be 
held as in the time of the king’s anoestors. The refereuoe to a special summons 
means this, that the peraona exempted from doing suit to the turn may none tlie 
less have to go to it for the purpose of defending aotions that are pending in the 
hundred court, or of anawering the aoousationB whibh the presenting jnrois 
bring against them. 

* Braoton, f . 69 ; Note Book, pi, 198. 

* Cart. Eievaulx, p. 62 : five men and six women, inoluding Baunlf Qlanvill 
and his wife, witness a widow’s gift. 

* Britton, i. 207 ! ‘de sioum sauno de homme ne pent, ne deit, estre tiyfi par 
femmes’; Bleta, 111-2; Pits. Abr. ViUenage, pi. 87 (18 Bdw. I.); Northumber- 
land Assize Bolls (Surtees Boo.), p. 276, 
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ought to be women*, just as a man’s compurgators ought to bo 
men, but apparently in the king’s court a woman bad to find 
[p ‘188] male oath-helpers’. In one respect a woman’s capacity of suing 
waa curtailed by her inability to fight. A rulo older thou, but 
sanctioned by, the Great Charter prevented her from bringing 
an appeal of felony unless the crime of which she complained 
was violence to her person or the slaughter of her husband*. 

In these excepted cases the accused must submit to trial by 
jury ; at an earlier time one or other of the parties would have 
been sent to the ordeal*. In the thirteenth century this 
limitation of the right to make criminal charges was already 
becoming of little importance, since the procedure by way of 
appeal (that is, of private accusation) was giving place to the 
indictment. 

On the whole we may say that, though it has no formulated Summnry. 
theory about the position of women, a sure instinct has already 
guided the law to a general rule which will endure until our 
own time. As regards private rights women are on the same 
level as men, though postponed in the canons of inheritanco ; 
but public functions they have none. In the camp, at the 
council board, on the bench, in the jury box there is no place 
for them*. 

We have been apoaking of women who are sole, who arc Mamod 
spinsters or widows. Women who have husbands fire in a 
different position. This, however, can be best discussed as part 
of family law, and under that title we shall also say wbat has 
to be said of infants. But bore it may be well to observe that 
the main idea which governs the law of husband and wife is 
not that of an ‘unity of person,’ but that of the guardianship, 
the mund, the profitable guardianship, which the husband has 
over the wife and over her property. 

1 Bolls of Parliament, i. 146-7. 

> Kote Book, pi. 7 : ‘Bex da mesealis si femina defendat.’ 

> Olanvill, lib. xiv. o. 1, 3. 6 ; Selsat Fleas of the Oronn, i. pi. 32; Obarter 
of 1216, 0 . 64; Braoton, f. 148. It is often said that the woman must allege 
that her husband was slain ‘within her arms.’ This seems to he onl 7 a 
picturesque ‘common form.’ 

* Glanv. xiv. 8. 

» In the Terslon of GlanviU’s treatise given by MS. Oamh. Univ. Mm. i. 27, 
f. 81 b, it is remarked that women oan never essoin themselves as being on tbs 
king’s service, ‘quia non possunt neo debent neo solent esse in servitio domini 
Begis in exercitu neo in aliis Bervitiis lagaHbus,’ 
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§ 12 . CorporaUons and GJmrches'^. 

Thoeoi- Every fayatem of law that has attained a covlaiu ilejii'i'p <it' 
maturity seema compelled by the ever-incroasing complexity 
of human affairs to create persona who are not men, or rather 
(for this may be a truer statement) to recognize that such 
persons have come and are coming into existence, and to 
regulate their rights and duties. In the history of medieval 
Europe we have to watch on the one hand tho evolution of 
groups (in particular, religious groups and groups of burgesses) 
which in our eyes seem to display all or many of the character- 
istics of corporations, and on the other hand the play of 
thought around that idea of an unmrsiim which was being 
slowly discovered in the Roman law books. 

AimVjsM have become so familiar with the idea of ‘ a coiporation 

pouuou. aggregate of many' that we havo ceased to woiidor at it. 

When we are told by statute that the word 'person' is to 
include 'body politic/ that seema to ns a vory untiinil rule', 
Nevertheless, this idea was gradually fashioned, ami when 
we attempt to analyze it we find that it is an okstie hecimso 
it is, if we may so say, a very conteutless idea, a blank form 
of legal thought. Little enough iu comuien have the divi'ra 
corporations known to English law: for exaniplo, the Ecelo- 
siaatical Commissioners for England ; the Doan aud tlliaptor of 
Ely ; the Chancellor, Master's and Scholars of the TJnivorsity 
of Oxford ; the Mayor, Aldermen and Burgesses of the Borough 
of Cambridge; the Governor and Company of tho Bank of 
England; the Great Northern Railway Company; Styles, Nokos 
and Company (Limited). Among ‘natural persons' the law 
for a long time past has been able to single out one class as [p.470] 
being normal or typical and to treat other classes as excep- 
tional ; and to this we may add that in course of time some of 
thp exceptional classes disappear; the noble class disappears, 

^he unfree class disappears. Far otherwise is it with the 

1 A lepeated paiusal ol Dr Gierke’s great book. Das deutacbe Genoasen- 
sobafteiecht, Berlm, 1868-81, has ocoasioned many changes in this scotion 
which in the first edition bore the title FteUikus Persons. Sea also Gierke* 
Dentsshea fiivatieoht, vol 1. 

> Interpietation Act 1889 (68 & 68 Tie. o. 631 see. 3. 19. 
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‘ artificial persona ’ or ' group-poraons ’ ; we can hardly call one 
corporation more normal than another and modern legislation 
is constantly supplying us with new kinds. Thus we are not 
likely to find the essence of a corporation in any ono rule of 
law. If, for example, an English lawyer would make all turn 
on the common seal, he would be setting up a merely English 
rule as a necessary maxim of jurisprudeuco ; nor only so, for 
he would be begging an important question about tho early 
history of corporations in England, Some again may feel 
inclined to say that a corporation must have its origin in 
a special act of the State, for example, in England a royal 
charter ; but they again will be in danger of begging a ques- 
tion about ancient history, while they will have difficulty in 
squaring their opinion with the modem history of joint-stock 
companies. Modem legislatiou enables a small group of private 
men to engender a corporation by registration, and to urge 
that this is tho effeot of ‘ statute ’ and not of ‘ common law ’ 
is to insist upon a distinction which we hardly dare carry 
beyond the four seas. Or, to come to a more vital point, shall 
we demand that an individual corporator shall not be liable 
for tho debts of tho corporation? 'Si quid universitati do- 
botur singulis non debetur ; nee quod debet univcr-sitiis siuguli 
debent* ’ — is not this tho very ooro of tho maltoi’ ? Onco more 
modem legislation bids us pause; — there is no reasou why a 
statute should not say that a judgment obtained against a 
corporation can be enforced against all the lands and all the 
goods of every single corporator, and this although the cor- 
poration still exists;— in ordering that this be so, the legis- 
lature does not contradict itself*. Nor again is it only from 
modern statute, that we receive this warning; our ancient 
[p.47i] common law gives us the same warning in unmistakable 
terms. If we insist that common law can not bold the singvii 
liable for the debt of the universitas, we shall find little to say 
about corporations in any centnry earlier than the fifteenth. 

Hitherto the lesson that we have been taking to ourselves Begiuuine 

is that we are not to deny the presence of the idea of apo^tenes 

corporation merely because it is not producing all of what we 
*> 

1 Dig. 8. 4, 7. 

‘ In the first half of this century our puliamont tried many experiments of 
this Mnd. See for example the Act for the Begietxation of Joint-Stodk 
Oompamee, 7 & 8 Tio. o. JJIO, sea. 25 , 60, 
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Fersou- 
ality of the 
ooipora- 
bou. 


conaidor its natural effects. The wuruing is oitually ni'ceHsury 
that in remote times wo may somewhat easily di.soovor eorjioia- 
tions that never existed. The history of Lho oavlior pivfc of 
our own century proves that largo commercial ontorpriaos umy 
be conducted and much done in the way of subordinate govern- 
ment by aggregates of men that are not incorporated. The 
law of tenancy in ooramon and joint tenancy, the law of 
paihuership, these have been found equal to many heavy and 
novel demands. And when we turn to a far-off past we ni.ay 
bo in great danger of too readily seeing a corporation in some 
group of landholders, which, if modem distinctions are to be 
applied at all, would be better classed as a group of joint 
tenants than as a corporation. 

The core of the matter seems to be that for more or less 
numerous purposes some organized group of men* is treated as 
an unit which has rights and duties other than the rights and 
duties of all or any of its members. What is true of this 
whole need not be true of the sum of its parts, and what is 
true of the sum of the parts need not be true of tho wliulo. 
The corporation, for example, can own laud and its laud will 
not be owned by the sum of tho corporators ) and, on tho idhor 
Land, if all the corporator’s are co-owners of a thing, thou 
that thing is not owned by the corporation. This boing so, 
laiivyeis from the thirteenth century onwards have boon wont to 
attribute to the corporation, a ‘personality’ that is 'fiotitiona’ 
or ‘artificial.’ Now ‘person’ and 'personality* soorn to bo 
appropriate words, and, if they were not at our disposal, wo 
should be driven to coin others of a similar import". The 
corporate unit has become a subject of rights and duties. On 
the other hand, the adjectives which are often used to qualify 
this personality are open to serious objeotion, since they seem 
to speak to us of some trick or exploit performed by lawyers 
and to suggest a wide departure of legal theory from fact and 
common opinion. It may at least be plausibly maintained 
that the subject of those rights and duties which we ascribe 
to the corporation is no figment but the organized group of 
men, though this group is treated as pure unit. Unless all 
social and political organization deserves to he called fictitious, 


* We negleot for a while that unhappy feeak ol English law the ootporation 
sole. 

Such as the German SeohUaubjeet, HeehUtuJgeativiUit, 


\ 
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a conlraot, between a municipal corporation and a joint-etock 
company is not a relationship between two fictions; it is a 
relationship between two groups, but between two groups 
each of which is so organized that for the purpose of the 
matter in hand, and for many other purposes, it can be treated 
as an indivisible unit and compared to a man. 

One of the diCSculties that beset us at this point is that Tlio 
we are tempted or compelled to seek the aid of those in- morpiM 
adequate analogies that are supplied to us by the objects which 
we see and handle. First we picture to ourselves a body made ‘«>“- 
up of men as a man’s body is made up of members. Then 
we find ourselves rejecting some of the inferences which this 
similitude, this crude anthropomorphism*, might suggest. For 
instance, we have to admit that every ‘member’ may be 
injured while the whole ‘body’ suffers no injury. And then 
perhaps we say in our haste that the corporation which has 
rights and duties can be no better than fiction or artifice. 

But all that is proved by the collapse of such analogical 
leasoning is that social organization differs from, if it also 
rosomhlos, that organization wliich the biologist studios; and 
this should hardly nood proof. 

Wore we to digress to modem times, we might be ablo letiieper- 
to show that the theory which speaks of the corporation’s 
personality as fictitious, a theory which English lawyers bor- 
rowod from medieval canonists, has never suited our English 
law vary well. It should at all events be known that on the 
continent of Europe this doctrine no longer enjoys an undis- 
puted orthodoxy either among the students of the Roman 
miveraitas^ or among the students of medieval and modern 
corporations. But here we are dealing with a time when in 
our own country the need for any idea of a coiporation, 
whether as persona fiota or as ‘group-person,’ has hardly 
become evident. 

tp.47S] Now if for a moment we take our stand in Edward IV. 's Theoor. 
reign, when the middle ages are nearing their end, we oantueen^ot 
say that the idea of a corporation is already in the minds of 
our lawyers; it may trouble them, — this is shown by their 

^ B'ot some anthropomotphio vagaties of the middle ages, aee Gieihe, 

D. G. S. ui. 649. 

‘ Gieike, D. G. fi, iii. 139. 
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lro(iuenb discussions about its nature — but still it is thoro*. 

First we notice that they already have a term lor it, niimfly, 
corporaoion, for which corps corporat und corps poll til,- tiro 
equivalents. Then under this term several ('utilioa whioli have 
little in common have been brought : in particular, abbot and 
convent, dean and chapter, mayor and conunoiuilty. W'ith 
such ‘ incorpoiuted bodies* they contrast aggrcgalos of mou 
that are not incorporated, townships, parishes, gilds*'. They 
demand that ineorporatednoss shall have some dcliiiiti' iiud 
authoritative commencement ; the corpoi'ation does not grow 
by nature ; it must be made, by the act of parliament, or of 
the king, or of the pope®, though prescription may be equiva- 
lent to royal chai’ter. The rule that the corporation can do 
no act save by a writing under its common seal they enforce 
with severity; it is an anemaly, a concession to practical ne- 
cessities, that the commands of the corpoiation about petty 
affairs can come to its servants through less formal oluunu'lbh 
The corporation is invisible, incor]>oroal, immortal j it can not 
be assaulted, or beaten or imprisoned; it can not cmninit 
treason; a doubt has occurred as to whether it ctvu commit a i7i] 
trespass®, but this doubt (though it will give tronblo .so lalo 
as the year 1842®) has been rejected by pnu’.tico, if not isunovisl 
by any consistent theory'. Wo even And it said tliat (ho 
corporation is but a name*. On the othor hand, it is a 

1 ijee the 7eat Boohs of Edward 17. in goneral, but onpeoially tho great iiaHO 
Abbot of St Senet'a (Hulms) v. Mayor and Oommonalty of Nonolch, fonr timcB 
reported, Y. B. 21 Bdw. 17. f. 7, 12, 27, 67. 

® Y. B. 20 Bdw. 17. f. 2 (Fasoh. pi. 7) : au uninooiporated gild or fraternity. 

12 Han. TH. f. 27 (Tiin. pi. 7) : ‘ feflemeat foil fait al oeps de paroiBHiens qno 
n’est nule coipoiaoion,’ 

® Y. B. 14 Hen. viu. f. 8 (Mioh. jd. 2); dean and chapter, mayor and 
oommonalty ore incorporated by the hing; the mendicant friars by the pope; 
abbot and convent by both long and pope. 

‘ Y. B. 4 Hen, VII. f. 6 (Paaoh. ;0. 2) ; 4 Hen. VH. f. 17 (Mioh. pi. 7) ; 

7 Hen. TH. f, 9 (Hil. pi.. 2) ; 7 Hen. YU. f. 16 (Tiin. pi. 3). 

® Lib. Abb. ann. 22, f. 100, pi. 67. 

B Maund v. MonvwuthiMre Canal Company, 4 Manning and Granger’s 
Beporta, 462. 

V Alp. of York y. Mayor etc. of Bull, Y. B. 45 Bdw. III. f, 2 (Hil. pi. 6) ; 

Y. B. 8 Hen. YI. f. 1 (Mioh. pi. 2) ; Y. B. 18 Hen. YI. f. 11 (Trin. pi. 1) •, Y. B. 

82 Hen. YI, f. 8 (Mich. pi. 13). 

® Y. B. 21 Bdw. 17. f. 13 (Mich. pi. 4) : ‘le corporaoion de eux n’est gue un 
nosme, que ne poit my estre vien, et n’est my substanoe, e a oeo nosme ou corps 
est impossible de faire un tort.’ 
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person’. It is at once a pei'son and yet but a iiiuno; in 
short, it is persom fiota. 

The main difficulty that the lawyers have in manipulating Tha oor- 
this idea is occasioned by tho fact that almost every corpomtion and'ka”' 
has a ‘ head,’ which head is separately and expressly designated 
by the formal title of the juristic person. It is regarded as moipluum. 
an anomaly that at Ripon there should be a corporation of , 
canons without a head* ; normally there is a head ; the ideal 
person is not the Convent of St Albans, the Chapter of Lincoln, 
the Commonalty of Norwich, but the Abbot and Convent of 
St Albans, the Dean and Chapter of Lincoln, the Mayor, 

Sheriffs and Commonalty of Norwich. This keeps alive the 
anthropomorphic idea. In 1481 a puzzling question arose as to 
whether when a dean and chapter brought an action, a juror 
might be challenged on the ground that he was brother to one 
of the canona An advocate who urges that the juror is ‘a 
stranger to the chapter, for it is a body of such a nature that 
it can have neither brother nor cousin,’ none the less concedes 
that peradvonturo it might have been otherwise had tho juror 
beon brother to the dean’. Elsewhere tho relation between 
doau and cliaptcr is compared to that between husband and 
wife; ‘the chapter is oovori by the dean os tho wife is com’te 
by her husband*.’ From the same year, 1481, wo got one of 
|p.47B] tho most interesting casos in all the Yoar Books®: — The Abbot 
of Holme sued the Mayor, Sheriffs and Commonalty of Norwich 
on a bond, and they pleaded that when tho bond was made the 
then abbot had got the then mayor in piison and extorted 
the bond by duress*. The lawyers very generally admit that the 
corporation itself can not be in prison or suffer duress, and that 
it would be no defence to urge that when the bond was made 
some few of the citizens of Norwich were (as they generally 
would be) in gaol. But then in this case ‘the head’ of the 
corporation was incarcerated. ‘I tell you, Sir,’ says counsel 

’ T. B. 3S Hen. VI. f. 9 (Miah. pi. 18) : ‘ Us sont per oBst nosme nu person 
ooiporate* ; 7. B. 21 Edw. IV. f. S2 (Fossb, pi. 28) per Catesbj. 

’ 7. B. 18 Hen. VI. 1. 18 (Trin. pi. 4); 7. B. 21 Edw. IV. f. 26 (Posoh. 
pi. 22). OompBie what is said of the Oanons of Bonthwall in Sutton's Hospital 
Case, 10 Coke's Eeporis, SO b. 

» 7. B. 21 Edw. IV. f. 81 (Pasoh, pi. 28), f. 68 (Mioh. pi. 83). 

* 7. B. 2 Hen. VI. f. 9 (Paaoh. pi. 6) per Bolf. 

6 7. B. 21 Edw. IV. f. 7, 12, 27, 67. 

’ Eor the facts of this interesting ease, see Green, Town life, ii. 391. 
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ftir r.lu» t'ity'. ‘ t,linfc flvory bmly politic ia mado np of nalmnil 
juctn. Anil (w roj^awla wluit hoa been aaicl toviohiug iU in- 
Hi'Vi'rrtbilit.y, t do nob admit tlmt j for tlioy allow that mayor, 
Hherifta Hud commonalty make up a single body; hei'o thou 
me uMjudievfl, umnoly, the mayor is one mombov...tho sheriffs 
uuothoT mi'inl)(‘r...tho third ia the ooinxnoually.,.In this case 
t boro is uu allogod impiisonmeut of one of the distinct momhera 
luuiiud in tho title of the corporation, to wit, the mayor, who 
is tlio head and (as in a body natural) the principal member,,, 
and if one member of the body natural be restrained or beaten, 
that is a restx-aint or battery of the whole body.’ This idea 
that a coi'poration. consists of head and members, that every 
act of the corporation requires the assent of its head, that, 
if for a while it is headless, it is capable of no act save that of 
electing a new head, has given trouble in more recent times 
and is perhaps capable of giving trouble even at the present 
day* ; it is a relic of what we have called anthropomorphism. 

In Edward IV.'s day we are told* that the Mayor and Oom- 
inoualty of Newcastle gave a bond to the person who happened 
to bo mayor, naming him by his personal name. It was hold 
void, for a man can not he bound to himsolf. So long as such 
a decision for such a reason is possible, tho modem idea of 
a corporation is not secure; at any rate it is hamporod by 
an inconsistent and older idea. Still in the Year Books of 
Edward- IV. that idea is present, nay, prominent, and some [p.tW] 
important rules of law in which it is implied have already 
been settled. In particular it ia established that if the cor- 
poration becomes liable upon contract or for tort, this does 
. not givd a remedy against the persons, lands or goods of the 
corporators ; the corporation itself is liable ; execution will be 
done only on its lands and its goods 
The cor- We go back but a little way in the Tear Books and the 
vS*8s idea that we have been watching begins to disappear. The 
It. figure of the ideal person vanishes, or rather it seems at times 
to become a mere mass of natural persons. One instance will 

1 T. B. 21 Bdw. IV, f. 69. 

> See Grant on Oorporations, p. 110, where it is said that ■ it the master of 
a college devLae lands to the college, they cannot take, beoanee at the moment 
of hia death they are an incomplete body.* But in 1838 an abbot was snooesB- 
fnlly ened upon a bond given by prior and convent during a vooanqr: V. B. 

7 Bdw. HI. f. 86 {Trin.pl. 86). 

» T. B. 21 Bdw. IV. f. 16, f. 68, per Vivisonr. 
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serve to illustaite this changu. So late as 1429 au action of 
trespass was brought against the Mayor, Bailiffs and Com- 
monalty of Ipswich and ono J, Jabe\ The defendants pleaded 
the marvellous plea that Jabe was one of the commonalty and 
therefore was named twice over. If the defendants are found 
guilty, then (it was urged) Jabe will be charged twice over ; 
besides he may be found not guilty and the commonaltygoilfcy: 
that is to say, ha may be found both guilty and not guilty. Wo 
do not know how the case was decided; but it was twice dis- 
cussed. Incidentally a fundamental question of corporation 
law was raised. Suppose that judgment is given against the 
commonalty, can the goods of the members be taken in exe- 
cution? On the whole the judges think that they can not, 
but are not very sura They make an admission of great 
importance to us, namely, that it is the common course in the 
King’s Bench that if a community be amerced, the amercement 
shall be levied from all tho goods of the members of the 
community’, The obvious tendency of this admission they 
seek to avoid by saying that there is a groat difference between 
the king and anyone else. As we sliall hereafter see this 
admission was unavoidable; the goods of the members of 
municipal communities were constantly treated as liable to 
satisfy the king for debts due by the community as a whola 
And a more doubt about the general principle of corporate 
[p.477] liability occurring at so late a date ns 1429 is remarkable'. 

We have indeed observed before now that the non-liability 
of individual corporators for the debts of the corporation, can 
not be regarded as of the essence of a corporation. Still unless 
such non-liability had been common, the modern idea of a 
corporation would hardly have been formed. 

In all this there is nothing to surprise us. Surprising it Gmanal 
would have been had the English lawyers of Bracton’s dayS?^a ““ 
obtained a firm hold of the notion of an miversitns. In that 

pSESOOt 

case they would have been, ahead of their 1 alian contempo- 
raries, who had Code and Digest to set them i.hinking It 

' 1. B. 8 Hon. VI. f. 1 (Mioh, pi. 2) ; f. 14 (Midi, pi, 34), , 

’ The words ore ' sera levie de touts bieos etc.’ ; it is dear from ths context 
that this means ‘shall be levied from all the goods of the members,’ 

’ In 1437 it is said that if a man recovers debt or damages against a 
commonalty he shall only have execution agiunst the goods that they have in 
common ; Bits. Abr. Eiescution, pi, 128, rating an unprinted Y. B. of Mich. 16 
Hen. VI. 
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would be a miaUlio to Hn|)poHO Unit what wo aro wont to 
couaidor the tvuo theory of mim'sitates lay so yhiiuly written 
on tho face of the Roman law-books that no one could read 
thorn attontivuly without grasping it, Tho glossators did not 
grasp it. Eracton’a master Azo hod not grasped it. They 
were by no incaiia certain about tho difference botween tho 
miversitas and the sooidas or partnership. The canonists of 
the thirteenth century were just beginning to proclaim that 
the miversitas is a persona and a persona fiota, Bincton’s 
contemporary, Pope Innocent IV. (Sinibaldus Fliscus), has boon 
called the father of the modern theory of corporations. We 
now begin to hear tho dogma (of which all English lawyers 
know a vulgar version) that the miversitas can be punished 
neither in this world nor in the next, for that it has nor soul 
nor body. And yet, when these steps had been takon, many an 
elementary question lay open for the civilians and canonists'. 

Sotea* premised, we turn to the law of Henry Ill’s day, foi- Q).‘i78] 

time the purpose of heaimg what it has to say (1) of corpumtiou.s 
in genoral, and (2) of the more important kinds into which 
corporations may be divided. But at onoo wo discover tliat 
of corporations in general little is said, and tho law is U(tt 
dividing corporations into various kinds, thus proceeding fi'om 
the abstract to the concrete ; rather it is slowly coming to tho 
idea of a corporation by dealing with corporations (if so we 
may call them) of very different kinds. 

TUaooni- Jq tjjg firgj; place we can find in our law-books no such 
toms as corporation, body corporate, body poUUc, though wo 
may read much of convents, chapters, and communiim. The 
largest term in general use is community, oommondty, or 
commvm, in Latin corrmunitas or communa. It is a large, 
vague word; in the fourteenth century it is often applied to 
the English nation, ‘the community’ or 'the commune of the 
land’; it is applied to the Cistercian order*; it is applied to 
the University of Cambridge, for ‘in the vill of Cambridge 
there are two communes, one of clerks and one of lay men* ’ ; 

1 Sae Giarlca, D. G. E. aapaoially yoI. iii. pp. 202-6, 227-86. Iimooent says, 

■ cum ooUagiviin in oanaa nniyeiaitaliB fingatni nna peiaona.’ Jobannea AnOioae 
says, ‘ Tmiveisilias non eat oapas poenae oapitalis, oorpoTalis, apintnalia .... 
enm ooipus aiasia,tnm non babaat ad boo aptnm.' The amaaing 2,nasiion 
was dieonsaed whetbei a ooiporaiion could be a godmother. 

® Eofc. Parb i. 420. * Bat, Pari. il. 47. 
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ill can be applied to 'the oommuuitiy of merch.'iiito who hold 
tho king's staple of wools' ’ ; it was appUod lo the ‘ bachelors ' 
of England who in 1259 had joined together to obtain con- 
cessions from the Icing*. But we dare not translate it by 
corporation, for if on the one hand it is dc.scribing cities and 
boroughs which already are, or at least are on their way to 
become, coiporations, it will stand equally well for counties, 
hundreds and townships, which in the end have failed to 
acquire a corporate character, and we should be unwilling to 
suppose that the corporate character once definitely acquired 
was afterwards lost. One term there was (so it may seem to 
us) capable of binding togethm: all the groups of men that 
were personified, namely, the word univers'kas But its fate 
has been curious and instructive. In our modern languages 
the Roman term that most nearly answered to our oorporation 
stands for the corporations of one small class, the learned 
corporations that were founded in the twelfth and thirteenth 
conturios and others that in later days were fashioned after 
tp.4™j their likenesa These were in tho middle ages the oorporations 
by preemiueuoe, and if the univeraitios of Oxford and Cam- 
bridge oared to assort that they are the oldest of English 
corporations something might bo said in favour of their claim. 
For the rest, tho word universitas is of common use in legal 
documents ; but only in one context, and one which shows 
how vague a terra it could be. The maker of a chartor solutes 
' All tho faithful in Christ,’ or ‘ All the sons of Holy Church,’ 
and then requests their attention by Noverit univeraitus vesira. 
Now the idea of the Church as tho mystical body of Christ 
ha-i had an important influence on the growth of the law of 
corporations ; it did much towards fashioning for ua the anthio- 
pomorphio picture of the many members in one body. Still 
in days when the word miversitas was put to its commouest 
use in describing a world-wide, divinely created organization, 
it could be of small seivice to lawyers as an accurate word 
of art. 


Bracton has a little to say about universiiates ; it is meagre, Bracton 
it is vague, it is for the more part borrowed from Azo, but wave, 'si- 
none the less it is instructiva In the first place, the cities 


and boroughs are the only examples of univerdtates which 


' Bot. Pari. u. 191. 

> Ana. Barton, 471 : 'oommumiaa baohelenae Angliae,’ 
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occur to him. In the second plaoo, Mowing tho inatituU's*, 
ho admits that thoro arc res anwemtalis which aro t.i> lio 
contrasted with res mgulorim. Thirdly, no dolinito cxainjilos 
of res miv&rsitatis doos ho giva save those that aro given liy 
the Institutes, namely, the theati'im and stniHum, Tho in- 
ference is obvious that, though he allowed tho possibility of 
an mivm'siias holding land, he knew little of tho English city 
or borough as a landowner ; it is not in his manner to give 
Roman examples when he can give English, while as to our 
medieval boroughs having stadia et theaira, that is nonsense. 
Fourthly, he knows that if the English universitas, the city or 
borough, has but little land and few goods, it has magnificent 
Ubertates, franchises, governmental powers and immnnities, and 
these are a common subject of litigation. Fifthly, when he 
speaks of such litigation ha speaks vaguely, and hardly dis- 
tinguishes between the miversitas and the aggregate of miguli 
Sixthly, he nowhere makes an act of royal or public power 
necessary to the existence of an miversitas. Lsstly, he does [p.'W] 
not bring any ecclesiastical bodies under this heading; they 
fall within another form of thought*. 

loEb, 2. 1. 0! ’’OnivoiBitatiB snnt, son Bisgslotiira, volnti qiwo in oivl- 
tatibnB snnt, ul theatn, stadia et simUla et si Qiia alia sunt oommimin 
oivitatium.' 

’ Bvaoton, t. Ss ‘XlniTerBitatui vero sunt, non slngnlornm, quoo snnt in 
oiTitatlbnB, nt tbeatrani, etadia et bninsmodl et si qua snnt is oivitatibns 
eonmonia.’ Ibid. I. IBObs ‘Item videre debonb [iuiatoros in asaiiin novae 
disseieinae] utram tenemenium fttecit saernm et deo dedloatiim, vel quasi 
saomm, eiont publionm, vel nnivetsitatia nt atadium, tbeatrum, sinri et portae 
omtatum’ (the vmi and portae are from Inat, 2. 1. 10). Ibid. f. 207 b; ‘Item 
tenementoium qnoddam nee saornm, neo sanotom, sed pnblioum aUauins, 
soilioet nsiveisitatie vel oommunionis vel omninm et non alionins bomiule 
privati vel aingularis, eiout snnt theatre et stadia vel looa pnblioa, aiye sunt 
is oivitatibue vel extra.' Ibid, f, 228 b: 'Item [seryitus poteiit esse] personalis 
tantnm , . . item localiB et non oertis personis siont aliouius univecsiiatis, 
bnrgendum et oivinm, et omses oonqueri possunt et nnns snb nomine 
nniveisitatis' (this eonosmiog 'servitudes,' in partioular common ot postare). 

Ibid. f. 66 b: ‘Item eato qned dominns lex (here we eome to something 
piaotioal}, dnobns eonoeeaerit aiiguam libertatem, ut si alioni universitati, siont 
oivibus vel buxganmbuB vel aliqnibuB aliis quod meioatnm babeant vel fbriam in 
villa Bua, oivitate, vel buigo ... si postmodern oonoedat oonsimilem libariatem 
^aliquibuB in regno euo , . . Beoundnm qnod praediotnm est videndum erit qui 
l Uoinm praaferti debeant in tali liheitate.’ Ibid. 1. 102 ; a real notion may be 
briosght 'nomine alionins univermtatia siont in rem oommnnem,’ Ibid. f. 171 b, 
if Irbe bing etra the ‘nnivereitaa regni et baronagium’ may perhaps oorreot his 
eironfB ‘in curia domini Begis.’ The passage on f. 8 in whiah Braoton draws a 
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Boiug unable IjO find any theory about coi’poratioua in No •“w ns 
goiioral, wo nro obliged lo descend to the various kinds of iMU'atioHs 
corpomtioins ; to consider, that is, the manner in which the law 
of the thirteenth century treated those various groups of men 
which seem to us to have a more or leas corporate cxistonco. 

They nro either ecclesiastical or tempoiul. 

For many centuries before Braclon’s day there have been ®^*““** 
in England what we may call ‘church lands I’ In some sort 
or another they have ' belonged ’ to ‘ churches.’ But to fashion 
a satisfactoi’y theory as to the ownership of these lands has 
been a task beset by practical and intellectual difiSoulties. The 
scheme of church-property-law which had prevailed in the 
Roman world before the German deluge had been a system 
of centralized and official administration. All the ecclesiastical 
property within a diocese was under the control and at the 
disposal of a single officer, the bishop of the oivitas. His 
powers were very large ; his subordinates, the diocesan clergy, 
received the stipends that ho allowed them. Such a sehemo 
was adapted only to an age that was far advanced in commerco 
and ordei’ly government, and we may doubt whether it served 
oven as an ideal in England whore tho thread of ocolosiastioal 
tradition had been broken. Tt implies an easy transmission 
of wealth and messages from place to place ; it was thoroughly 
civic and could not be maintained in a world of villages and 
manors inhabited by rude barbarians. If there is to be much 
Christianity in the land, not only must there be village 
churches, but the village church must be a proprietary centre, 
an economically self-sufficing institution. 

Then, as we are beginning to understand, the German has 
brought with him into the Roman and Christian world the oUuioh. 
notion that, if he builds a church upon his land, it is his 
church. If in the days of heathenry he had built a god-house 
on his land, it would have been his god-house, and he would 
have made profit out of it®. This is the origin of ecclesiastical 

diatiuotion between two Mnds of res universitatis is horribly mangled in the 
printed text (for uhiialia read a2ia). See Eraoton and Azo, pp. 87, 90, 9fi. 

1 As to the whole of this matter, see Stntz, Qeschiohte dos kirohlioben 
Benefizialwesens, Berlin, 189d, and the rowew by Hinsohms of this important 
book in Zeitsobrift d. Sav.-Stift., Germ. Abt. zvii. 136. Also see 'Br Stutz’s 
brilliaui lecture Die Bigeukirohe, Beilin, 1896. 

‘ Sttttz, Beneflzialweaeii, i. 89. Some information about this matter comet 
from Iceland. 


P. M. I. 
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patronage. Tiie right whiuh froin the twelfth ('entnry oinvurilh 
appears as a mere x’ight of patronago, nn {ulvooafio or advowsoii, 
xa in origin an ownership of the soil upon xvhieh thn phnreh 
stands and an ownership of any laxids or goods that have hi’on 
set apart for the sustenance of a pxiost who oflora aaerifico a1 
the shrine. By slow degrees, which are now being traeed, 
this ohuroh-founder and his heirs have to bo taught that they 
can not do just what they h‘ke with thoir own; and, for 
example, that they can not have their chux'ch worked for them 
by ordained slaves. The bishop will not consecrate the altar 
unless a sufiSeient provision of worldly goods is sccurod for 
the priost. The owner or patron, whichever we call him, mixst 
hand over the church and an appurtenant glebe to the priest 
by way of ‘ loan.’ In modern England it is in this context and 
this context only that we still know, though only in name, the 
‘land-loan’ of the old Frankish world: the parson still has a 
' benefice,' a bmefioium. It is long before the founder’s owner- 
ship is whittled down to patronage. Wo may bo fairly sure 
that the famous coorl who throve to thegu-right by ‘ having ' 
five hides of bis own laud, ‘chixrch and Idtohoii, boll-houso ami 
burbgeat,’ was ooncoivod to *havo’ tho ohurph in no vm-y 
different sense from that in which ho ‘had’ tho boll-houMo imd 
the kitchen*. Tn Domesday Book tho village church ia apt. lo 
appear as an owned thing if also os an owning poivson : ‘ ‘I'ln'ro 
are here a church and seven eoi’fs and one mill ’ : ‘ Thox’o are 
here a chapel and three serfh and ouo uiill’: ‘There is ouo 
chapel which renders eight shillings'*’: ‘Onlling Lho burgc.ss 
has a church of St Mary of 26 acres, Lcufstan the prie.Ht has 
a church of St Augustin of 11 acres, Leoflot a free woman 
had a church of Sfc Laurence of 12 acres’.’ Even Bractou must 
complain that the layman will talk of giving a chuioli when he 
means that he is giving an advowson*. Hence the strongly 
proprietary element that there is in the right of patronage, an 
element of which the ‘religious’ take full advantage when 
they engulf the parish churches in the property of their 
minsters. Modern ecclesiastical reformers who would curtail 
such rights as the patron still enjoys may fairly say that they 

* Schmid, Qeseize, ji. 888, 

'>B. B. i.84b, 86. 

» D.B.ii. 290 b. 

* Braotoa, t. 63. 
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ai’e coiianmmftting Uio work of a thousand years; but they 
should not talk of ‘ rostorationV 

The early history of church-property in England has never 'tuo sunt 
yet boon written, and we can nob aspire to write it Wo do ” 
not, for example, know how the parish church became an 
owning unit with rights distinct from those of the bishop 
and his cathedral church on the one hand and from those of 
the founder or patron on the other. Bub there is a super- 
natural element in the story. Great changes take place behind 
a mystic veil. At least for the purposes of popular thought 
and speech, God and the saints become the subjects of legal 
rights, if not of legal duties. ‘ God’s property and the church’s 
twelve fold’: — such were the first written words of English 
law. In the old land-books this notion is put before us in 
many striking phrases. In the oldest of them the newly con- 
verted iEthelbert says, ‘To thee Saint Andrew and to Ihy 
Iii.fl8i] church at Eochester where Justus the Bishop presides do I 
give a portion of my landV The saint is the owner; his 
church at this place or that is mentioned because it is noccasary 
to show of which of hia many estates the gift is to form part. 

If n man will give land to the chief of the Apostles he shonld 
give it to St Peter and his church at Gloucester, or to St Peter 
and his chuioh at Westminster; Justinian himsolf had been 
obliged to establish a rule for the interprolation of losta- 
ments by which the Saviour or some archangel or martyr was 
nominated heir and no church or monastery was named’. The 
Anglo-Saxon charters and Domesday Book seem to suppose 
even a physical connexion between the laud given to a saint 
and the particular church with which it is, or is to be, legally 
connected; geography must yield to law; the acres may be 
remote from the hallowed spot, nevertheless they ‘lie in the 
[p.482] church’.’ Just as the earl or thegn may have many manors 

1 It IB not contended that ae legards eyer; pariah ohnioh Ihie le the bietor; 
of ite advowaon. The StgenJnrehe (the owned dmrah) hegine to affect the whole 
eyeiem of law, and the hiahop’s power over cbuxchee that peihape had never 
been owned now begiua to look piopnetai?; they are ‘hie’ ohmhlieB. So too 
kinge aeeort a patronage over ancient oathedrale, and the empeior may even 
wish to tieat the oharoh of Home as 'hie' ehnrob. 

3 Kemble, God. Dipl, No. 1 ; Stubbe and Haddau, ui, 63. 

3 God. 1. 2 (de SS. Eoolseiie), 86. The foim oame down from the pagan 
olassioal law; ‘Heoe heredee inetitneie non poseumne piaeter eoe quoe eenatna. 
eonaulto couatitutiombnBve piinoipnm inehtuere conaeeeum eat, sicuti lovem 
Taipeium’ etc. Ulp, Beg. zmi, §6. 

3 QieiJie, 11 , pp. 5d8— 6. See e.g. Kemble, God. Dipl, No, 847; ‘io wille 'Seat 

32-2 
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and a pioce of land remote from tho manorial ecntvt' nnty " lio 
in’ or ‘bo of’ one of thoso mauora, so the saiuti will Inivo mnuv 
cliurclies each with land belonging lo it. Qradmilly (if W(' may 
so speak) the saint retires behind his chnrclu's; tlio (dnnvli 
rather than the saint is thought of as the holder of hinds and 
chattels. When it comes to precise legal thinking the saint 
is an impraoticahle person, for if wo ascribe rightful wo may 
also have to ascribe wrongful possession to him, and Iroin 
this we shrink, thongh Domesday Book conrageonsly charges 
St Paul with an ‘invasion’ of land that is not his own'. Rut 
how is the church ‘conceived? In the first instance very 
grossly as a structure of wood and atone. Land belongs to 
a church, is an appurtenance of a church, just as other land 
belongs to or is appurtenant to some hall or dwuUing-honso, 
But, as the saint retires, the idea of the church is spiritualized ; 
it becomes a person and, we may say, an ideal, juristic person. 
Theaimfs A-ll this while there are human beings who are directing 
atratmL the affairs of the saint and tho church, receiving, distrilmting, 
enjoying the produce of tho land. They arc tho saint’s ad- 
ministrators ; they arc the reotores of his church. Moiuo of 
them, notably tho bishops, since their powers of administration 
are very largo, may bo spoken of as loudholdors ; but still the 
land which the bishop has os bishop is hardly his own ; wlii'U 
he demands it, he dem.'mds it nob ut iiis sumi, but rt ius 
eoclesiae suae. 

timsfrom often in Domesday Boot tho saint is tho landowner; 

Domesday Saint Paul holds land, Saint Constantine holds land, tho Count 
of Mortain holds land of Saint Petroc*. Loofstan held land 
under ' the. glorious king Edmund*.’ Often a particular ec- 
clesia, or an abha£ia, holds land. Sometimes the land is 
described as that of the saint, but the church is said to hold 
it* ; sometimes this relation is reversed, the land is the land of 

'Scat Isjid sat Merseham . . . Ugoe into Cristas citoeaa on OfVut-vTarabyiig.' D. D, 
i. 91 b ; 'in aecclesia Ooieatona iaoet ana hida et dlmidia ... in aecolsaia do 
Oori est dimidia bida.’ Ibid, 210b; ‘Haeo terra fait in aeoolesia S, Benedioti.*^ 
' D. B. ii. IS; ‘Aliam Nessetooham tenuit Tuifltinus Buffus . . . niodo 
Banotns Panins inTasit.’ We might oompare this to those phrases onrront 
at Oxford and Cambridge -whieh fell how Magdalene has vron a orioket matolv 
and the like; but there is less of Gonsoious abbreviation in the one case than, 
in the other. 

‘ *D.B.i.l21. “D.B.ii. 416 b. 

* D. B, i, 104 : * Terra S. Stefani de Ogdomo ; Bcoiesia OadoznononslBi 
' tenet de Bege Bortham,’ 
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fp. 1811] the elniroh but the saint holds it*. Often, again, the laud is 
spoken of as that of the ruler of the church ; this is frequently 
the casQ when a bishop is concerned : — the land is the land of 
the Bishop of Exeter and the Bishop of Exeter holds it. Still 
this is no invariable rule ; the churoh of Worcester, on episcopal 
church, has lands and St Mary of Worcester holds them®; and 
it is not the Bishop of Rome, but the Roman church of St 
Peter the Apostle who holds land in Somerset*. Sometimes 
the abbey holds land, sometimes the abbot ; Sometimes again a 
distinction is drawn between abbey and abbot; the demesne 
manors are held by the church itself, but the manors given to 
knights are held of the abbott There are cases (not very 
many) in which groups of canons are said to hold lands', to 
hold them in common”. 

We have said that the ‘church’ becomes a person. If, Thachurch 
however, we ask how the ‘church’ is to be conceived, we obtain 
very vai'ious answera from canonists, divines and philosophers. 
Materialism and mysticism are closely allied. At one moment 
a theorist will maintain that between the death of a parish 
priest and the iuductioii of his successor the possession of the 
globe is being hold and rotainod by the walls of the churoh* ; 
at the next moment wo hear of the body or the bride of the 
Rodoemor. With tho more exalted of such doctrines the lawyer 
has little conoom ; but he should nolico that tho ecoleaia parU- 
cularis which stands on a certain spot is conceived as a part 
and member of the eoolesia univmalis, for this theory leaves a 
strong mark on that notion of a corporation, an universitas, 
which the canonist propagates. He is by tho law of his boing 
a centralizer, and perhaps will not shrinlc from tho conclusion 
that, if analysis be carried to its logical limit, the dominium 

’ B. B. i. 165; ‘Terra aeoolesiae de Bade; B. Petrus de Bade tenuU 
Al^e' 3 lone.’ 

“ D. B. i. 16ib. »D. B.i.91. 

‘ D. B. i. 103b: ‘Terra aeeoleeiae de TsTestoeh, ..Ipsa aeoolesia tenet 
Middeltone . . . 0oiBiridue tenet de abbate Lideltone . . . Ipsa oecolesia tenet 
Adrelie . . . Badnlfus tenet de abbate Tornebetie.’ 

‘ B. B. i. 136 ; ‘ Oanonioi Lundonienses teneut.’ Ib. Id6 : ' Ganonici de 
Oxeneford tenent.’ Ib. 167: ‘Oanonioi S. Pridesvidae tenent.’ Ib. 247b; 

‘ Ganonici de Eantone tenent.’ 

^ B. B. i. 17 ; ‘ Ganonici de Gicesiie tenent communiter.’ 

7 Oierke, B. G. B. ili. 196; ‘parietes possessionem retineant.* Ibid. 262: 

‘bona ipsa snnt loci inolnsi muro, ad inetar racontis lieieditaiis, ^uae Ticem 
poisonae obtinet.' 
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of all ohuroh-pi'oportiy is ia the popo. At auy mto tho will of 
tho ecolesia pariwularis, Iho episcopal or ptirochial churcli, is 
not to he found wholly within it. It Uvea a life that is not 
its own; the life of a 'member*'. 

Meanwhile the legists, exploring Code and Digest, wore 
slowly discovering the miversitas and endeavouring to mark it 
off from the partnership and the group of co-proprioLors. Tho 
canonists seized this new learning and carried it further. 
The greater churches had about them a certain oollogiateues.s ; 
there was a group composed of bishop and canons, or abbot and 
monks. Here then was an idea that they wanted. Tho 
eedesia, is an universitas, and the universitas is a persona. 
That they should go on to add (as Innocent IV. did) that it 
is persona ficta was not unnatural. The organized group was 
distinct from the ‘ church ’ ; its will might not bo the church’s 
will. To this we must add that the canonist’s law aspired to 
deal not only with wrong and crime, reparation and punishment, 
but also with sin and damnation. In his eyes a person who 
can not sin and can not be damned can only bo pmona ficta. 
So tho universitas is not the organized group, but a foignod 
substratum for rights. This theory will easily load to a denial 
that a corporation can commit either crime or Avroug, and 
Innocent went this length; but both practice and theory 
rejected his doctrine’. The relationship between tho group 
and the foignod substratum could never be fully explained. 
The leading idea, however, was that the group was not, hub 
only represented, and at times (if we may so speak) mis- 
represonled, the corporation. How little of corporatoness, of 
collegiateness, there is in the canonical idea of a corporation 
is shown by the ease with Avhioh this same idea is extended 
to a case in which there is no pluraUty, no group. Our curious 
phrase ‘corporation sole’ only appears late in the’ day and seems 
to be exclusively English; but the canonists had come very 
near to it in their treatment of the cases in which an eodesia 

^ As to all this see Qiorke, D. Q-. B, iii. g 8. 

* Gierke, D. G, B. iii. 348, 402, 401, Why the law should create ‘ flotlona ’ 
which commit torts and orimee, must always be a difficult riuestion, though 
when ouoe breach of contract or wrongful possession has been attributed to a 
corporation the plnnge has been made. If, however, wrong-doing was to he 
ascribed to an eeeletia, there was oonvenienoe in the theory that tMs ‘ohnioh* 
was only nmen iwU or an ictellsotual device and not a member of the body 
of Christ. 
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had but one cleric connected with it ; the dignitas or the sedes 
or the like could be personified*. Here, as in the case of a 
‘corporation aggregate/ there is ‘fictitious* personality. So 
the canonist’s corporation is rather a personified institution 
than an unified group of men. 

With the evolution of these ideas the English temporal The 
courts of the thirteenth century were not concerned. ThcoouAs 
canonical theory of the persona fiota was to bear fruit, some oUmohos. 
good, some bad. in the English common law of later days ; but 
the internal affairs of the ecclesiastical gi’oups could seldom or . 
never be brought before the lay tribunals, and at the time of 
which we speak municipal growth had hardly reached that 
stage at which there would be a crying need for some theory 
or another of a town’s personality. As yet we hear nothing 
in the secular courts of corporations whether aggregate or sole, 
and though we hear much of ‘churches’ the lawyers at West- 
minster have no occasion to analyze the idea that they are 
employing, 

Erom their point of view we may look at the churches, and 'ri>« 
first at the pariah churcli. When the rector dies or resigns his cimreh. 
post there is no broach in the ownership or even in the possoasion. 

It is common to find a rector pleading ‘ I found my church seised 
of that land.’ The theory is well stated in a judgment of 
1307 : — A church is always under ago and is to be treated as an 
[p.48i] infant, and it is not according to law that infants should be 
disinherited by the negligence of their guardians or be barred 
of an action in case they would complain of things wrongfully 
done by their guardians while they are under age*, Here we 


^ (}iei'1ie, S. Gr. B. iii. 271, Bays that this pscBoiufloation of the ledea or 
dlgnittu did not introduce a second and ind^endent category of juristic persons 
beside the corporation ; rather the canonist's idea of a oorporation wae already 
so much the idea of an institution [not of an organized body of men] that tlie 
corporate element in it might disappear altogether without any easential change 
becoming necessary. True, ha oontinues, the psrsonifled dignitas was not 
directly eubsumed under the title of a corporation, [this is just what did happen 
in England,] but it was regarded as a phenomenon analogous to a corporation, 
and to some extent as a variation on the same theme. So far ss we ore aworo 
the ' oorporation sole ’ begins to appear eo nomine only in the later Tear Books. 

* Plaoit, Abbrev, 30d (Norff.J. T. B, 21-2 Bdw. 1. p. 38: ‘la eglise est 
dedeinz age.’ Comp, Bract, f. 226 b; 'Et cum ecolesia fungatur vice minoris, 
acquiritnr per reotorem et retinet per eundem, eiout minor per tutorem. Et 
quamvis moriatur rector, non tamen oadit ecolesia a scisina ena, de aliquo de 
quo rector soisitus moritur nomine eoolesiae suae, non magis quam minor si 
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have a juvistio poiBOu, Uic chuveh, wiUi a uaUival yx'i'Kou ils 
guardian, and wilih tlio patron and (.he ordinary to cliork t.liat 
guardian in hia adminiatrabive aeba, for soino tliinga blu' I’l'clor 
can nob do wibhoub the oonsonb of pabl'on and ordinary. Had 
this principle been held fasb, onr labor law hooka would havi' 
been relieved of some cumbrous disputations ahoub ‘ Iho kiml 
of fee’ that a parson has’. 

The case of an abbey was less simple in theory, though the 
monarchical character of abbatial rule deprived some specu- 
lative questions of their importance. The eedesia, or abbatin 
snoceeded the saint as the subject of proprietary rights. But, 
at least in the view of the king’s courts, the abbot’s power was 
almost that of an absolute owner. Already in Domesday Book 
we see that it matters little whether one says that the land is 
held by the church of Ely, the abbey of Ely, or the abbot of 
Ely. True that when lands are given to an abboy it is rare 
to find no mention of ‘ the convent ’ or * the monks ’ as well ns 
of God, the saint and the abbot. Tine also that when tho 
abbey lauds aro alienated the feoffment is usually said to be 
mode either by the abbot and convent, or by the abbot wilh 
the consent of the convent. For all tins, tho temporal ('ouits ir ms] 
are apt to treat tho abbot as the one and only natural pei'sou 
who has anything to do with tho proprietary rights of (.he 
abbey. To the complete exclusion of convent or monks ho 
fully represents the abboy before the law ; he suos and is sued 
alone’'. A rule of ecclesiastical law forbidding pinlatcs to 
dissipate the lands of their churches" was so far enforced by 
the temporal courts that they would give to an abbot an notion 
for recovering lands that hail been alienated by his predecessor 
without the consent of the convent. But this action was given 
to the successor, not to the convent. Had the convent raised 
its voice, it would have been told that all its members wore 
dead in law ; and even the succeeding abbot could not get 
back the land without a law-suit ; the alienation was voidable, 

eustos sous moi'iatni'.’ Thus it is to Braoton a matter of indifferonoe -wliethor 
tlie church he seised by the iustrumeiitality of its lector, or the rector be seised 
on behalf of his ohuioh ; the tvo phrases are eciuivalent. 

^ Co. Lit 300 b, 301a. 

' “ The same is true of an independent priory; the prior is its represoniative 

before the law. 

* See e.g. oe. 1, a, 8, X. 3, lOj two of these three passages deal with English 
cases. 
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nol void*. And so with obligations: tho question commonly 
takes the foiin 'when and how can an abbot bind his successors?’ 
rather than ‘ when and how can an abbot bind his church or the 
convent ? ’ In short, owing to the legal deadneas of the monks, 
tho abbey property seems to bo administered by, and re- 
presented by, (and we may easily pass thence to possessed by 
and owned by) the series of successive abbots. In the hands 
of the king’s justices even this series is apt to broak up into 
a set of disconnected links, each of which is a man. Each 
successive abbot might sue for lands of which the church had 
been dispossessed during the abbacy of one of his predecessors ; 
but if a claim for compensation in respect of some unlawful act, 
such as an abstraction of the church’s goods, accrued to one abbot, 
it died with him and was not competent to his successor. Actio 
personalia rmitwr ovm persona, and here the person ‘wronged 
is dead, for he w'as a uatural person and could die. To make 
the law otherwise, a clause in the statute of 1267 was neceasary”. 
Thus, though even in the legal notion of an abbey there is an 
oloinout that wo may call ‘communal,’ an element which is 
4801 recognized by tho ordinary forms of conveyances and obliga- 
tions, and sanctioned by the rule that alienations of land are 
voidable if made without tho consent of tho convent, still this 
cleraont is by no moans prominent, and the abbot’s powers of 
dealing with property and of binding the abbey (that is his 
successors) by contract are limited much rather by tho idea 
of the church itself as tho true subject of rights and duties, 
than by any principle that would make him but one among 
a number of corporators. 

The case of a bishop is not essentially unlike that of an 
abbot. True that the lands of the see are very often, from 
Domesday Book downwards, spoken of simply as the lands of 
the bishop ; the fact that they constituted a barony made such 
language the more natural* ; none the less they were the lands 
of his church*. And in the bishop’s case it is at least necessary 

^ I'or the writs of entry 'Sine asseiisu’ see Biaoton, f. 323; Note Bool:, 
pi. 866, 1727 ; Beg. Brev. Orig. f. 280. 

t Slat. Marlb. c, 28. This came of our having no ‘real’ action for movablee, 

> Flacit. Abfarev. 49 (temp. Joh.} : ■ Bominus epiecopus Londonieusis . , . 
petit . . . unam sohnm . . . ut ius suum quod pertinet ad bsioniam suam quam 
tenet de episcopatu suo.' 

‘ Tho usual form of a royal charter makes this clear; the grant is ‘ to God 
and the chuidb of St Mary and the bisbop of Salisbury aud his BucoesBors; 
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to diatiingiiish the mau from the bishop'. All the iibboli’s IiukIh 
are the abbey lands, but a bishop may liold lands and goods 
which in no wise belong to his see ; ho will have ‘ heirs ’ tis well 
as official 'successors’ and may inalco a will; occasionally ho 
has a great private fortune. In recognizing tho possibilil.y of 
one man having, as we should say, two capacities, a natural and 
a politic or official capacity, the law mode an important stop ; 
there are signs that it was not easily made®; but the idea of 
the church as the true owner of the episcopal lands made this 
step the easier, for in one of his two capacities the bishop was 
no owner but merely a reator or oiistos. Again, there was a 
communal element to be considered. The lands of the see, if 
they were the lands of the bishop, were also in some sort the 
lands of the cathedral convent or chapter, and this, though it 
might b6 a group of monks dead to the law, might also he a 
group of secular canons, each of whom was a fully competent 
legal person. To a small extent the law recognized the interest [p.'i87] 
of this group ; without its consent the bishop could make uo 
alienation of the church’s lands that would not be voidable by 
his successor. Still the members of the chapter had no action 
if the bishop without their consent dissipated tho wealth of tho 
see, and this shows us that the person wronged by such dissipa- 
tion was not a community of which the bishop was tho head, 
hut rather the church, an ideal person, whose guardian ho was. 

He might do nothing to the disherison of his ward without tho 
advice of his council, his constitutional advisera 
Disintogra- There is, however, within the ecclesiastical spliora a well 
eccMasU- marked movement towards individualHm ; it goes on from 
oJ B»oups. century. The olerical groups begin to divide their 

property. As a first stage we may notice the permanent 
allotment of lands to specific wanfis of the group ; one manor 
supplies the monks with food, another with clothing, one in 
some sort belongs to the cellarer, another to the almoner, 
sacrist, vestiary. Such arrangements, though they seem to 
have been regarded as solemn and permanent, were matters 

‘to God aad the oboroh of SS. Mary and Btbelbert of Hereford and Giles 
hiehop of the said ahurch and hie anooeseore’; Rot. Oait. 67, 106. 

I D. B, i, 186 : ‘ Terra Eoberti Eplsoopi de Oeetre. Epigoopns da Oeetre 
tenet Mlnunina . . . Hoc manerlam non eet de epieeopatu, eed fnit Raynerii 
patris Bobeiti epieoopi.’ 

9 We shell return to this point in the next section. 
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of inboi'ual economy and, at least as regards the outaido world, 
had no legal elfcot: the abbot still represented all tho lands 
and all the affairs of the abbey before the law. But some- 
times, even in a monastic society, the process went further; 
often when a bishop’s church was monastic, as for example at 
Canterbury, Durham and Worcester, a partition of lauds was 
made between the bishop and the monks, and even the 
temporal law took notice of such a partition; the Prior of 
Canterbury became the legal representative of one section, if 
we may so speak, of the now divided ecolesia of Canterbury*. 

Even in the case of an abbey such partitions were sometimes 
made, and the Prior of Westminster sued the Abbot*. When 
the group was not monastic but secular the process often went 
much further; prebends were created; the bishop held lauds 
in right of his bishopric, the dean in right of his deanery, the 
[p-isq prebendary in right of his prebend®. Though for ecclesiastical 
purposes the group might be organic, it as an unit had little 
to do within the sphere of lay justice, and, if we may use the 
terms of a later- day, the ' corporation aggregate ’ was almost 
resolved into a mere collection of ' corporations sola’ 

Still throughout the middle ages there were groups ofOomintmai 
Qcclosiastics which, as we should say, were corporations aggre- Sen/ir*’ 
gate and which, being composed of seculars, wore not subject 
to the monarchical rule of an abbot. The number and wealth 
of such bodies, and therefore their importance in the history of 
our law, might easily be exaggerated, but still they existed, 
and took part in litigation ; suits, for example, are said to he 
brought by and against the canons or the dean and canons of 
a church*. In these cases we seem to see all the elements 
of a corporation aggregate. In the first place, there is per- 
sonality; the lands, the affaire, administered by dean and 

* The Tlpistolae CaatuarieneeB ooutain a long acoonnt £com the tw^fth 
century of the litigation between the Archbishop and the monks of Ohriet 
Church touching a partition of their territory. In this case even Domeaday 
Book shows a partition; the Aichhiehop hae land and 'the monks of the 
Arohbishop’ have other land. 

“ Y. B. 40 Edw. HL f. 28 per Einehden; Prynne, Beoords, ii. 764. 

. > Early oases of prebendaries suing ore Plaoit. Abbrev. 62 (Dorset); Note 

Book, pi. 411. As to the division of land between bishop and chapter, see 26 
Abb. f. 116, pi. 8. 

* Plaint. Abhrev. 63 (Hersford), action against the canons of Hereford ; Note 
Book, pi. 482, 493, 664, 692, 886, aotions by and against ‘ tha dean and chapter' 
of St Paul’s. 



508 


Intecnnl 
aSnirs of 
eloricol 
groups. 


The Sovtn and Oonditiom of Jlfm. fiu;. n. 

canons, master and brullmm, are the lands, tlus an’iiii-K, ni' a 
church or a hospital. In the socond place, the adnuuisti’ati)f.s 
for the time being ai’e a legally organized body, a body which 
perdnros while its members come and go‘. In the third place, 
this body transacts business as a body by moans of inci'tiugM 
and votings and resolutions ; the motive power is nob (as [p. iiii] 
it is in the case of an abbey) tho will of a single man. 

Our lawyers, however, learnt from the ecclesiastical groiip,s 
fewer valuable lessons than we might have expected, The 
gronps which were compact were despotically ruled, and 
the groups which were not despotically ruled were not very 
numerous nor very wealthy and seldom came before the courts 
as organized bodies, 

As regards the internal economy of the ecclesiastical groups, [p.i90] 
our common law of the thirteenth century had little to say. 

Not only was this a matter for ecclesiastical law, but a deep- 
seated reverence for a seal served to adjourn some dillic'ulii 
questions which otherwise must have come heforo tho kiiigls 
courts. A natural person is bound by his seal ; ho has liiinHolf 
to blame if some one else, at all events some one whom lio has 
trusted, puts his seal to a had use*. So with tho cliuroh, If 
Brother Walter, the sacrist of St Edinunda, gots hold of tho seal 
which rrsually hangs beside the holy bier and therewith bciiIh a 
bond for forty marks to Benedict the Jew of Norwich, there is 
nothing for an enraged abbot to do but to doposo Ilrothor 
Walter’. It would seem that normally the abbot kept tho seal 
and thus could bind the house. In 1321 it was said that many 

1 Biacton's best passage about this matter (f. 374. b) rnns as follows:— If an 
abbot, prior, or other collegiate men demand land or on advowson or the lilco in 
the name of their ohurob on the seisin of their predeoeesors, they eay ‘ And 
whereof snoh an abbot was selaed in his demesne etc.’ They do not in their 
count trace a deeoent from abbot to abbot, or prior to prior, nor do they 
meuWon the abbots or priors intermediate [between tbemselvea and him on 
whose seisin they rely,] /or in ooUega and ehapUn the tame body enduret for 
ever, although all may die one after the other’, end others may be placed in 
their stead; just as with flocks of sheep, the flock remains the same though the 
sheep die ; nor does one succeed to another by right of succession as when a 
right dasoends heritably, for t/ie right alwayt belongs to the ehurch and the 
church U permanent ; and this one sees in obartere, where the gift -is made first 
and foremost to God and such a church, and only in a secondary way to the 
monks or oanonA 

“ Glanv. X. o. 12; Britton, i. 164-6. 

e Ohron. dooelmi de Biakelonda, pp. 2, 4, 22. 
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a prioiy ia England had no common seal ; Uie prior’s seal served 
all purposes^ A remarkable attempt was made by Edward 1. 
and his barons to protect the house against the abbot, not so 
much ill the interest of tho monks, as in the interest of pious 
founders, who saw their good intentions brought to naught and 
tho fruits of their donations sent across the sea to the profit 
of the alien. The common seal, said the Statute of Carlisle 
(1307), was to remain in the custody of the prior and four 
discreet inmates of the house and be laid up in safety under 
the privy seal of the abbot. This statute should be famous, 
for it was one of the very few illustrations that Coke could give 
of his doctrine that a statute may be void for unreasonable- 
ness* ; and certainly it would seem that in 1449 the court took 
upon itself to call this statute void, partly because it was 
self-contradictory (for how can one use a seal at all if it is 
always locked up ?) but also ‘ because if the statute were ob- 
served every common seal might be defeated by a mere surmise 
which could not be the subject of a trial*.’ From this we 
may gather that the statute had little eifeeb. 

The canonists had by this time much to say about the p.ov«t 
manner in which legal acta can be done by or on behalf of tins. ^ 
corporations aggregate. They had a theory of duly convened 
mootings, and a theory of the powers of majorities, The most 
noticeable point in their doctrine is that the will of the mi- 
versitas was expressed, not necessarily by the maior pars 
comentus, but by the ‘maior et swnior, pars. Presumably the 
major was also the saner part, but an opening was given for 
dissontients to represent to the rulers of the church (for after 
all an ecclesia particularis was but a member of the eoolesia 
universedis) that the resolution of the majority was not the 
will of the church*. Much of this learning about corporate 
acts must have been fairly well known to many educated 
Englishmen, including some of the king’s judges, and must 
have been frequently discussed in the chapterhouses, for 
chapters were quarrelsome and the last word about their 
quarrels could be said by Italian lawyers. But the influence 
of all this doctrine upon English temporal laAV was as yet 

' T. B. Mioh. 16 Edw. IL f. 452. 

* Dr Bmiham's Cate, 8 Bsp. 118 a; 2nd Inst, 687-8. 

* Fitz, Abr, AtmuUie, pi. 41 [apparently from an nnprinted Y. B.). 

^ OieiEe, B. G-. B. iii. 322, 392, 470. 
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indirect and subtle and wo have n<it tbo Icnowlctlpjo that woultl 
enable ua to trace it. 

It is in no wise strange that the English lawyers nf I Ins ago li' 
had not as yet brought the ecclesiastical and the temporal 
corporations under one heading; so differout avoi’o they. TliLs 
we see at once when we hare asked the quostitm ‘ What 
temporal groups of men are there which can have any claim 
to bo corporate?’ and have answered it by saying 'Oldolly 
counties, hundreds, townships, manors, cities and boroughs, in 
a word (since we can coin no better term) land communities! 
The church, the religious order, the hospital, exists for a 
definite purpose : for the honour of a patron saint, the defence 
of the Holy Land, the rebef of lepers. The ideal person has 
a permanent ideal will expressed in the rule of St Benedict 
or in some foundation charter. But for what purpose do 
townships and boroughs exist ? Where is tho permanent will 
of a city to be found ? Again, the group of monks or canons 
is a voluntary society; of their own free oboicc and by a 
definite act men become membors of cluiptoffl or convonls; 
but, at least normally, tho membor of a towuslii]) can hardly 
bo said to have chosen to bo a mombor; it may be that lui 
has inherited a tenomont ; it may bo that lie has bought ouo ; 
but oven in the latter case tho main thing that ho bought 
was a tenomont, not a place in a community. In those rospoots 
the chapters and convents stood noaror to our modorn joint- 
stock companies than to the medieval boroughs. The company 
is a voluntary society and has a definite aim expressed in its 
memorandum and articles. But the township or the borough 
has come into being no one knows when, and exists no ono 
knows why. 

Braoton seems to feel — ^to feel perhaps rather than to know 
— that among these communities a line should he drawn, that 
cities and boroughs display some phenomenon, some degree 
of organic unity, that is not to be found in the open country 
that the civic or burghal community is no mere community 
hut an miversilm oiimm vel burgensimiK But at this point 
we must for a while break off our discussion. The question 
whether and in what sense these land communities or some 
of them deserve to be called corporate units can only be 
approached after we have examined their structure and 
' Btaoton, f. 228 b. 
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funolions, and to this examination we must devote another 
chapter. Only at its end and, it is to be feared, after many 
digressions, oan we return to the person who is not a man. 
That person, if he exists, is implicated in a system of local 
self-government. 


[p.496] 


§ 13. The King cmd The Crown. 


[p.496] 


The legal position of the king has been fully discussed by 
historians of our constitution, and on the province which they 
have made their own we do not intend to trespass. Nor do we 
think that a chapter on the law of persons is the proper place 
in which to collect all or nearly all that can be said of the king. 

Still there is a question concerning him to which we are 
naturally led by what we have recently said about ' fictitious * 
persons : — Is the king merely n natural person, or does the law 
see beside or behind the natural Henry or Edward some non- 
natural, ideal person, some ‘corporation sole’*? 

In the sixtoonth century our lawyers will use my.stioal 
language of tho king. At times they will seem bent onuieoueioE 
elaborating a creed of royalty which shall take no shame if set two'Sodiuj. 
beside the Athanaaian symbol. The king has a body corporate 
in a body natural and a body natural in a body corporate. 

They can dispute as to whether certain attributes which belong 
to the king belong to him in his natural or in his politic 
capacity. Some of their grandiose phrases may be due to 
nothing better than a desire to stand well with the reigning 
prince; some of their subtle distinctions may be due to that 
love of mystery which is natural to us all ; nevertheless we 
must allow that there were real difficulties to be solved, and 
that the personification of the kingly office in the guise of a 
corporation sole was in the then state of the law an almost 
necessary expedient for the solution of those difficulties. Also 
we might show that if, on the one hand, this lawyerly doctrine 
was apt to flatter the vanity of kings, it was, on the other hand, 
a not very clumsy expression of those limits which had gradually 


* Bee Qierke, D. 0. B. ii. 662-8. 
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boon sot to the lung’s lawM power anil that it aorvi'd lo Imr- 
monize modem with ancient law. But wo are now to (leal 
with ancient times, in particular with the thirteenth century. 

The metaphysical king, the corporation solo, does not yet 
exist; the diiBculties which ore mot by his creation are only 
beginning to arise. 

ISon ^ notice that a great deal can ho 

of t.iie king- done without any personification of tho kingly ofticn. The 
Ssbavy. mere amount of the business that is performed in tho king’s 
name hut without his knowledge does not demand any such 
feat of jurisprudence as the ci*eation of a new person. Tho 
ordinary law of agency is equal to the occasion. To this we 
may add that the gulf between the king and the greatest 
of his subjects is by no means so wide as it will afterwards 
become. A great prelate or a palatine earl will like the king 
have many high placed officers, stewards, chancellors, treasurers 
and tho like, who will do many acts in his name, judicial acts 
and governmental acts, of which in all probability he will hoar 
no word. 

Tiw Ung'B Then again, the rights of the Idug are concoived ns dilToriiig 
iiiteiiaifloa from the rights of other men rather in degree than in kind. 
r’gMs.* tko beginning of Edward I’s reign this is oxprcHSnd by 
lawyers in their common saying, ‘The king is prnrogativo.’ 

As yet the term prerogative is hardly used cxooiit in this 
adjectival manner. It suggests to us that the king has tho 
rights which ai-e given to others by the oirlinary law, but that 
we are likely to find that each particnlai* right is intonsiliod 
when it is the king’s; the usual definition of it is exceeded,. 

‘for the king is prerogative.’ For example, he has the rights [p.4071 
of a feudal lord to wardships and marriages, but in his caso 
these rights are augmented. If the whole law were written 
down, we should not be sent to one great chapter of it to learn 
the law of the kingship ; rather we should see at the end of 
every proposition of private law or procedural law some note 
to the effect that this proposition must be modified before it is 
applied to the king’s case. ‘ Prerogalivity ’ is exceptionality *. 

1 Y. B. 20-21 BdT. I. p. 67 : ‘ Mga yl ne tendy nnl averament pur le Boy, pur 
Ipoe ke le Boy ay eat prerogatyf’; p. 69 ‘Le Boy est prerogatif j par quey mil 
^raaoripedon de tana ne court anoontre ly ' ; p. 112 ‘ You oaU not, in this writ of 
right, demand on the aeiaiu of Einge Eichard and John and Henry, in auoh 
wiiee that if one foil, you may hold to the otheia.* * Sir, we oan, lor the king ia 
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Such is bliB general oonception ; and, turning to particuliivs, 'CUo khig^ 
we ahull usually see that the king’s rights can be brought i.mih. 
under it. He has hardly a power for which an analogy can not 
be found elsewhere. If he holds a court of his tenants hi 
chief, his barons will do the like ; if he asks an aid from them, 
they will ask an aid from their knights; if he tallages his 
demesne land, they can exercise a similar right. It is with 
difficulty that they are restrained from declaring war. If he 
prosecutes criminals, this is because his peace has been broken, 
and other lords are often proceeding against offenders who have 
done them ‘shame and damage' by breaking their peace. In 
pardoning a criminal, the king only waives his rights, and he 
can not waive the rights of others ; he cannot prevent a private 
prosecutor from urging an appeal of felony \ 

The kingly power is a mode of dominium ; the ownership Tiie 
of a chattel, the lordship, the tenancy, of lands, these also are 
modes of dommium. We may argue hackwarda and forwards 
between the kingly right and the rights of private landholder. 

This is the more remarkable in the case of inheritance, for, a.s 
is well known, the notion that the kingship is in some sort 
elective is but slowly dying’. For all this, the king is con- 
ceived to hold his lands by a strict hereditary right, and 
[p.<()8j between his lands and the kinphip it would be hard to dis- 
tinguish, This is the way in which King Edward asserts hi.s 
title to land in Lincolnshire ; — ^‘Biohard my ancestor was seised 
thereof in his demesne as of fee, and from the said Bichaid, 
because ho died without an heir of his body, the right de- 
scended to a certain King John as his brother and heir, and 
from him to King Henry as his son and heir, and from the 
said Heniy to me as his son and hsirV Such a declaration 
may seem strange, for nothing is said of Arthur, and in 

preiogative,’ 7. B, 33-36 Bdw. I. p. 407; 'Le roi est en aa teire si pierogatif 
qil SB vest avsr sul ssi lii; ' Fai; sa pieiogatiTstd ne seoxioms siie ouataz de 
nos servioes.’ 

^ Biaotos, f, 132 b: 'Kou esim paterit rax gratiam facaie oum isinria et 
domno aliorum. Foteiii quidem dare gsod sqius est, hoe esi paoem stum, . „ 
quod antem alieuum eat dare son poteat par auam gratiam.’ 

a Biaelos, {. 107: ‘Ad boc astern oieatsa eet et eleotna, at iustitiam iaciat 
sniverais.’ 

’ P. Q. W. 389. Bee aJBO Note Book, pL 109, where ‘the yosug king,’ Henry 
' eon of Henry II., ia mentioned in the pedigree; ‘ et de ipao Heniieo [aeoundo] 
deacandit iss iUiua adyooaoionia Henrico Begi fflio sno et de ipso Henrico Begi 
Bioardo fratii sno.’ 


F. H. I. 


83 
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Edward L’s day Lhe ordiuary law of iiilioritanco would hiivu 
preferred Arlliur to Johii. But Ihifl brings on t another point 
We may argue fi-om the whole kingdom to oiieh aero of liiiitl. 
Tho problem which was opened by tho death of Richard was 
at that time an unsolved question — primogonitiivy rnlus worn 
as yet now — Glanvill did not know how it should bo an- 
swered h John obtained the crown. This was a precedent in 
favour of the uncle against the nephew, and as such it was 
treated by Bracton in the case of private inheritances. Tho 
nephew may have the better right, but if tho uncle is tho lirst 
to take possession, the nephew can not succeed in an action 
‘because of the king’s case*.’ In Edward I.’s day lawyers 
Icnow that there is something odd in the king’s pedigree : we 
must not argue about it*. Still the descent of the crown 
was not so unique a phenomenon then as it is now-a-days. 
No one, it may be, would have proposed to divide England 
among several coheiresses, and we can not sny with covtaiuly 
that a w'oman could have inherited the crown; but the (picsliou 
whether the county of Ohestor was partible had lately boon 
treated as open*, while in Scotland nob only was tho crown 
claimed for the Maid of Norway, but Bruce iiud Fastings urged fii. 
that the kingdom was divisible and should bo dividud botwuon 
them and Balliol*. 

ds^b' analogies will be sought in vain, still they are 

£m. ^ rights that a natural person can exercise. Thus tho luyal 
lawyers are bent on establishing the doctrine that all justiciary 
powers are derived from the king. In terms made familiar by 

1 Glanvill, vii. 8. 

> Braoton, f. 267 b, 2S2, 8271) j Kot® Book, pi. 230, 982. In tho Trbs anoion 
eontamiei, ei Tardil, p. 13 we find ‘BUiue, lioet postgenitas, heroe pro- 
pinqnior eet hereditatis patiie evil qaam nepotes, fllii ftatrie enl primogonlU'! 
but a gloeBaioi adds ‘ eloui oontingii de Jobanne, rage Anglioo, ot de mnltiB 
aliia, et boo eat falaiaaiinam indidmn.’ 

® Y. B. 20-21 Edw. I. p. 73 : ‘Nota be nnl home ne put ohalanger la deaconte 
enoontre le Boy, tot aeyt ooe en un brel de dieit,' 

* Note Book, pi. 1127, 1227, 1273. 

« See the Prooeaeua Sootiae, Foedera, i. 762. Brnoe at one turn in the 
V argument aeserted -quod mniier regaare non debot, quia offlamm regiminie 
exeroere non poteat.’ The theory that the kingdom wae partible waa but the 
second string to bia bow. At another turn he asserted that tho ordinary rules 
\ ol inheiitanoe were inappUoahls and that the canons for the oj ^ 

, kingdom should he found in < the law of nature.’ 
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the cnnonists, they assert that the king ia the ‘judge ordinary ’ 
of the whole realm and that all others who administer justice 
are 'judges delegated They have difficulty enough in making 
good this assertion in the teeth of feudal claims; hut, when it 
is mado, it dooa not attribute justiciary powers to a fictitious 
person, it attributes them to a real Henry or Edward. Braoton 
is in earnest when he says that, were the king strong enough, 
he would do all justice in person®. Far distant is the thought 
that the king may not sit as the active president of his own 
court. King Henry sits there and important oases will be 
adjourned if he be not present®. Justices have been fined for 
proceeding in the king’s absence*. There is something anoma- 
lous in the ascription to a king of powers that he may not 
lawfiilly exercise in person, something which may suggest that 
our ‘king’ is rather a figment of the law than a man ; but that 
a man should be able to do by delegate whnt he may do himself 
if he pleases — there is nothing strange in that. Then again, 
tho doctrine that the king’s will can only be expressed by 
formal documents, sealed, or signed and countersigned, does not 
tp.too] belong to the twelfth or thirteenth centuries. On the contrary, 
the king's will expressed by word of mouth is more potent than 
any writ®, 

The ]'ule which in later timos will be expressed by thoThoWns 
phrase ‘ The king can do no wrong ’ causes no difficulty. That irrong, but 
you can neither sue nor prosecute the king is a simple iuct, 
which does not require that we shall invest the king with any 
non-natural attributes or make him other than the sinful man 
that he is. The king can do wrong; he can break the law ; he 
ia below the law, though he is below no man and below no 

‘ Biaot. f. 108 ; ' Diotvm ast Bupra de oidinaria iuiiadiotionei quae pertinet ad 
legem : ooQBequenter dicendum eat de loiisdictione delegata.’ 

B Braot. 1. 107. 

> Plae. Abbrev. p. 107 (25 Hen. HL): ‘Et qnia dominus rex abeens fait, 
neo fuerunt ibi nisi pauoi da oonsilio domini Eegia, nolnetont illi qni praesentes 
faaiunt adiudioare dueUnm neo aliud in abeentiB ipains domini Eegia vel 
maioria oonailii aai.’ 

* Eot. OL i. 114 : writ pardoning Jacob of Poterne. 

« Eot Our. Eeg. (ed. Palgrave) i. 17 (i.ii. 1104): ‘Bt dominus Oantuariaasia 
[Hubert Walter, ohiof juatwiar,] dioit quod ipae aooepit ab ora domini Eegia 
quod ipse redderet aeisinam terrae,.,Oonaideratam eat quod magis rainm habetur 
quod dominus Eex ora praeoopit qnam quod pet litteiBB mandavit.' Note Book, 
pi. 289 (a.p. 1284) : ‘ teatifioatio domini Bagis per oartam vel viva vooa omnam 
aliam probationem axoedlt.’ 


33—2 
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court of law. It is quite couooivablo that ho sho\ilil bo below 
a court of law *. In tlio seroiul half of the century some lawyers 
are ali’ondy arguing that this is or ought to bo tho en.st^''. What, 
is more, a pious legend of Wcalininsbor Hall tolls how ‘ in 
ancient times every writ of right droiturol or possesaoiy lay 
against the king°.’ The lawyer who said this in Kd wax'd J.’s 
day was careful to leave the ancient times indolhiito j probably 
he was referring to the good old days of the Confessor and, 
like Blackstone after him, saw ‘our Saxon aixoestors’ implead- 
ing each other by writs of enti-y K But tho legend gx'ew, and, 
as legends will, became more definite. In the middle of tlu> 
fourteenth century the common belief was that down to tho 
time of Edward I. the king could be sued like a private person, 
and a judge said that he had seen a writ beginning xvith 
Fraewpe Eenrioo Begi AngUae‘, If he had seen anything of 
the kind, it was some joke, some forgery, or possibly sonio relic 
of the Barons’ War. About this matter there should be no 
doubt at all. Bracton, no mere text writoi', but an oxporionood 
judge of the highest court, says plainly that writs d(» not run 
against the king". ‘Our lord tho king can not bo sunmioned 
or receive a command from any one ' — this comes from a judg- 
ment of the king’s court in 1234^ ‘ Our court is not above us 
aixd can not summon nor compel us against our will ’--this 
comes from a writ tested by Hubert de Burgh in 1 223 *. 'I’liis 
positive evidence is strong; tho negative evidence is ovtu*- 
whelming. If Henry III. had been capable of being sued, ho 
would have passed his life as a defendant. In the opinion of 

1 See the oautioue passage in Biaeton, t 171 b. 

s See the violent passage in Brooton, {. 34 and Itiete, p. 17. ]7or reasons 
given in the Introduction to Brooton’s Hote Book, i. 29-38, we do not beliove 
that this was pari of Braoton’s original text and gravely doubt whethor he 
wrote it. 

“ y. B. 33-6 Edw. I. p. 471: ‘en auuoien temps ohesoun href e de drail e de 
possessloun gineit hen vei le roi.’ 

* Bl. Oomm. iii. 184: 'In the times of oui Saxon ancestors, the right of 
possession seems only to have been recoverable by writ of entry.' 

" y. B. 22 Bdw. in. f. 3 (Hil. pi. 25) j 24 Edw. IH. f. 66 (Trin. pi. 40) ; 43 
Edw, m. f. 22 (Mich. pi. 12). The passages are given by Allen, Prerogative, 
190. 

* Bracton, f.,6 b : ‘Si autem ab eo [so. a isge] petatur, cum breve non ourrat 
contra ipsum, loons erit suppiloatloni. ’ Again f. 862 b : ' summoueri ndu potest 
per breve.’ See also f. 62, 107, 171 b, 868, 412} also Note Book, i. pp. 26-38. 

7 Note Book, pi. 1108. 

s Bot. 01. i. 649. 
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many of his snbjocts ho was for ever breaking the law. Plea 
rolls from his reign there are ■plenty, and in the sovontocnLli 
century they -were jealously scanned by eyes ■which did not look 
kindly upon kings. Where aro the records of cases in ■which 
King Henry issued -writs against himself? We can not but 
believe that Praecipe Henrico Regi is what Francis Bacon 
called it, an old fablel To this must be added that the king 
has power to shield those who do unlawful acts in his name, and 
can withdraw from the ordinary course of justice cases in which 
he has any concern. If the king disseises A and transfers the 
land -to Z, then X when he is sued will say that he can not 
answer without the king, and the action will be stayed until 
the king orders that it shall proceed. So if the king’s bailiff is 
charged with a disseisin done in the king’s name, the justices 
will indeed take a verdict about the facts, but thoy will give no 
judgment Rege inconeulto^ Still all this ‘ prerogativity ’ is 
cumpatiblo with humanity, and when the king appears as a 
plaintiff or submits to be treated as a defendairt the difference 
between him and a private person is loss marked in the thir- 
teenth century than it is in later times. When ho is a plaintiff 
[p.Boa] ho will often employ one of the ordinary writs. A defendant* 
instead of using what oven in Braoton’a day was becoming the 
proper formula ‘ I can not answer without the king,’ will some- 
times boldly say ‘I vouch the king to warranty*.' ‘In the 
pleadings and proceedings of the king’s suits,’ exclaims Bacon, 
' what a garland of prerogatives doth the law put upon them I * ’ 
This garland is not woven all at once and some of its flowers 
were but buds in the days of Henry III. But our main point 
must be that there is as yet little in the law of procedure to 
suggest that the king is other than a natural person, nothing to 
suggest that he has two capacities. He enjoys the same privi- 
leges whether the matter under discussion is what we should 

1 Baoon, Oaee de Bege IneonauUo CWorks, ed. Rpedding, yii. 604) ; ‘ foi yon 
will not revive old fables (as Justinian calls things of that nature) Praee^e 
SevHoo Begi etc.’ 

9 Braoton, f. 171 b. Note Book, pi. 401, 1106, 1108, 1183, 1141, 1236, 1698, 
1766. 7. B. 80-81 Bdw. I. p. 172 ; 88-86 Bdw. I. p. 639. Beg. Brev. Orig. 
221 - 2 . 

* Bote Book, ph 1188 : ‘ vooat inde ad warontum dominum Begem.’ Oon- 
trastpl. 898: ‘Bex debet ei warentizare si ausus esset ilium vooare ad waran- 
tum siout alium hominem.’ Braoton, f. 882 b; 7. B, 21-2 Edw. I. p. 287, 

* Baoon, 'Works, ed. Spedding, viL 698. 
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call 'an act of state’ or whether it is a private ^'Oulc,ii„jijy. 
after all, the grandest of his immunities is no fthnotn' Y|(j,( • 
can not he compelled to answer in his own court, h® s, , '■'* 

true of every petty lord of every potty mivnor; thal^Q'^ *** 
happens to be in this vrorld no court above his court / 

say, an accident. | , 

Then again, no line is drawn, at least no marked J 
between those proprietary rights which the king has 
and those which he has in his private capacity, Thej/*“*'^**'l‘> 
the atato, is not personified; there are no lands which 
to the nation or to the state. The king’s lands are the kiiq^^s 
lands ; the king’s treasure is the king's treasure : there is i yo 
more to be said. True that a distinction is made between ' th.^*, 
ancient demesne of the crown’ and lands that have come to 
the king by modern title. The main import of this distinction 
is to be found in the strong sentiment — it is rather a senti- 
ment than a rule of law — ^that the ancient demesne should not 
be given away, and that, if it bo given away, some future king 
may resume it’. But even here private law affords or 1ms 
afforded an analogy. It is only of lato years, only biiico Glaiivill 
wrote, that a tenant in fee simple has boon able utterly to 
disappoint his expectant heirs by alienating liis land ; his power 
overland which he himself has purchased has been greater tlmu 
his power over lands which have descendod to him and wliicli 
constitute the ancient demesne of his family. The king, who (r. r 
asserts a right to revoke the improvident grants of his aiicostora, 
is relying on an antique rule of family law, rather than upon , 
any such doctrine as that kings are trustees for the nation. 
The idea that a man may hold land or goods in two difforciit 
capacities is not easily formed. 

We may see this even in the ecclesiastical region. Though 
here the personality of the saint or of the church makes the 
distinction easier, still in age after age people find much dilH- 
culty in marking off office from property, and in separating 
the lands and goods which a man enjoys or uses because he 
is the ruler of a church from those which, as we should say, 
pelong to him in his private capacity. On the one hand, it 
it hard to prevent the ecclesiastical benefice from bocomiug 


^ Britton, i. 221 ; ‘Boie ausi ne ponaint lien aliener dee dieitz ds lour 
ooroana ne da lonr reaatt, qe ns soit repellablo par lour Baocessoiirs.’ See 
above, p. 88d, 
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hcrodilary. On tlio olihoi' hand, ib ia not readily adinitlud that 
a bishop or a parson can have property which is in no senao 
the property of his church. This difficulty it is which provides 
an excuse for that intorferenoo by the king with the goods 
of dead bishops, which historians pre too apt to treat ns suffi- 
ciently explained by mere rapacity. An abuse we are willing 
to call it, but there is an excuse for it. On the death of the 
bishop, the king is guardian of the temporalities of the church ; 
the dead bishop’s goods are the goods of the church^ This 
idea is well brought out by what is told of St Hugh of Lincoln. 
He did not approve the new custom that bishops should make 
wills. Still he consented to make one lest otherwise his goods 
should be seized by the king. Evidently the saintly bishop 
thought that his goods were his church’s goods; he made a 
will in order to defeat, if possible, the all too logical, if impious, 
deduction which kings were ready to draw from this pious 
doctrine”. King Stephen had to promise that he would not 
interfere with the tostaincnts of the bishops, and that, on the 
death of a bishop intestate, his goods should bo distriffiitr-d for 
the bonoiit of his soul by the counsel of the church ; but thou 
ho woH also making something very like a renunciation of hi.s 
right to a profitable guardianship of the toraporalitics of the 
[p.colJ vacant soo*. IHs successors seize the goods of iutestato bishops 
and expect bishops to apply for a licoiico if they want to make 
wills. When Archbishop Eoger of York died in 1 182, lEem-y II. 
enjoyed a windfall of X11,000, to say nol.hiug of tho .spoons and 
salt-collars. A very Just retribution, says tho dean of fcj t Paul’s, 
and quotes from his Digest ' quod quisquo iuris in altorura hfcatu- 
erit, uti debet eodein iure,’ for this Roger had obtained a papal 
bull enabling him to seize the goods of any clerk in his diocese 
who, even though ho made a testament, did not before his death 
distribute his goods with his own hands”. The pope was just 
as bad as the king in this matter. In 1246 he proclaimed that 
the goods of all intestate clerks belonged to him, though in the 
next year ho retired from an indefensible position*. No doubt 

” See Ludhoixe, Manuel dee metitutione, p. 40. This notion begete the iut 
sjpolii, droit de dSpomUet, of continental law. 

” Magna Vita S. Hugouis, p. 884. 

* Second Charter of Stephen : Stubbs, Seleot Charters ; Statutes, vol. i. 
(Charters) p. 3. 

* Dioeto, ii. 12. He cites the rubric of Dig. 2, 2. 

* Mat. Par. Ohron. Maj. iv. 522, 604. 
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tho canonists could distinguish well oiiougli botwoou the pi'o- 
perty of the church aud the property of tho prclaln ; still \V(' 
can see that this is a lawyerly disliuolion ; a saintly hiHliop, 
like Hugh of Lincoln, -will scout it in the intorcst of his chiuvli, 
a covetous bishop will make light of it in the intorost of him- 
self and his Idnsfolk, a needy king will know how and when it 
can he profitably ignored. 

If these things be done within the occlosiastical sphere 
where dead saints still are active, where the canon law with its 
Eoman traditions prevails, what may we not expect in tho 
temnoral sphere ? Far easier for us is it to personify a church, 
which actually holds the body, and is guarded by the soul, of 
the saint, than to personify a nation, a state. No medieval 
king is tempted to say ‘I am the state,’ for 'Ugo sum status' 
would be nonsense. On the other hand, no one will say to him 
‘ This land, though it may be called your land, is really tho land 
of the state.’ And so the king's land is the king’s land and 
there is no more to be said about it. It should be remembored 
that in our fully developed common law tho king, or crown, is 
the only corporation sole of a lay kind. Tho temporal law of 
the thirteenth century will aid ns with no analogy if wo would 
distinguish between the king’s private property and hie oOBcial 
property. Often enough has office become property, or rather 
(for this we believe to be nearer tho trath) rights which older 
and vaguer law had regarded as half official, half proprietary, 
have become definitely proprietary. Earldoms and seijeantiea 
belong to this category; but we can not distinguish between 
the lands which the earl has as earl and those which he has as [p. 605] 
man. On the other hand, those offices which have not fallen 
into this category do not comprise or carry with them any 
proprietary rights of any kind. The shrievalty is an office, but 
the sheriff as sheriff has no lands, no goods^ What is more, 
trusteeship, at all events a permanent trusteeship, is as yet 
unlrnown to the law and can supply us with no analogy. No 
form of legal thought that is at our disposal will enable us to 
separate the lands of tho nation from the lands of the king. 

r We make our nearest approach to the peieomfleatiou of a temporal office 
when some offloer attempts to prescribe for fees or p3r(rm&ites. In 7 Bdw. I. a 
oasteUan of Samborough is charged with holding oertain pleas which, aocording 
to general law, belong to the ahetih. He replies, ‘ I found the said oastle seised 
of this custom ’ Here Bamboroogh castle is peisouided. But this is not a 
finitiul idea. Noithumherland Assize Bolls, 368. 
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But at least, it will bo urged, the king can not deviHO the 
kingdom by his will No, but the goncnil law is that a laud- XiiaWe? 
owner can not doviso bis land by his will : only God can mnko 
an heir, not man. And, after all, this iinpotcnoo of the king 
has not boon very clearly domonslratod. If standing in tho 
thirteenth century wo ask why on the Conqueror’s death Rufus 
became king of the English, while Robert became duke of tho 
Normans, it is not plain that there is any better answer forth- 
coming than that tho Conqueror, like other lords who had 
lands on both sides of the sea, partitioned his estates among 
his sons. But, as already said, the fact that land can not be 
devised by testament is a sufficient reply to any who would 
draw distinctions between kingdoms and other estates. More- 
over in the middle of the thirteenth century it is by no means 
so clear as a patriotic Englishman might wish it to be that the 
king of England does not hold his kingdom of tho popo at an 
annual rent by virtue of John’s surrender aird Innocent’s ro- 
graut'. And, ns wo saw above, if the king ought to consult his 
barons before ho grants away any large tract of his Idiigdom, 
oominou opinion hiis expected that a great baron will consult 
his men, or at least profess to consult them, before he makes 
[ 11 .COO] largo grants out of his houourl As to tho king’s treasure, it is 
tile king’s truasuro and he may do what ho pleases with it, 
though very likoly his succossor may find an oxcuso for dis- 
rogarding some or all of his bequests. Edward III. in his will, 
draws a marked distinction between tbo debts that he owes as 
a private person and the debts that he owes as a king; his 
executors are to pay the former, while the latter will fall upon 
his heir and successor. We shall hardly find such a distinction 
in earlier times’. 

As yet no king has succeeded to another without there TI 10 Mng 

cun die. 


* Sea the pioteets of !i301 and 1866; Foedeia, i. S26; BoUb of Pnilinment, 
ii. 290. StnbbB, Oonat. Hist. § 700; ‘ John’s Burrendei and BubBeanent homage 
first created the shadow of a foadal relation, which was respected by Henry HI., 
but repudiated by the parliaments of Edward I. and Edward HI.’ As to 
Eichard’s transaotions \7ith the Emperor, it was easy for an Englishman to 
hold them ' void for dnross ' ; they were ' oontra leges, oontra cauonea, contra 
houos mores ’ ; Eioeio, ii. 113. 

’ See above, p. 346. 

’ Will of Edward HI., Nicolas, Boyal Wills, p. 69. He dietingnishea 
between ‘debita nostra oontemplaoiono personae nostiae contraota ’ and ' debita 
racione regnl sett guettorum nostrorum contraota.’ 
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being an intoiTegnnui. In the case thii/i in juHt liapiK'niiig 
when we make our survey this interrognuin is very shorli. 
Edward I. far away in the Holy Laud began to roiga on tho 
day, not of his father’s death, but of his father’s funeral'. But 
there is here no legal fiction, nothing that demands any mys- 
terious phrase about the king’s immortality. Edward I. really 
reigns, before he is crowned, and Edward II. will really reign 
so soon as his father has ceased to breathe. There is los.s 
excuse here for a fiction tlmn there is in the case of a bishop ; 
also there are fewer materials ready to the hand of the con- 
structive lawyer. The bishop’s throne must be vacant at least 
for a few days, and meanwhile the eternally infant church has 
other guardians, a guardian of its temporalities, a guardian 
of its spiritualities. But looking back a little way to oases in 
which there has been an interregnum of considerable duration, 
we see that lawyers have not been prepared to stop the gap 
with a metaphysical king, the personified kingship. When tho 
king dies, his peace dies, and there is no long’s peace until 
another king is crowned. The king then who has a peace is a 
mortal man. The evil consequences of this principle may havo 
been somewhat lessoned by a proclamation of the peace of ouo 
who, though he is not yet king of Eugland, is by hereditary 
right lord of England. Still such a shift tells us that tho only 
king known to the law is a natural person*. 

Theidng A case has lately occurred which, so wo may think, must [p-noTJ 
nnaw^age. bave put the old theory of the kingship to a severe strain. 

A child but nine years old was crowned. The coronation of 
Henry III. was an important event. It was, if we may so 
speak, a two-edged event. On the one hand, it confirmed the 
doctrine of pure hereditary right; it applied to the kingship 
the common land law. On the other hand, it showed that a 
king capable of ruling was no necessity ; all that a king could 
do might be done by a regent and a council in the name of an 
infant. How William Marshall became ‘ rector regis et regni’ 
is in this context a question of no great interest. There was a 

^ Henry died late on Wedneeday. Hdward’e peace was proclaimed in 
‘Westminster Hall early on Thursday. But be dates his reign irom the next 
Sunday, on which day his father was buried and the magnates iooh the oath of 
fealty. Ifoedera, i. 497. 

’ Select flees of the Orown (Seld. Boo.), pi. 84. In John's day an appellor 
alleges a crime oommitted during the late interregnum but after ' the peace of 
the Bing then Dnhe of Bormandy and Lord of En^ond ’ had been sworn. 
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grave nabioual uriais ; llicre was civil war ; a foreign enemy was 
in the land. Those barons who had not rojectod John did lha 
obvious thing, chose tho obvious man as thoir loader. It was 
not a time for constitutional dissertations. What happened 
during Hcni’y’a minority is of greater significance. In litigation 
which touches royal rights the oidinary rule of private law is 
applied. An action for laud is brought; tho person in posses- 
sion alleges that tho king is his warrantor; tho action must 
remain in suspense until the king is of full ago‘. Thon, when 
Henry was of full age, he insisted that all charters granted in 
his name during his minority requii-ed confirmation, even the 
Great Charter and the Forest Charter. He did this we are 
toid by the advice of Hubert de Burgh*. To exclaim against 
his faithlessness, his greed, his imprudence, is far easier than 
to discover any then ’admitted principle of law which would 
condemn him. Suppose that his guaribans have improvidently 
alienated some piece of his demesne land, is he not to have 
the ordinary right which every infant enjoys on attaining his 
majority*? Donations, we might say, are ono thing, laws 
another, and Magna Carta is a code of laws. But where and 
fp.eos] how could tho lino bo drawn ? In form tho Groat Charter was 
a charter, and between it and tho moro gift of single knight’s 
Coo there was a long and gently gi’aduatod series of charters 
granting ‘liberties’ of various kinds to individuals and to 
larger or smaller classes of men*. A claim to to voice what is in 
fact a body of general laws is one which will sot men thinking, 
and may lead them in the end to some mystical dogma such as 
that the king is never under ago ; but no such dogma has as 
yet been fashioned. The king of the thirteenth century is a 
natural person and may be ‘under disability.’ 

In course of time we see the beginnings of a doctrine of Gorme of n 
public or official capacities. Lanfi’anc hints at it when he fjapaci- 

ties.* 

^ Note Bools, pl« 1500 (a J). 1221) : ‘ Iioquela ista remimeat ad aefccitem domiiii 
Begis ut tunc faoiat inde voluntatem suum.’ Ibid. pi. 1639 (a.]>. 1238); ‘ludi- 
oium ponitur in reapectnm naqaa ad aetatsm domlni Begis.’ 

“ Mat. Par. (from Wendover) iii. 75-6, 91, 122. 

* Bote Boob, pi. 1221. The Ung of Scots petitions for a wardsbip, urging 
in bis favour something that happened during the minoritv. Henry’s oounoil 
replies that this happened ‘tempore Hnberti de Burge Oomitis Eantioe gui 
amicus fnit et familiaris ipsi Begi Sootiae si gui regnnm Anglioe hsbuit in 
munn sna.’ Therefore it is of no avail. 

* This point will be farther discussed in our next chapter where we deal 
with borough charters. 
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suggcbls lha1j the Coiuiucror, liliough ho imiy not arreat tlio 
bishop of Bayeux, may lawfully arroBl tho oarl of Kont*. Soino 
progx’oss has boon made before tho oncl of the thirteenth 
century. In a carefully woi’ded judgment our king's court 
declares that the bishop of Durham ‘ has a double slatua, to wit, 
a temporal and a spiritual status.’ The nrclibishop of York has 
excommunicated the bishop for imprisoning some of his metro- 
politan’s men. But to imprison men belongs to the bishop's 
temporal status. Therefore the archbishop has excommunicated 
not his suffragan bishop but the king’s tenant in chief and 
must pay a fine*. A still more interesting case concerns King 
Edward himself. He in his father’s life time was holding the 
vill of Stamford and was exercising in it the franchise known as 
the return of writs. He granted the vill to the earl of Warenne. 
Having become king, he demanded by what warrant the earl 
claimed the franchise. The earl replied 'By your own gift; 
you gave me all that you had in Stamford.’ The Idng’s 
oounsel thou pleads that Edward himself had no title to the 
franchise, and that, being king, ho is bound to resume all rights 
unlawfully detached from tho crown, even though he himself, 
while as yet no king, was tho guilty person. ' He is now of 
another estate than he was thon and is quasi another person.’ 

The earl combats this theory — ^‘He is one and the same person [p-BOt] 
that he was when he made the gift.’ Judgment is given for 
the king*. Thus the idea of dual personality may already 
prevail when the king relies upon it. To enforce it when it 
would tell against his interests would be a harder task. And 
as yet this idea looks very new. If there is to be a personifica- 
tion, something material, something as visible as a church, must 
be pei'sonified. 

Penont We can see the beginnings, but only the beginnings, of a 

the crown process which personifies the kings 'crown. And here it may 
be remarked that even in our own day this process has never 

^ See above, p. 461. 

* Bolls ot Parliament, i. 102-6 : ‘ Bpisoopus Dnnelmensis dupplioem habet 
Btatum, Boilicet, tampoialem et spiritaalem, et ad etatum ilium temporalem 
incarcerationes et impriaonamenta per miuietros eiusdem Bpisoopi pertinent 
faoienda.’ 

* P. Q. W. 429-30. Thornton the Idng’s counsel pleads that the king ‘ est 
alterius condioioms quam prius fuit et quasi altera persona.’ The earl repliee, 

•Bna et eadem persona ost tarn in statu regio quam in statu quo vooabatur 
commnniter Dominus Bdwardus’— King Edward la the same person as the 
Xiord Edward ol former times. 
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gono so far as to modify the formal language of our law. Of 
course lawyers and judges .and ovou statutes have now f<w a 
long time spoken of the rights of the Crown, have spoken of 
the Grown as doing this, that, and tho other act. Still in (ho 
strictest language of the law, tho lar>guage of pleading, the 
Crown does nothing ; it does not sue, it does not probocuto ; the 
king or queen does it all. A personification of the crown has 
been requiicd, not so much by any purely ‘juristic necessities,’ 
as by constitutional dootiinos which, though they may now-a- 
days be as well observed as any laws could be, are none the less 
no laws. Under the cover of the crown — that ‘ metaphor kept 
in the Tower,’ as Tom Paine called it — our slow revolution 
is accomplishing itself. In the thirteenth century this golden 
circlet is beginning to be useful. We first hear talk of it when 
crimes are committed, not only against the king’s peace, but 
also against ‘ his crown and dignity.’ Then wo hear of rights 
which are inseverably annexed to the crown; they indeed 
make tho crown, for tho king’s crown is to do justice and keep 
tho peaces This is pleasant doctrine for the king, if it is 
also a sound dootrino for the state ; it enables him to resume 
‘ lihortios’ which have been alienated from the crown and chock 
tho growth of soignorial ju-stice. In tlie fourtoeuth eontnry it 
is possible to say that tlio crown, liko a church, is alwoys iindor 
ago and that no lapse of time lyill bar the demands of this 
[p. 810] quad infant *. But as yot to distinguish betweou the crown 
and the king, between the king and tho man, is to leach a 
treasonable doctrine. In Edward IP's day that doctrine be- 
comes prominent and charges of holding it are bandied to and 
fro. The barons who are leagued against one of the king’s 
favourites. Piers Gaveston, are said to hold that allegiance 
is due rather to the crown than to the -person of the king. A 
few years afterwards the barons who are leagued against 
another of the king’s favourites, the younger Despenser, accuse 
him of having held this very doctrine, and, owing to their 
success, it becomes for all time, to use Coke’s phrase, ‘ a damn- 
able and damned opinion.’ But all this lies in the future 

1 Biaoton, f. 56 b; 'Bst enita aoroua regie faoere iaetioiam et iudieium et 
tenere paoem, et sine guibua corona oonsistere non potest, neo tenere.’ 

3 Plaoit. Abbrev, p. 869 (16 Edw. 11.}: 'de iure ooxonae suae oto., qnae 
semper est quasi minoris aetatis.’ 

* Cbionioles of Edward 1. and Edward II. ed, Stubbs, i. p. 163, ii. p. BS, 66 ; 
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Wo are not contending that the pn)piii‘taiy tlioory of the 
kingship — if wo may give that name to the doctrine which 
we have beon endeavouring bo expound — is the most aueu'ut 
theory, or that it ever fully expresses all the facts and thmighls 
and feelings which determine what a king shall bo and what a 
king shall do. Probably there has been a ono-sidod develop- 
ment of those elements in the ancient ideas which have been 
found capable of legal treatment, while other elements have 
been forgotten or extruded fi'om the sphere of law. The 
Conquest of England, the strong monarchy, the tyranny (if we 
please to call it so) which was founded by the Noman kings, 
have favoured those and only those notions which exalt the 
king and give him a property in his kingdom Still the 
phenomenon in question is not purely English and can not be 
explained without reference to the history of jurisprudonceh 
The elements in the old tribal kingship which survived in the 
struggle for existence were those which in the then state of 
legal thought were capable of being accurately expressed and 
defined. For vague thoughts, for half thoughts, tho lawyer can 
find no place. What, for example, is he to make of a title to 
the crown which is partly hereditary, partly elective? Tho 
elective element can not be developed, for no one can define 
who are the electors, no one as yet has rules about the powers rp.fiU] 
of majorities. Therefore thf elective element must perish or 
become a mere form. And so with the king’s lands. Either 
they belong to him or they belong to some other person or 
persons. Say for a moment that they belong to the nation, 
how can such a doctrine be enforced when as yet we have no 
idea, or but the vaguest idea of official capacities, of trustee- 
ship, of corporations aggregate and corporations sole ? We do 
not wish to prejudge any debatable questions of early English 
history, but that men had clear ideas about these matters in 
the tenth century and lost them during the twelfth and thir- 
teenth, those ages of brilliant intellectual progress, is not easily 
to be believed The one general result to which we come at 
the end of this long and variegated chapter is that even in 
Bracton’s day the number of legal ideas is very small and 
public law has hardly an idea of its own. 

StatntsB of the Bealm, i. 182 ; Oalmi’B Case, 7 Ooke’a Bep, 11 ; see also In 
re Stepney EUcttm Petition, 17 Q. B. D. 54. 

^ Gierke, D. G. B. ii. 564-8. 



CHAPTER III. 

JURKBIOTION .AND THE COMMUNITIES OP THE LAND. 

{p.Bia] In an exposition of any system of law, ancient or modem, a Hmb o! 
large space must be given to the composition and competence ^riediotton 
of courts. In a statement of modern law, however, we should 
hardly place this topic in the forefront, Courts exist for the Bohomc. 
purpose of defining and enforcing the rules of substantive law. 

But when we are dealing with the middle ages, we can not 
thus regard what wo may call the ‘law of jurisdiction’ as 
merely subsidiary or ‘adjective.* It is intertwinod with tlio 
law of property and the law of personal status and this iu 
many difibront ways. In the first place, jurisdiction is a pii>- 
priotary right, or the subject matter of pi'opriotary rights, 
profitablo, alionahlo, inheritablo rights, which are olton bound 
up with the tenure of land. In the second place, jurisdiction 
is ono of the main ties which keeps society together; the 
man is hound to his lord by this as well as other bonds; he 
is not merely his lord’s man and his lord’s tenant, hut he is 
also his lord’s ‘justiciable’; his lord is hia ‘sovereign’; he 
owes to his lord not merely service hut also suit; and thus 
once more the law of jurisdiction is implicated with the land 
law*. Turning again to the masses of unfree men, we see 
another connexion between jurisdiction and ownership. If we 
examine the rights of the lord over his villein we findj it 
difficult to decide where ownership leaves off and where juris- 
diction begins ; we may have to say, either that the idea of 
ownership, the master’s ownership of the slave, has been tem- 

tp.513] pered by the idea of jurisdiction, or that rights of jurisdiction 

1 T. B. IB Edw. n. f. 671; 'le frlooi fait son jnsiiBiiblo.’ Stat. 28 Edw. 

UI. 0 . 11 : ' cdui g.e est Bovoreigu de la ville.' 
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aie being oonverbod inlo riglils of ownoi’Hhip, Agniii, wo hiivo 
to form the notion of dilforont sphoroa of juriatUolion, and tliia 
must colour onr treatment of important private righta. It ia 
not enough to say that a man has a right in land : wo must 
add that it is, or is not, a right protected by tho king’s courts, 
for although it may be ignored there, still it may bo protuotod 
by other courts, for example by the court of the manor. Nor 
is this the result of a mere division of laboiu’ such as at 
the present day may send patty cases to petty tribunals. The 
various courts have their roots in various priuciplos, in various 
rights, the rights of the king, of the church, ^of feudal loi-ds, 
of ancient communities. Lastly, we have been compelled to 
break off our discussion of the ‘land communities,’ as we have 
called them, because we could not describe thoir organization 
without speaking at some length of courts^Jbek-eSnstitution and 
competence. In the main the orga^^ation. of these oommu- 
nities is justiciary j the shire ha^ji^urt, the hundred a court, 
the manor a court, the horoudi^ court, and in a large measure 
it is this that makestj^^ire, tho hundred, the manor, tho 
horongh into a oomimlmtas. Thus in spooking of jurisdiotion 
we shall naturap(jl^e led to describe the nature of those oom- 
munitics an^o consider why somo of them are, whilo others 
of them ajjS not, attaining porsonality. 

Tiio If we/eave out of sight the courts of the church and oon- 

thiit aff” vcenkate our attention upon secular justice, we sec at first 
See™' ® certain theoretical unity. Wlio, asks Bracton, ought 

j'idgo in temporal causes? The king; no one else: — 
ting. this is the meaning of the kingship, that* the king should do 
justice to all. It is want of time and strength that authorizes 
and compels him to depute his duties to others. All temporal 
judges are his delegates! But Bracton was a royal justice, 
and, though he could easily show that he and his fellows 
derived their authority from the king, he does not attempt 
to ^prove, and could hardly have succeeded in proving, that, 
even in legal theory, all the jurisdictional powers of the feudal (;p..n4] 
lords were delegated to them by the king. The law of hia time 
is obliged to distinguish the ‘regalities' that are delegated 
from the powers that have another origin. Easier would it 
have been to show that as a mere matter of fact, despite all 
theories, despite the words of the Great Oharter, the king’s 
r BrEWton, f. 107-8. 
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court was mastering all the juadoo of the land, was sub- 
ordinating to itself the feudal courts, was making them insig- 
nificant; but in so doing some startling contrasts botwoon facts 
and theories would have been disclosed. Even tho ancient 
courts of the shire and the hundred, courts which had no 
lords, courts which were presided over by royal officers, might 
have occasionod doubts: — could the suitors who made the 
judgments in these courts be called the king's deputies? 
Braoton tolces the easiest of courses, that of ignoring diffi- 
culties ; ho asserts the broad principle that all temporal juris- 
diction is the king’s, and leaves ns to discover how far either 
facts or legal theories oan be brought under this principle. 
Still the assertion is important ; the principle is not the mere 
speculation of a lawyer; it has been making itself good as 
against other principles which in part were older, in part 
were newer, making itself good against tribalism, oommunalism, 
feudalism. 

It is nob, however, with a discussion of this dogma that all 
‘ ordinary,’ ie. non-delegatcd, jurisdiction is in the king' that 
we can begin our investigation. We must look at tho courts 
as they exist at tho close of Henry III.'s reign, prefacing any 
further remarks by a sumraaiy statement, which may show 
the main outlines of the system, though it will nogloot ox- 
ceptional casoa 

For the pui-poses of temporal justice England is divided 
into counties ; the county is divided into hundreds ; the hundred 
is divided into vills or townships®. The county has a court, 
the hundred has a court, the vill or township as such, has no 
court ; but tho vill is an important unit in the administration 
of the law. Again, the vill is very often coincident with a 
manor and the manor lias a oonrt. 

The county court meets once a month. It is presided over 
by a royal officer, the sheriff, who in some matters is assisted 
and .checked by elective officers, the coroners. It is attended 
by suitors {seotatores), certain freeholders of the shire who are 
bound to attend it, to do suit (facers sectam) to it. They are 

^ Sraoion, f. 108; ‘Diatom esi in proximo ds ordinaria inrisdiotione quae 
pertinet ad regem, oonseguanter dicendom est da inrisdiatione delegata.' 

® This is not atoistly true, loi the Till may well extend into Wo or three 
hundreds and into Wo oounties, I'or some examples sea Committee rm Farieh 
Boundaries, Farl. Fap. 1873, vol. 8, p. 2S6. 

p. u. L 34 
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the judges or doomsmon (iudkntores) of the court, tt untor- 
tains some of the initial proceedings in criminal casca^ hut for 
the more part it is a civil, non-criminal court ; it has an originfU 
jurisdiction in personal actions ; real actions come to it wlion 
the feudal courts make default in justice ; oases ai-c sent down 
to it for trial by jury from the Iring’s court. 

The hundred court meets once in throe woelcs. Normally 
its president should be the sheriff or a bailiff to whom the 
sheriff has committed the hundred ; but many of the hundred 
courts are in private hands, and, when this is so, the lord’s 
steward presides. IVeeholJers of the hundred owe suit to it ; 
these suitors ate the doomsmen. Its competence seems much 
the same as that of the county court, though its powers are 
confined within narrower geographical limits ; but real actions 
do not come to it, nor do we hear of actions being transmitted 
to it by the king’s comt. 

Twice a year the sheriff makes a tour or turn (ttimus wee- 
comitis) through all the hundreds of the county. He holds 
each of the hundred courts and on these occasions many 
persona besides the oi-dinaiy suito ought to be present. Ono 
of his objects is to hold a view of frank-pledgo {vms franei- 
plegii), to seo that all persona who ought to be, are in a 
tithing. For this purpose strict law might require that nil 
such persons should bo present, but often they socm to bo 
sufficiently represented by the chief pledges (capitales plegii), 
the heads of their tithings, the tithingmen {decemarii). The 
curious organization of ftank-pledge is interlaced with the 
organization of townships and of manors, and the tovmships 
also have to be represented at tbe sheriff’s turn, each by 
its reeve and four of its men; for another object of the turn 
is that the sheriff may hold what we may call a ‘ police court.’ 
Presentments respecting crimes and minor offenoea are there 
made by the representatives of the townships and a jury of 
freeholder The presentments of minor offences are disposed 
of on the spot ; presentments of crimes merely serve to initiate 
proceedings against the accused who will be tried by the [p.«i6] 
king’s justices. In his ‘ turn ’ the sheriff acts as a judge with 
powers delegated from the king, and seemingly the suitors of 
the hundred have nothing to do with the judgments. 

»i This we may say is the national system of local courts, and 
these courts for want of a better title we may call ‘communal’ 



cn, iir.] Junsdiotion and Communal Affairs. 531 


— ^thoi'oby moaning that the court roprosonla, though it is not 
oloctod by, a oormiunUas. From them we must distinguish 
courts winch in a wide sense of the word we might call feudal, 
but which it may bo better to call scignorial ; they are courts 
which have lords. These seignorial courts do not form a system 
comprising the whole laud, but are dotted about sporadically. 

We must divide their powers into two classes. It would seem 
that the mere fact that a man had tenants gave him a right 
to hold a court of and for them. A court authorized by this roufloi 
principle, which we may call the feudal principle, would have, 
at least over the freehold tenants, but a purely civil, that is, 
non-criminal, non-penal, jurisdiction; it would be competent 
for personal actions and also for real actions in which freehold 
lands were demanded ; but the latter could only be begun by 
a royal writ (Ibreve de recto tenendo) and might easily be 
removed from it by a similar mandate. Over nnfree persons 
and unfree tenements its authority would be more ample; 
about the title to lands held in villeinage it would be able 
to say the last word, it could enforce the manorial custom and 
inflict minor punishments upon tho villoina. Probably there 
was nothing in law to prevent a lord standing high in the 
feudal scfilo from holding a single court for all his tonants, 
and occasionally we road of tho court of a wido-sproad honour. 

Usually, however, the lord's court is the court of a single manor 
and very frequently the manor is a single vilL Tho legal 
theory of later times distinguished between tho court for froo- 
holdera and the court for customary tenants, calling the former a 
court baron, the latter a customary covert ; in the court baa’on, 
it is said, the freehold suitors (seotatores) were the judges ; in 
the customary court the lord’s steward was the only judge; 
but it is very doubtful whether we can carry back this dis- 
tinction into the age of which we are now speaking. 

Contrasted with the jurisdictiona] powers whioh a lord has FranoWse 
merely because he is a lord with tenants, stand the franchises, 

Iip.617] liberties, royalties {UbertcOes, regalia), powers and immunities 
which can only be possessed by those to whom the king has 
granted them. These franchises were of the most various 
orders, ranging from the powers of the palatine earl to those 
of the lord of a petty manor who had merely the view of frank- 
pledge and the police jurisdiction that was incident to it. This 
last franchise was common, and the court in which the lord 

34--2 
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exorcised it twice a year was aainiriup; the name of n Iwt 
Iiaots. (lata)] it wos a polioo court for tho prcaontmoivt of odbuooa 
and for the punishment of minor oUcnccs ; it wiis c<)-ni'ilinai,(' 
with tho sheriff’s turn. Sometimos tho lord had yot higher 
justice in his hands and might hang thieves Lalceu in tho ae.t 
of theft; and thus gradually we ascend the scalo of 'royallies’ 
which leads up to the palatine earldoms. 

Borough The cities and boroughs— vills, that is, which have attained 
courts. ^ certain degree of organization and independence— have courts’ 
of their own. But of these municipal courts very little can he 
said in general terms ; they are the outcome not of laws hut of 
privileges. 

Tho ling’s Above all other courts rises the king’s court, which has 

gradually been dividing itself into three permanent courts, 
the King’s Bench, the Common Bench, the Exchequer. But, 
besides these permanent and central, it assumes temporary 
and local forms. Royal justices ai’e sent into the counties 
under divers commissions ; it may be to take the assizes (pos- 
sessory actions) of the county, it may ho to deliver the gaol, 
it may be as justices in eyre (in il/in&i'e) to hold all tho pleas 
of the county, civil and criminal. In this last case the jnsticos 
preside over a very full, solemn and prolonged mooting of tho 
county court. In one way and another, now by tho evocation 
of causes, now by the invention of new actions, tho king’s 
courts are not merely reducing all other courts into siihorcli- 
nation, hut ore making them petty courts, courts for tho 
smaller affairs of the smaller folk. 

Such being the main outlines, we may endeavour to fill in 
certain parts of the picture, avoiding much repetition of those 
matters which have been suflBciently discussed by historians of 
the English constitution. 


§ 1. The County. [p. 

The Of the origin of the various counties we shall therefore say 

nothing! ; but there is one phenomenon which deseiwes a few 
words, namely, the ‘ detached part of a county.' The map of 
England has never shown such striking examples of dissipated 
counties as those displayed by the map of Scotland ; still the 
t See Stabte, Oonsl;, Hiet. i. 122. 
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total number or otisoB in which a county haH liad outlyinf> 
inonibera ia by no means small*. It seems certain that many 
of these anomalies are due to very anciont oausoa; poRsibly 
ill a few cases they take ns back to the days of intertribal 
warfare ; more probably they illustaate the connexion between 
property and jurisdiction. The lord of a hundred in one had 
an estate lying in another shire ; he obliged all his men to 
attend his hundred court ; such a proceeding may or may not 
have been wairantcd by some royal charier. Thus Domesday 
Book includes in Worcestershire islands which are surrounded 
by other counties. These islands belong to the hundred of 
Oswaldslaw, which belongs to the church of Worcester; but 
then these islands themselves belong, in a somewhat different 
sense, to the same church ; the church is lord of the land, lord 
also of the hundredal jurisdiction. These 'detached portions 
of counties ’ seem to bring before our eyes the struggle between 
national and private justice ; their small significance in English 
history and iheir rapid descent into the category of potty 
nuisances show how that struggle was decided*. 

Of the county oincor.s, again, wo need say but little since TUo 
coustitutienal hi-stery Inis taken them under her preteetion. X},™, 
''J’ho earl, c.vcopt in tiio onso of the iMilatinc earldduis, has little 
1,0 do with tho govonnmnit of tho county whicli gives liim his 
title ; oven before tlio buginning of legal memory he has, we 
may say, nothing to do with tho county, save to ho girt with 
its sword and to rouoive a third of its pleas, 'the third penny 
of tho county".’ On tho other hand, the sheriff, who, despite 
the fact that in Latin ho is viceoomes and in Ereuch le maoount, 
has never been the vice-geront of tho eai’l, ia the governor 
of the shire, the captain of its forces, the president of its court, 
a distinctively royal officer, appointed by the king, dismissiblo 
at a moment’s notice, strictly accountable to the Exchequer". 

* A great deal of informalioa may be gained from Schedule H to the Statute 
2-8 Will. IV. o. 64. 

‘ In 1269 the undcr-eherifl of Staftordehiie is charged with taking a viU out 
of one hundred to put it in another whioh he formed in fee ; Staflordebire 
Colloctione (Salt Soc.), iv. 170, 

‘ Stuhba, Const, Hist. i. 889-894 ; Bound, Qeofirey de Mandeville, 287. 

^ The continued uee of the English title might he euHioiently proved 
by its reappearnuce on the surface of legal history in later days; hut even in 
the thirteenth century we hear of looal exactions whioh are known os shin'euei 
welcome, ecirrewesoot, ohU'yveieliot, i.e, mscllium viaeconUtUj B. H. i. 187, 484, 

484. 
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A danger liliat shoriffdoniB would bocouio horediliavy otliceH Iiuh 
been surmounted; at the ond of llio tliirLcoiith ceuLiuy a 
danger (if such we think it) that sheriffdotnB will bcifomo 
elective ofiSces is being surmounted in spite of popular de- 
mands which gradually die out, and pious forgeries Avhieli 
long trouble the stream of legal history*, Already before tlio 
beginning of the thirteenth century the sheriff is losing some 
of his powers; before the end we see the first germs of an 
institution which is destined to grow at bis expense, the 
knights assigned to keep the peace of the county whoso suc- 
cessors will he justices of the peace. But the sheriff of this 
century, still more the sheriff of the twelfth, is a great man 
with miscellaneous functions, military and financial, executive 
and judicial. Below him in rank and of more recent origin 
stand the coroners, or, to give them their full title, the keepers 
of the picas of the crown (custodes placitorum coronae). Nor- 
mally the county has four coroners who are elected by the 
county in the county court. Their origin is traced to an 
ordinance of 1194. The function implied by thoir title is that 
of keeping {ciiMod^e) as distinguished from that of holdiug [p. nao) 
(ten&re) tho pleas of the crown; they arc not to hoar and 
determine causes, but are to keep record of all that goes on 
in the county and concerns the administration of cviminal 
justice, and more particularly must they guard the revenues 
which will come to the king if such justice be duly done". 

The ‘county' is not a mere stretch of land, a governmental 
district; it is an organized body of men; it is a oomnunitas, 

We must slop short of saying that it is a corporation. The 
idea of a corporation is being evolved hut slowly, and our shires 
never become corporations, so that in later days the tenn 
‘ county corporate ’ is employed to distinguish certain municipal 
boroughs, which have been endowed with the organization of 
counties, from the ordinary shires or ' counties at large.’ With 
such ‘ counties corporate ’ we have not to deal ; they belong to 

^ Befaienoe is here mede to the chapter De lierttocMw (Schmid, cap. 32 n) 
interpolated into some copies of the Leges Edwsrdi Oonfessoris. As to heredi. 

‘ taiy sherifEs, see Stubbs, Const. Hist. i. 205 ; as to elsotivp shetifle, ibid. ii. 

208 - 8 . 

* Stnbbs, Const. Hist, i, 606. Though we see no leason to reject tho 
aommon doctrine that the general inetitntion of coroners is dne to the measure 
of 1194, still the ofSoe of keeping the pleas of the eiown may have been 
known at an earlier time. Bee Gross, Coroners’ Bolls (Seld. Soo.) Ihtroduetion. 
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anoliliar ago, r)iit attoiidiiig only to tho 'conn tics at largo,’ wo 
iiotiico thiit the law and tho language of our jioviod ai'em at 
first sight to treat them much as though they were corporatione, 
aird in this respect to draw no hard line hotwocii them and 
tho cliartored towns; tho borough is a communitas, so is the 
county. It would even seem that under Edward 1. the county 
of Devon had a couimou seal*. This may have been au ex- 
ceptional manifestation of unity; but John had granted to 
Cornwall and to Devonshire charters which in form differed 
little from those that he granted to boroughs : — ^if a grant of 
liberties might he made to the men of a town and their heirs, 
so also a grant of liberties, a grant of freedom from forestal 
exactions, a grant of tile right to elect a sheriff, might be 
made to the men of a county and their heirs®. But the county 
tp.6si] was apt to find its unity hronght home to it in the form of 
liabilities rather than in the form of rights. The county was 
punished for the mistakes and misdoings of its assembly, the 
county ooui-t''. 

In the language of the time this proposition that tho'Ebo 
oouiity must answer for tho acts and dofaults of tho county 
court appears as a truism, for it can only ho (!xpro,4Hod by 
saying that tho county must answor for tho nets and dofuultH 
of tho county, County and county court arc so thorougldy 
one that tho saino word stands for both. Rarely, if over, do 
wc moot wilih luiy such term as cai’ia oonukthis or ouriu do 
comiiatui', the assembly is tho comitatiia, and ovory sossiou of 
the assembly is a oomitaiiis; for oxamplo, wlion a man is to 
be outlawed, a proclamation commanding him to present him- 
self must bo mado in ' five successive counties,’ that is at five 

> Oaleudatinm Uonealogioum, p. 4.87; a loily ends a dooument Trith tliese 
words 'la oaius rei lestiiuoniam uigiUam mourn piaesontibus apposni, et (laia 
sigillam meum esi. inoognilum sigUlum oomitatas Uevonias opponi proouravi.’ 

Al a later time the hvindieds have seals, hut these ore the outoome of a statute 
relating to the transmission of vagrants. 

® Sot. Oort. 122, 162, Bot. Cl. i 4S7; it. 25, 100. Honr^ II. by charter 
granted to the men of Derbyshire that thoir oounty court should be hold at 
Derby instead of at Nottingham. 

‘ It will be remembered that to this day the county is an indictable unit, 
though no corporation. The diffionlty occasioned by the fact that the oounty 
oould not hold land was met by a statute of 1868 (21 and '12 Vic. o. 62), which 
provided ioi lands being held by tho derk of the peace. At a mnoh earlier 
time we find the }udges puzzled by tho question how damages under the ytatote 
of Winohester can ho recovered from the county ; T. B. Pasdi. 17 Sdw. II. 
f, 680. 
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succahsive sessions of Lhe coimty oourl/. Tliu iickiiU iissoinlily 
of meti sitting ot a certnin time and placo is tlio county ; tho 
permanent institution of which that particular iiwnibly is, 
as it were, a fleeting representation, is tho county ; the county 
again is a tract of ground; the county is tho whole hotly of 
persons who hold lands or reside within that tract, whothor 
they participate in the doings of the assembly or no. And so 
with the word shire, which is maintaining its ground alougsiile 
oovmiy ; if an abbot and his tenants arc to be freed from the 
duty of attending the county court, it is quite enough to say 
that they are to be ‘quit of all shires’ {quieH ah omnibus 
schiris). What we say of the county is true also of the 
hundred; our law Latin has no such term as ‘the court of 
the hundred’; the ‘hundred’ is a district, a body of land- 
holders and residents, a court, the session of a court. 

Meutiiy of This absolute identity of the county aud its court might bo 

Sty abundantly illustrated from the rolls which describe the pro- 
oeedings of the justices in oyi'e. They come into the county; 
the whole county is convened to meet thorn ; the county gives Cv-CM] 
evidence, answers questions, records its customs, expresses its 
suspicions, is believed or disbelieved, is punished. Thus the 
justices visit Lincolnshire in 1202 ; the county gives one account 
of proceedings which took place in the county, the coronera 
rolls give another account; tho testimony of tho latter is 
ti'eated as conclusive; tho jiatices therefore are on tho point 
of fining or amercing the county, hut the county forestalls 
their judgment by offering a sum of £200 to be paid by the 
county*. But not merely is the county thus visited in its 
home; it has often to appear at Westminster and answer 
touching its misdeeds, in particular the miscarriages of justice 
which have taken place in its court. A writ of false judgment 
{de falsa ivdifsio) is brought against the county ; thereby the 
sheriff is directed to ' record ’ the proceedings that have taken 
place in the county, that is, to cause those proceedings to be 
recited or recapitulated iu the county court, and then to send 
four knights to bear the ‘record,’ written or uu written, to 
Westminster. The knights oome there; they bear record, or 
rather the county bears record through their mouths, for what 
they say the county says. The compl^nant disputes this record 

^ Ssleot PleOiB of the Growiit i* pi. B8. This yolniae oouteius other 
illaBtrationB of the Bame piluoiple. See aUo Madox, Exoh. i, 667. 
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and ollura batUo; iiho oouiiLy nuinUiiis ilio kiiLli ol' its 
record and offers io provo it by iilio body of a free man of tbo 
county, who — so wo foar — is no bettor than a liired champion'. 

Tho county must pay for iks false judgments'', 

The constitution of tho body which thus represented, and OoiiHtitu- 

<11 1 1 , , 1 » 1 i l''® 

maced was, the county has boon tho theme of sharp contro- (.(umiy 

versios"; but it has usually been discussed in its relation to 
the history of parliament. Two opinions have prevailed ; some 
would make the county coui’t an assembly of all the fi’se- 
holdera of the shire, others would make it an assembly of the 
tenants in chief. Both of these theories have the merit of 
being simple, but the demerit of being too simple to meet the 
[p, 62 S] facts disclosed by documents of the thirteenth century. Of 
the county court as it was at that time we will first apeak, 
and, this done, we may be the better able to undeistand the 
sparse evidence that comes to us from an earlier age\ 

And firat we must notice that of any right of attending the Suit of 
county court wo road no word. Of the duty of attending it we n'jlia iut n 
read much, and obviously this duty was irksome. Mon sook 
for ohartorH which shall ahsolvo them from it. Jn the twelfth 
ooutury immunitios of this kind wore froquoutly grnuLod to 
religious houBos and ocoivsiomlly to layinou, and, at least in 
aomo cases, not inorcly tho grautoos thoinsolvoa hut all tludv 
tonants wore dolivorod Iroin the burden of doing suit to tho 
ci>i)imunal courts'. Prooiso calculations about such a matl,or 
are impossible ; it must sulBoo therefore to say that boforo the 
beginning of Edward L’s reign large tracts of England enjoyed 
a chartered liberty from this burden. To ebartered we must 
add prescriptive liberties ; to immunities that were legally 
valid we must add others that were actually enjoyed. Prelates 
and barons ‘subtracted the suit’ — such was the phrase — due 
from themselves and their tenants whenever they saw a ohanoo 


^ Note Book, pi. 40, 212, 243, 445, 9S6, 1019, 1180, 1412, 1486, 1672, 1730. 
Obseive In pi. 1019 'Bt ootuiiatae lioo defenOit pioeoise,' end in pi. 1412 ‘Bt 
comitatue dioit quod tale fuit leooidum.’ 

- Madox, Qxoli. i. 663 (81 Hon. IIL); the whole county of Noifolk owee 
dOll foi a false judgment. 

® See Stubbs, Const, Hist. ii. 208-232. 

* Maitland, The Snitoia of the County Court, E. E. B. ill, 418. 

® In some oases it is quite olsar that the immunity exoases not only the 
ginntee himself but also hie tenants from suit of couit ; m other oases this is 
loft in some donhi. See onr first edition, L 628. 
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of doing this with impunity, <«id a, long ooiitimioil subti'iu'li<ui 
would ripen into a lawful fi-anchise. 

Suitai Nor ia this cause for surprise. Lot us try to picturo (o 

SbmioM. ourselves the position of some petty freeholder whoso lauds 
lie on the north const of Devon. Onoo a mouth ho must 
attend the county court ; once a month, that ia, he must toil 
to Exeter, and we can not always allow him a hoim Even 
if the court gets through its husiness in one day, he will bo 
away from home for a week at least and his joumoyings and 
sojoumings will he at his own cost. When he returns he will 
have to rememher that the hundred court meets once in throe 
weeks, the manorial court once in three weeks, and that he 
owes suit to both of them, Is it credible that all freeholders 
discharge these duties? 

UiocoSrL^ In Henry Ill’s reigu the county court is usually holden 
once a month. The third edition of Magna Carta, that of 
1217, says that it is not to be holden oftener, but adds that in 
counties in which it has not sat so frequently tho old rule 
is to prevail*. The Lincolnshire court mot every forty days' ; 
but monthly sessions seam to have been usual elsewhere ; in 
1219 the county of Surrey was amerced for holding more fre- 
quent sessions*. As to the hundred court, an oidinancc of 
1234 declared that it was to meet but once in three weeks*. 
We thus learn that before 1217 the couuLy courts had somo- 
times been holden at intervals of loss than a m(mth, whilo the 
ordinance of 1234 expressly tells as that in Henry II’s day 
the hundred courts and baronial courts had sat once a fortnight. 
It is difficult to make these tidings fit into a consistent stoiy 
with onr earlier evidence. A law of Edward the Elder had 
said in general terms that every reeve is to havo a moot in 
every four weeks*. Edgar commanded that the hundreds were 
to meet once a month*; elsewhere he adds that the burghmoot 
shall be held thrice a year, the shiremoot twice'. This last 
rule is repeated by Cnut with the qualification that the moots 
a,r6 to he held oftener if uoed he*. Henry I. ordains that the 

1 Obacter of 1217, cap. 42; ‘NuUub oomitatus de oetaro teneatm- nisi ds 
mense in mensem, et nbi maior terminus esse scilebat, major ait.’ 

s Hote Sook, pi, 1730: ‘Oomitatoe lanoolnioe semper eolet sedeie do xl. 
diebus in xl. dies.’ 

• Note Book, pi. 40. * Statutes, i. 118 ; Ann. Dunetap. p. lf)9. 

s Edward n 6. « Edgar 1 . 1. 

» Edgox III. 6. * Onut H. 18. 
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counliioa and hnndrods arc to sit as they did in tliu Ooidbssoi's 
day and not otherwise ; if more iroqnont soBsions are recinin'd 
for any royal business they will be aunimonod*. An ux]iositiou 
of tills ordinance, which aeoms to bo the work of a oontom- 
porary, declares it to menu that the ahiremoot and burghinoot 
[p. 629] arc to bo holdon twice, the hundrodinoot twolvo tiinoa a yoai', 
seven days' notice being given unless royal business doinands 
a departure from this rule. To theso assemblies ore to coino 
all the lords of lands. Twice a year, however, a specially full 
hundred court (the sheriff’s turn of later days) is to be holdon, 
at which all the free men (liben) are to bo present, whether 
they be householders or dependants, in order that tho tithings 
may be examined and found full®. To this exposition we must 
return ; for the moment we have only to notice that the county 
court is to all seeming held but twice in the year, How to 
reconcile this with the state of things existing a century later 
and presupposed by the Ghartor of 1217 is a difficult question. 

Has the burden of suit been multiplied six fold? 

Now that a court with much judicial business will sit but I’nli ciiiirts 
twioo a year wo oau hardly bcliove. Medieval ]n'ocoduro ro- mclmftto’’ 
quirod that a suit sliould como bolbro tho ciiiirl on many 
occtjBious before a judgmoiit could ho given. Tho pavtios inusli 
n]i|ioar in person, not by attorney; roads arc bad ; Himiilo justice 
roiiuives that a dofondant should have ample opportunity of 
appoaring hoforo he is tvoatod os contumacious*. According 
to tho law of the thirteouth contury no mun could bo oiitlawud 
until ho was quinio emetm, that is until his ap])i‘araucc had 
boon domandod in fivo sucoossivo county courts. If wo suppase 
that the court sat but onoo in six mouths, then the process of 
outlawry, which wc may well suppose to bo very auciont, could 
uot be accomplished in less than two yoai'S and a half*. We 

1 Writ in Select Oharlers; IiiebermasD, Qaadripfirtitna, 109, 

* log. Hour. 7, 8, Dl, § 2. 

® In an action for land in a local couit, the pcibou in poawaBion wan often 
allowed ‘three nummounen, three defaults and three essoins before appeaianoe ’ 

(Select Fleas in Manorial Courts, i. 107, 112 — 120) so that If the court sat but 
twice a year he would have some four years before tbs day for answering the 
demandant would arrive. The MS. Booh of Cerne In Cainb, tTniv, libr. tolls of 
a suit between the ilbbot of Cerne and the Fiior of St Swithin’e which has como 
before ton sncoesslve county oourts and yet seems far from a judgment, 

* Brooion, f. 126 b. This rule whioh rtiiuired that the outlawry shnnld not 
take place until tho fifth, or acoording to another mode of reokouuig the fourth. 
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can hardly avoid one of two suppositions and porliaps both 
should ho combined, namely, tlmt in the days hofovo tho Con- hi.wii] 
quest the shire-moot had done little of tho oiflinary judioiiil 
work, this being usually disposed of by tho luuKlrcd oourtis, 
and secondly that between the solemn half-yearly mootings 
of the county court, at which all the suitois were required to 
be present, there intervened less solemn meetings attouded 
only by a smaller group of suitors before whom the formal and 
preliminai’y steps in litigation, the ' interlocutory proceedings ’ 
as we should call them, could be taken. This latter theory 
is supported by numerous entries upon the Hundred Rolls. 

Just as there are many men who owe suit to the two half- 
yearly meetings of the hundred court which are known as the 
sheriff’s turns but owe no suit to the intervening sessions, so, 
at least in certain shires, the suitors of the county court fall 
into two classes; many are bound to go month by month, 
while others are bound to go but twice a year; they go to 
two meetings which are distinguished as ‘ the groat counties ’ 
or ‘the general countiesV The suitors of the manorial courts 
fall into two similar classes; some must appear every three 
weeks, others twice a year’. 

But whichever of these two classes we examine, we can. not 
say that it is constituted either by all the frooholders of tho 
shire or merely by the tenants in chief. A more complex 
idea must be introduced, but one which will not be unfamiliar 
to us after what we have seen of scutage. Suit to the county 
and hundred is a burden incumbent on land. It has takou 


county oontt, is recognized in a case of 1221 : Select Fleas of the Oiown, vol. i. 
pi. 129. So also there is oonstant mention in the A.-B. doome of the ronolior of 
BnooeeeiTe watianiors, and each vonoher must have involrad at least one 
adjoninment. 

^ See e.g. the account of Oxfordshire, B, H. ii. 836-677 ; of many of the 
landowners it is said 'fadt dnos adventxis ad magnos oomitaius Oxoniae,’ or 
‘ faoit bis seetam ad duos magnos oomitatns Oxoniae.’ So in Torhshire; ‘fooeco 
solehani nnnm adTentnm singulis annis ad geneialem oomitatum Bboraoi’; 
P. Q. W. 217. 

s Xhe difflcalty noticed in this paragraph ie dieenssed by Stubbs, Const, 
Hist. i. 849. All that we can add to hie explanations is the foot that long after 
1217 two half-yesxly meetinge of the county court are dUtiugnlshed as * the 
great counides’ from the ordinary monthly meetings, and the enggestian that, 
though the Leges Henrioi spsah only of the great half-yearly meetings, there 
may also have been monthly meetingB attended only by a small body of suitors. 
The history of the Frankieh oonrts supplies analogias. 
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root in pavbiuular acroa. FooffmonLa aiul privato l)ar<;aius can 
not ahift that bunion from tlio land, nor will they incrouHo 
[p.627l tlio number of suits that arc duo; but, as between the varnais 
persons intoreatod in that laird, they can and will di'termino 
who is to do the suit. We will suppose that jd holds a tract 
of land for which he owos a suit to the county; he oufcolla 
S, G and D with parcels of that land. One suit and no more 
is due. Probably as regards the king and his sheriff all four 
persons ore liable for that suit; all or any of them can bo 
attacked if the suit be not done ; but, as between tbeinselvos, 
the terms of the feoffments decide which of them ought to 
do it. 

We may be pardoned for spending some little time over this » 
doctrine, for it illustrates the complicated texture of medieval tuidcii. 
society and the large liberty that men enjoyed of regulating 
by private bargains what we might deem matters of public 
law. 

And in the first place we notice that suit to tho communal 
courts is ofton spokon of as the whole or part of the service 
by which a man holds his land; it is mentioned iu tho same 
breath with suit to tlio lord’s court, ront and soiitogo*. A 
man may hold his laud by tho scrvici' of Ruding one doomsman 
for tho hundred court, or may hold it for 0«. 2^^. and half a 
doonismim’. Then again wo find such cases os tlio following. 

In the vill of Bottisham tho Earl of Qloucohtcr has some forty 
freoliold tenants; two of them do suit to tho hundrail and 
county courts for the carl and tho whole township*. The Abbot 
of Rarasoy has a manor at Burwell : the jurora do not know 
that he does any seiwioe for it except two suits to ovory county 
court ; but those two aro actually done by two tenants of his ; 

J. A. holds a hide and does one suit, B. B. holds ninety acres 
and does the other. Any number of similar instances might 

I E. H. ii. 488: ‘W. G. holds two ■riigates oltha Abbot of Bameoy. For one 
virgate he does suit to the county of Oambtidge and the hundred and pays IM. 
towards the sheriff’s aid. For the other rugate he pays Ga. a year to the Abbot 
and does euit to the Abbot’s oouri at Broughton.' 7. B, Tiiu. 7 Bdw. II. f. 243 ; 

‘your predecessor enfeoffed ’William of the one virgato to hold by homage, 
fealty, three shiUingB a year and suit to his eourt, and for the other viigotc, to 
do suit to the hundred of A. aud the county of Hortfoid for the vill of L.’ 

* Testa de Nevill, 404-S. The word translated as doomsman is mde«, 
instead of whioh indein is loo freq^uently printed. 

9 B. a ii. 488. 
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1)6 found. Aa regarcla suit t ;0 tluj liundiod court., wo htivo 
yet more o.'tplioit tidings. The opinion of tlio jurors from 
whose verdicts the Hundred Holla were compiled wiia dis- 
tiuetly this, that suit w'aa a burden on partieidiir tenements, 
a burden not to be increased by any subdivision of llioso teiio- 
ments. They complain that the Earl of Sun’cy who holds the 
hundred of Gallow has not observed this rule. Thoro was, for 
iustahee, a tenement in South Creake containing 100 iicrea; 
it owed a single suit ; it has been divided into 40 tenements 
and 40 suits are exacted*. And so, again, if the tenoinont 
becomes partible among coheiresses, the number of suits, at 
least in the jurors’ opinion, should not be increased ; the burden ' 
should lie on the share of the eldest sister*. 

more, the Idng sets the law in motion against some- 
one who has ‘subtracted his suit.’ Now were this duty 
incumbent on all freeholders, nothing would be simpler than 
the king’s case; he would merely have to say ‘You are a 
freeholder of the county and you aro not doing suit.’ But the 
king's advocates do not adopt this easy course ; they make it 
a matter of seisin. The king demands a suit because ho has, 
or his aneastocs have, been seised of a suit done by tho tlo- 
fendant or bis predecessors in title. King Edward I. dmnmuls 
a suit to the hundred court from tho Earl of Norfolk and 
relics on the seisin of King Henry HI. The Earl oom('S 
and denies the king's right and the seisin of King Henry. A 
jury gives tho Earl a verdict and he goes quit*, If the mere 
fact that the Earl was a freeholder would have made him 
liable to do suit, the king’s counsel sadly mismanaged their 
ease. This is but one example from among many. 
a 3 *a seems inconsistent with the notion that a [p, 533 ] 

owmgTOit. freeholder as such owes suit. Somehow or another the court, 
or the king — for it is in the king’s name that the duty must be 
enforced — has become entitled to a fixed number of suits, each 
of which is incumbent on a certain tract of land. Of the size 
and nature of these suit-owing tracts our evidence only permits 
us to say that there is no uniformity, but that often a whole 
vill or manor is represented by a single suitor. It would seem 
that even ‘the great counties’ or ‘general counties’ wore not 

* B. H. i. 45S. See also the bandied of Hutnbleyaid, ibid. 471, 

“ B. H. i. 498. 

s P. Q. W. 730, 
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very large aSHOinblioa, while the courl; whiesh luol once a meul.h 
woH, at least in soaie fihires, much smaller. Possibly diffonml 
opinions as to the nature of the duty pi-evailcd in ditroront 
comities. In Yorkshire, for example, where suits exigible from 
all freeholders would have been an intolerable burden, the usual 
attendants at the county court scorn to bo the stewards of the 
tenants in chief". But iu general the assembly was formed out 
of iniscullaneous elements; there wore tenants by mililary 
service and socage tenants, tenants in chief of the king and 
tenants of mesne lords, great men and small men. Many of 
them were knights, the predecc^ors of the country gentlemen 
who for centuries to come will do justice and manage the 
county business because they like the work; but there were 
also yeomen, holders of but a virgate or so apiece, who wont 
there because they were bound to go by their tenure ; they pay 
little or no rent because they discharge a duty which other- 
wise would fall upon their lords. 

At the same time we must not credit the men of 
thirtoonth century with a thoroughly cousistcut doctriuo as tiworius of 
to the ‘real’ charaotor of the duty“. Thon“ is n coniliet of""''” 

.cnoi iiitcrosts and thoruforo a clash of thoorius. In LSIRH, whun (iho 
IJjirons’ War was at hand, thori' was an outlay ubout suit of 
court; now-iaugh'd suits are exacted as well liO counties and 
huiidrods as to rronchiao courts'*. The provi.sioii madi' iu 
answor to this outcry spoke only of suits duo to the courts of 
tho lor(l.s and docs not seum to touch the county coiu’l>s or such 
of the hundred courts as were not in private hands*. Among 
other points it decides that, when a tonomont which owes a 
suit descends to oohoira or is divided by fooffincufc, no more 
than one suit is due. This may be tho decision of a cpiestion 

1 Tlia'! Bsildwin Wake boldi. a manor of Nicliolaa de Meyiull who holds of 
Peter de hhiulay ; Peter does suit to the eounty of 7orlc by his steward for all 
Ills tenants ; therefore none is due from Baldwin; P. Q, W. 190. Iu the 
filteenlh oontury tho stewards of the groat lords seem to have been the oleotors 
lor the county of Tork. See Stubbs, Oonst. Hist., iii. Hi, as to the peculiar 
character of the Toikshire elections. 

° It may be necessary to wain the reader that the 'suit real' of old books, 
which is contmsted with 'suit seirioe,' suggests a falsehood to ue moderns. 

'Ihe word ‘teal’ iu this context means ‘royal,’ and an attempt was made at 
times to ptevant this 'suit royal’ from bsooming ‘ronl’ in the sonse iu which 
we nse that word. See T. B. 88-5 Bdw. I. p. 91, 

'* Petition of the Barons, o, 34, 

‘ Piovibions of Westminster, a. 1, 2, 8 j Stat. klarlb. o. 9. 
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that had boon open, aud wo find that llio con verso oaMO had 
been debatable. If a division of the teuoraont doe.s not iiicrm.su 
the number of suits, tbo union of several tenonients, wi' might 
argue, ought not to decrease that number. But wo (hid it 
otherwise decided, ‘for it is not consonant to law that when 
tw9 inheritances descend to one heir, or when one porsou 
acquires divers tenements, more suits than one should bo due 
for these several inheritanoes or tenements to one and the 
same courts’ ‘ Reality’ and ‘ personality,’ if we may so speolc, 
are contending for the mastery, and the result which emerges 
after the days of Lewes and Evesham seems feivourable to tho 
freeholders. When a tenement is divided, the suit is con- 
sidered as annexed to the land; when two tenements meet, 
it is deemed a personal duty. It is not impossible that early 
in the fourteenth century the attempt to compel reluctant 
suitors to attend the county court was already being abandoned. 

In the other local courts it was usual to receive and enrol the 
’essoins,’ that is the excuses for non-attendance, of the suitors 
who did not appear. But this, wo are told, was not done in 
the county courts, whence we may infer that tlioso who did not 
attend wei’e not at pains to exouse thomselves*. There is much 
in the later history of parliamentary elections to mako ns 
believe that little trouble was taken to enforco the appoarnuco 
of those who were bound to come, and that no trouble was 
taken to exclude the presence of others*. 

Besides the shape that it took once in every four weeks and [ii.ri!il) 
the fuller shape that it took once in every six months, tho 
county court may have taken a yet ampler shape upon groat 
occasions, in particular when it was summoned to moot tho 
justices in eyre, on event which, according to the opinion of 
the suitors of Henry IIL's day, was not to occur more than onco 
in seven years and which as a matter of fact did not occur 
much oftener. That the common immunity 'from shires and 
hundreds' did not discharge its possessors from having to 
appear at these grand meetings is clear. It may even be argued 
that on these rare occasions all the freoholders of the county 


’■ Writ of 18 Hen. HI. found In r MS. Eegisteum Brevimn; Oomb. Univ. 
Idb. EX V. S3. 

* The Gomt Baron (Selden Soo.) pp, 8D-1. 

' Bee Biese, Geaehibhte des Wablieohte, oap. S ; but BJese, to our tbinliing, 
pasaea too lightly by the duty of auit of oourt. 
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hail (,o pri'HOiili thomsolvoa Bui Ihc writs which auinmou those 
meutinga linrdly prevo tins' ; wo find aomo traces of poinmis 
hound by tonnro to dibohavgo Iho suit due from villa and 
manors oven whon that suit is to be done before the jualicos in 
oyro“, and the lists of persona who either sent oxetisus for not 
coming or woi'o nmorood for being absent without oxcuac do 
not point to assemblages so large os those which must have 
coino together had every freeholder of tho shire been bound to 
attend them. 

32] From a time remoter than the thirteenth century we have 

little evidence ; indeed the passage in the Leges Hennci to oomts in 
which reference has already been made* seems to tell us all 
that we can learn. It gives us a list of the persons who are to 
attend the shiremoot — episacypi, comites, vicedomini, vioarii, 
centenarii, aldeimmni, praefecti, praepositi, hartnes, vavassores, 
tungrevii, et ceteri terrarum domini. Of some of the titles 
here mentioned an explanation is to bo sought nxthcr in France 
than in England ; wo may doubt whother to tho writer’s mind 
thoy convoyed any precise moaning, whether ho meant much 
more tluiu tliat all persona of distinction, all tho groat, ought to 
coiiio*. Hut who avo tho imnirum domini ? 'fhat tiny are not 

> li'iir tliii flirin of llu) miimnons wo llot, 01. i. 1180, 47B, 17(1 ! ii. IBi, Uldi 
Jlmrlmi, (. lOl) Ii. TlrunB liluui: — 'Huinmouo iior Iidiidh HUomioaUon'K ouiiiuH 
iviuliiopinaopoa, oplHuopuii, oomlluH, ol bntomM, milUra ut lilituu U'limil-im do Iota 
tailUva tua ol do qnalllial villa iiij. li’italon liominoH ol pi-mipuBiliini ol do ipuillliot 
tiu'go xij. luKaloB ImrgunBoH xior tolaiu Inilivam tuam ol umuoH alloB do liailliva 
tim (|ui oovam iuBtioiaviiB noBlrin ibinsranlibuH vuiiin’ HoUmt ot dubonl.' Now 
to Bay ' Summou oil tbo ai'iihbiBbopo, bisliopB, carlo, barona, linightB and frno- 
holdarn of your bailiwick aud all olherB of your builiwiok who aro wnut aud 
ought to attend the juolicca ’ ia to uro a phroHo which is not too preuiau. May it 
not mean 'Summon those (fieeholdore and olhers) who are wont and ought to 
oomo’? 

* Thus a tenant of the Abbot of GlonccBter is bound to acquit tlie whole vill 
from suit to all courts of the hundred or of the county or of juatiaea aud oil 
other buits which pertain to the aaid vill; Oari. Qlouc. i. 380. At Korthloaoh a 
tenant of the Abbot ia bound to do suit for hie lord to the oounly and the 
hundred and must remain before the jaaticea in oyro during the whole of their 
scbsion; Ibid. iii. 180. 

* Log, lieu. 7, § 2. 

■* The vice^miiii may possibly be the vtaeeomiiea, tho aherilfs, who, if this 
be not BO, are omitted from the list; but tho three titles vieedomim, vioarii, 
aenlemrii coming together euggeat that the writer ia using up oil the titles that 
ho knows, whether Trench or English. Neither tho vidame nor tho viguier took 
root in England ; tho oeiUenarii may bo the bailifla of tho liuudroda, but tho 
conjunction of these three titles is rather Trench or Eiankisb than English. 
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merely the benanta in chief may fairly bo argued I'rom lilic faol, 
that vavaaaoi’s aa well as barons arc among them, Uiougli wi* 
oan nob be ccrbaiii that either of a baron or of a vavassor any 
exact definition could have been given*. Whether the term 
‘lords of lands’ or ‘ownera of lauds* was iutondod to comprise ti>' 

peraona who appear in Domesday Book os Uheri homines), may 
bo doubtful; dominus is a flexible word; but we have some 
proof that in Henry I.’s time ‘small men,’ minuti homines, owed 
suit to the county court and served aa doomsmen". Altogether 
the words of our text are vague ; they point to no one clearly 
established rule, but rather to a struggle between various 
principles*. 

One principle might be found in personal rank: the rank 
of a baron, knjght, vavaaaor, thegn. Another in the characters 
of the various tenures: military and non-military, serjeanty 
and socage. A third in the grades of tenure, tenancy in chief 
of the king being contrasted with mesne tenures. Probably 
a fourth was already being found in what wo take leave to call 
more ‘realism’ and private bargainings; suit is bocomiiig a 
debt owed by manors and acres, and those who ropresurrt the 
burdened land may adjust the burden as sooms to them host. 

If a lord attends, we are told, he thereby discharges all tlw laud 


Stapleton, Noman Bxobieqnei BoUe, i. xxxv., ea^a tbal tlio litUw vharbiii and 
centenariwi ate not mail with in Norman diplomaa ot a later date than the 
elerenth centniy. 

* Neither the theory that the vavtusor mnat needs be a Yaeaal’s vaBBiU, nor 
the derivation of hia name from vaeii vassortm eon be regarded ae oortain. In 
England the word la rare. We aaid aomewhat more ot it in uur flvHt edition, 
i. 6B2. It ia very lemarhable that in the Hat of titles now under dieouaHiou 
vdUiet does not oocur. 

> Thus in the Pipe Boll of 81 Hen. I, p. 38, there ia mention of the ‘tniunli 
iudioea et iuratoree,’ whose miadomgs have rendered them liable for a sum of 
more than 300 maths. Elsewhere the same dooument naea the terms 'miunti 
hominea’ and ' emalemanni ’ as thon^ they repraaent a well-reoognized elaaa : 
thus p. lOS, ‘iuiatorea et miuutl homines’; p. 182, ‘de tainls et dreinnls [lliegna 
and drengs] et smalemannis inter Tinam et Toodam.’ 

> Oiha difSeulty is inoreaeed by Beg. Hen. Prim. 29, § 1, where it is said that 
the king’s judges are to be the barons of the oounty who have free lands, while 
villeins, ootsets, farfhtuglanders (ferdittgi) and other nusubstaulial folk [vUei vel 
inopet personae) are not to aoi os judges. This passage seems to contemplate 
the existence of no elass intermediate between iarones and vUUaii ; but, unless 
both of these terms are used with enormous lioense, such a class there eertaiuly 
was. 



Oir. TTT. § I.] 


The Oomty, 


S‘l7 


that ho holds in dcnicano'. Suppose him to nmko a foniTuu'ut 
of part of this land ; why should a soooud suit booonio iluo ? 

Thu court i.s entitled only to auch suits as it has boon soiacd 
of in ihc past. 

Tho privilege of doing his suit by attorney to the courts of Smt by 
the county, tho trithing, tho hundred and to tho soignorial " 
couits was conooded to ovory free man by tlio Statute of 
|jp.63i] Merton in 1236''. This general concession wo may treat as 
new, though for a long time past the greater men wore privi- 
leged to send their stewards or a deputation of villagers from 
their villages", and sometimes the tenant who was bound by 
bis tenure to disohai’ge the suit due from the land was spoken 
of as the enfeoffed attorney or attorned feoffee of his lord^ 

As to the deputation of villagers, we read nothing of this in 
documents later than the Leges Beanoi, though, as will be 
seen hereafter, the reeve and four men of the township have 
to attend the sheriff’s turn and the coroner’s inquests, and 
they must go to tho county court if they have a crime to 
lU'osent, Nor do the Leges Henrid contemplalo their appeiu- 
auoo as normal:— if noithor the lord nor his Bt(>ward can be 
proMont, then tho rouvo, pidost and four men may appear and 
acquit tlio vill of its suit. Still IhiH draws our attention to ytd 
another principle that has boon at work: tho county eoui't 
rejffesonts not inoroly all tho lands, but also all the vills of tho 
shire, and it is quite in conformity with this that in tho thi)'- 
teeiitli century the suit-owing unit of land should Irequontly 
be a vill'. 

Perhaps it is this heterogeneous character of Llic county and 
hundred courts which makes it poasible for men to regard them obmaciiH- 
as thoroughly representative assemblies and to speak of them 
as being the counties and hundreds. They do not reprebcut 
one well-defined class or condition of men, and they do repre- 
sent all the lands of the shire, franchises excepted. Every 

1 Leg. non. 7, § 7. " 3tnt. Mert. a 10. ' Leg. Hen. o. 7, g 7. 

* Tbus the Prior ol Deeriiniet owes a einglo suit to the ooonty o( Oxioril for 
his manor of Taynton; this is done for him hy 3. S., hie attorney enfeoffed for 
this purpose in ancient tlmea ; B. E. in 788, 

' In one of the PhilUpps H33. of Bracton, No. 8610, f. 36 d,, a note fiom the 
eaily years of cent. xiv. says that when the oonnty is fined for false judgment, 

‘ tune soli liboii homines per guos iudieia tnlia leddnntur divites ot paupoios 
pro aeguaUbns portionlbus ooutribunnt, nalio morio disenarii, i,e< oustumaiii ' ; 
but ' soli onetnmarii ot non Ubsri homines ’ pay the murder fine, 
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landholder who holds his land freely may bo ilooinod to ho 
present there, if not in person then by someone who roproHonla 
hia land, it may be by his lord, or it may be by his tonnut. A t 
any rate the whole shire, franchises excepted, scorns responsiblo 
for the misdoings and defaults of its court, even for those 
which take place in the thinly attended inootiuga that lu’o 
holden month by month. , 

The suitors were the doomsmen of the ooui’t, The evidence [p.tsfl] 
that they bore this English title is indeed slight, but some such 
term we must useb Occasionally in Latin documents they are 
spoken of as ivdicea, more commonly as iudicatores ^ ; iustidarii 
they are not; iudicatores is a word which serves to distinguish 
them from ecclesiastical indices and royal iustidwrii’. But 
whatever may have been their English title, their function is 
put before us as that of ‘making the judgments.’ If for a 
moment we adopt Geiman terms, we can say that they are 
die Urteilfinder, while the sheriff or (as the case may be) the 
bailiff of the hundred, or the steward of the franchise is der 
Riclder. Ho is, we may say, the presiding magistrate; ho 
summons the court, he ' holds the court,’ he ' holds tho picas,' 
he regulates the whole procedure, he issues the mandutos ; but 
he does not make the judgments ; when tho time for a judg- 
ment has come he demands it fi:om tho suitors. During (iho 
Norman period this seems the constitution of all courts, higli 
and low. When there is a laial in the king’s court, tho king 
demands a judgment from the assembled prelates and bai'ons \ 

But the gradual intrusion of the sworn inquest, of the uascout 
trial by jury, soon begins to transfigure those courts in which 
tho king presides by himself or his oommissioners ; justices aud 
jurors hegiu to take the place of president and doomsmen, aud 

^ See Hazlitt’s edition of Blonnt’s l^enuies, p. VJi, citing tUe Hundred Bell 
of Hereford) ‘eolebat facete eectam ad bnndiedutn praediotum at esse uniis 
doomeman de eodem bondredo.’ But this has not been found In the printed 
Hundred Boll, 

s Haalitt'e Blount, pp. 48, 153, ‘peraervitinminveniendinnuiniudioatorem’; 

Beleot Fleae in Manorial Courts, i. p. Ixr, 'pro defeotu iudioaliornm.' In tho 
Kpe BoU of 31 Hen. 1. we find 'p. 27, • judicatures oomitatus,' p. 38 ‘ minuti 
iudioBB,’ p. B4 ‘ indices et inratores de Eborasoira,’ p. 97 ' de indioibus oomitalua 
et handretoram.’ 

» In Normandy tbe contrast la between the iiaticiarim and tho ivdieiaHi. 

See Soinma, pp. 31-3, 

< 'When a peccant vicar choral of Salisbury is brought before the dean and. 
chapter, the dean aeke the canons for a judgment : Bog, St Osmund, ii, 24. 
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proooHS is so rapid Uiul wo have iiow-a-dnys some difliciill/y 
ill (loscribing the aneienti courts without using foreign or archuie 
terms. Still the communal courts preserve their anoiont form, 
TJndor Edward I. Hongham .says that if a false judgment is 
given in the county court, the sheriff ought not to ho punished ; 
‘tho county, that is, the coraninne of the county’ is to be 
punislicd ; therefore, ho adds, let the suitors beware. PerliLaps 
in his day some explanation of this state of things was thought 
nocessaiy, at any rate he gives one; — sheriffs might err from 
partiality or from ignorance; besides sheriffs are sometjmew 
men of little substance and would be unable to pay an. amerce- 
ment if convicted of a false judgment. Therefore, says he, it is 
ordained that the judgment be given by the whole county*. 

That even in the thirteenth century the participation of the 
suitors in the judgments was no mere formality we may learn 
from records which give us valuable glimpses of tho county 
courts and their procedure. In 1226 there was a quarrel be- 
tween the sheriff of Lincolnshire and the suitors. Tho version 
of tho story favourable to tho shoriff is this : — One day ho hold 
pleas in tho county court h'oui early morn to vosportido and 
thou, siiici' many ploas remained unheard for lack of daylight) 
ho told the ' stewards and knights ami othors of tho ooiinby’ 
that they must come again next morning, hoar the plaints and 
make tho judgments. On tho following morning the hhovilV 
took his seat ; tho knights and stewards ronmiiicd outside tho 
house ; ho bado thorn come in, hoar tho plaints and mako tlio 
judgments. They refused, and even those who had onterod tho 
house left it saying that the county court should ouly be holdou 
for ono day at a time. Therefore tho sheriff, since he alone 
could not make the judgments, adjourned the plaintiila and 
defendants to the wapentake courts; seven score cases were 
left unheard. Then he held a court for the ten wapentakes 
of Anoaster, to which came many, both knights and others; 
[p.637] among them Theobald Hauteyn and Hugh of Humby ; and, the 
pleadings having been heard, the sheriff told the knights to 
make the judgments. Then Theobald arose and said that they 
ought not to make the judgments there nor elsewhere outside 
the county court, for he had lately been in the king’s court 
talking with the Archbishop and the Earl of Chester and other 
magnates and he was certain that before three weeks were out 
^ Hengham Magna, cap. iv. 
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they would have tho king’s wit freeing them from ox- 
actions. Thereupon the sherilT answerotl that for all tliia ho 
should not stay his hand from doing justice to the poor until 
he received some command to the contrary ; and ouco more' he 
bade the knights and others make tho judgments. They then 
asked leave to talk the matter’ over by thcnisolves and wont 
out. While they were in conference, Theobald and FLugh came 
to them, and protested that the sheriff was infringing Magna 
Carta and the franchises of the magnates, and advised them- 
to make no judgments. Then they entered the house, and 
Theobald as their spokesman said that they wore not bound to 
make any judgments, and abused the sheriff and demanded 
his warrant for holding pleas in the wapptako. The sheriff 
answered that he thought that he as sheriff and bailiff of the 
king had wan’ant enough, and then departed, his business 
undone. Then arose Thomas Fits Simon, the steward of John 
Marshall, and said that Hugh was wrong in demanding the 
sheriff’s warrant and that it was rather for Hugh to show why 
the sheriff should not hold pleas. And then Thomas deemed a 
doom {et mum iudiaium fecit idem Thomas). 'That’s your 
doom,’ was the scornful answer; ‘we shall have your lord boro 
presently and will tell him how you bohavo yourself i)i this 
county',’ 

Tiiflanitors We have told this curious story at length hocauso it illus- 

douiHB. trates several points, the constitution of the court by ‘the 
stewards, knights and others,’ the amount of businoss that it 
has to do, such that after a long day’s work a hundred and 
forty causes must stand adjourned, the unwillingness of the 
suitoi-s to do anything that may increase the burden of the 
suit, the position of the sheriff as the presiding officer, his 
incompetence to make judgments. Over and over again tho 
function of the suitors is defined as that of making judgments. 

And it is much rather as ‘judges of law’ than as ‘judges of [i).o»8] 
fact ’ — if into such a context we may introduce these modern 
terms — ^that the suitors are expected to be active. In the 
seventeenth century John Smyth could boast of the good 
justice done by the free suitors of the hundred of Berkeley 
where ‘ there had not been in any age any trials by jury*.’ A 
collection of precedents designed for the use of the stewards of 

^ Kota Boob, pi, 1780, See also pi. 212. 

“ Bmjth, lives of the Eerkoleye, iii. 12. 
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bill' mnuorial courbs li.aa oomo down iiO na. Tii luoati iil' bin* 
liypothoticftl pasoa all ia supposed lo go amoobhly; bho plainliir 
ploada, bho dofciulaub plciwla, and bhon Ihc steward as a uialiber 
of courso gives tho judgmeut of bho court, to the ofleob that 
tihei’p must bo an inquest or that the defendant is to bring 
compurgnbora bo prove his case. Wo may indeed read through 
almost tho whole tract without discovering that the steward 
has asisessors. But in one case the defendant does nob deny 
the plaintiff’s plaint with adequate particularity. Thereupon 
the steward bids the parties retire and addresses tho doonis- 
mcn ; — ‘ Fair sirs, ye who are of this court, how seemeth it lo 
you that the defendant hath defended this ? ’ A spokesman 
answers that the defence was insufficient. The parties are then 
recalled and the steward informs them of the judgment of tho 
court*. Probably in a manorial court the steward would often 
have his own way ; but a sheriff might find that some of the 
suitors of the county knew more law than he did, and our sLoiy 
from Lincohishiro will show that they might have opinions of 
their own about the mcaiiiug of Magna Oiivta. To give ono 
inoro oxauiplo In Edward l.’s day tlio palatinato of C/hoHlor 
had falloii into tho king's liand; tho justiciar of Ohostor was 
tho king’s oflicor. On ono occasion ho was pri'siiling in tho 
pn latino court and Ralph Ilongbura, ouo of tho royal justicos 
of England, had hooii sent thithor to act as his ahsossor. An 
fts.sis 50 of last prosontation camo boforo them; certain usual 
words were missing from tho writ. Thereupon ai-oso ono iTithn 
of Whotouhall, who was sitting among tho doonismon of the 
county, and assertod that tho Earl of Chester had dolivored 
to thorn a register of original writs and that the writ in tho 
present case conformed to that register. Tho doomamon then 
demanded an adjournment until the morrow, and then ono 
of them pronouncod tho judgment. Henghain declared that 
the judgmeut was against law and departed. Thus, even in 
the presence of a royal justice, the doomsmen of Chester 
decided questions of law*. On other occasions wo find theso 
'doomsmen and suitors’ asserting that before a judgment of 
their court is evoked to the king’s court, all tho barons and 
fii. 639 j their stewai’ds and all the doomsmen of the county must be 

* The Couit Boron (Soldon Soo.) p. d8. 

® riooit. Abbiov. 268-9. 
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summoned to decide whether they will slnnd by tlui jiulgiucnt 
or amend ith 

Towmaoi We loarn from one passage in the Leges llenrici that it' the 
judges disagreed the opinion of the majority pn‘Vivik'd“ ; in 
another passage we are told that the opinion, which is to prevail 
is that of the better men and that which is most accoptahlo to 
the justice. The latter text, though not unambiguous, aoeius 
to mean that, if the doomsmen differ about the doom, the sheriff 
or other president of the court may adopt tho ruling that he 
thinks best, but should have regard to the rank and repute of 
those who have offered their opinions’. A case would not 
necessarily be heard by the whole body of suitora In the first 
place, some might be rejected fi:om the judgment-seat for 
divers reasons, in particular as not being the ‘peers’ of tho 
parties ; for it is in this context that we first hear the phrase 
that became famous at a later time, iudieium pariwn suoruu. 

Every oue is to he judged by his peers and by mou of the same 
district ; there are to he no ‘foreign judgments,’ that is to say, 
judgments by stranger’s ; tho groat man is not to perisli by tbo 
judgment of those of lower degree’. How far this dimgorously 
ai'isLooratic principle Avas carried we can not say; to all ap- 
pearance the old soheme of estates of men, which rocogniwd 
such equations as 1 thegu = 6 ceorls, gave Avay before fondiil 
influences, while those influences were not poAvorful enough to 
substitute in its stead a classification based on tho various 
kinds or the various grades of tenure. Tho small arc not 1 o 
judge the great; — ^no more acourale principle can bo stated, 

In the second place, it seems to have been a common praoticu, 
at least in certain districts, for the parties to eloct from among 
the suitors a few judges to decide their dispute; both parties [i).64D] 

A Pluoit. Abbrev. 229, 287. 

’ Leg. Hear. c. 6, § 6. 

’ liSg. Hear. o. SI, § 2 ; * viaoat eeateatia mclioiaia el. cai iustitia magis 
aoguieverit.’ Even if imitia here means ' justice ’ and not * the justice, ’ still it 
would be for the justice to decide on which side justice lay. In these Leges the 
title iustitia seems to be often given to the sheriff or other piesident of the 
court. The general theory of the time demands that the prevailing opinion 
shall be that of the malar et sanior pais. See above p. fi09. Also see the 
Norman Somma, p. 83 : if the discreter folk aie in the minority, judgment shall 
be deferred to another session. 

< Leg. Hear. o. 31 § 7 : ‘TJnnsguiegue per pares sues est iudioandns, et 
eiusdem provinoiae; peregrina vero indicia modis omnibus submovemus.’ Ibid, 
c, 32, § 1 : ‘ neo Bummoium quispiam minorum ludioatione dispereat.’ 
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ngvoc iu choosing Uio sjimc men, or the one party woulil 
choose half of the whole luimbor, the other parly tlu' otlier 
half. 

Wo may well siippoao that the ordinary buainefes of the 
court was transacted by a small group of active tnoii. Of such 
a group wo hear something, and the members of it seem io 
bear the strange name husones or hisones. Bracton tells ns 
that, when the king’s jnslicos in eyie come into tho county and 
have proclaimed the object of their mission, they shall go apart, 
taking with them some four or six or more of the great folk of 
the county, who are called the husmes of the county and whose 
opinions carry weight with the rest, and shall have a colloquy 
with them". To suggest that in the place of this curious word 
we should read barones is easy ; but the same word occurs else- 
where. In John’s reign the county of Gloucester was amerced 
for a false judgment ; the roll which records this adds, ‘ And lot 
(iho knights of the county who are wont to take part iu false 
judgments and are buzoms ivdimi'um, bo arrestod’.’ Neither 
])aasnge would suggest tliat this title was official, or more than 
a omt name for the active doomsmon of the shirc-moot; but 
l.lu) coutoxt into which Braoton introdaces it may servo to show 
how the way was pavod for tho justices of the peace of a 
tilin' 

To what wo have said above conooniing tho eompctcucu 
this court little ctm here be added. Seemingly ils jurisdiction cDuri. 
iu actions for land had become of small importance iu the 
course of tho thirteenth centiuy. It formed a stepping-stone 
between tho feudal court and the royal court, and he who 
brought his case thus far meant to carry it further. As regards 
personal actions, in Edward I.’s day its competenco was re- 
stricted within a limit of forty shillings*. When, how and why 
.fill] this limit was imposed is a difficult question. Possibly wo 
may traoe it to an exposition which the king’s justices had 
given of the Statute of Gloucester (1278), though this statute 

^ Leg, Hem. o. 31, § 8; 'In q^nitusdam looia nlrami^ne cligilur inaioimn, 
medLetes at eis gnoinm eet nogotiam.’ The Malory of Bamaoy Abbey, o. xlvii 
p. 79, deaecibea on aotion bionght in the days bofocQ tho Conqneet ; ' \zxvi 
baronea do amiois utiiuagae poitis paii numeio olcoloa ipai iudicoa conati- 
tueinnl.’ 

2 Biaoton, f. IIS b. 

* Hacit. Abbtev. p. 85. Tlio ^YOldocc 1 llB twice lu the rocoid. 

^ Button, i, 156 ; Flela, 138. 



554 Jurisdktion md Gomvmnal A^fain, I'lUv, (i. 

on the face of it aocms to favour tho local tribiuialH, for it 
merely says that none shall have a writ of trespasa iii llu' 
Idug's court unless he will affirm that the gooda taken away 
were worth forty shillings at the least'. Bub the sum of forty 
shillings is mentioned at a nancli earlier time. In the Tu.^h 
Eegister of Writs of John’s day a writ diroobing the sheriff to 
hold a plea of debt (in technical language ‘ a J usticies for debt’) 
is given with the remark that if the debt bo less than forty 
shillings this writ can be obtained without gift, that is without 
payment to the king, while if the debt is greater the plaintiff 
must find security to pay the king a thii'd of the sum that he 
recovers". In a treatise of somewhat later date' we find the 
same rule, but the limiting sum has been raised from forty 
shillings to thirty marks. In general a plaintiff who wont to 
the county court to recover a debt did not want any writ at 
all, though the royal missive might be useful, since it would 
urgo a dilatory and not impartial sheriff to do his duty. 
Perhaps some combination botweem a rule about tho foes to 
be paid for writs and the rule laid down by the Statu be of 
Gloucester produced that limitation of tho competence of our 
local courts which in the ond was thoir ruin. Howovor, in 
Edward I.’s day ruin was a long way off ; forty shillings was as 
yet a good round sum. 

One act of jurisdiction, one supreme and solemn act, coulil 
comity be performed only in the county courts and in the folk-moot of 
London, the act of outlawy. Even the king’s ooirrt did not 
perform it. The king’s justices could order that a man should 
be ‘ exacted,’ that is, that proclamation should be made bidding 
him come in to tho king's peace, and could further order that 
in case of his not appearing he should he outlawed; but tho 
ceremony of exaction and outlawry could take place only in a 
shire-moot or folk-moot. And so it is even in our own day, 
or rather so it would be, had not outlawry become a more [r .'> 13 ] 
nauie‘. 

Horm- In the main the county court is a court of law ; but in 
imictions. the middle ages jurisdiction is never very clearly separated 

^ Stat. 6 IBdw. I. 0 . 8. 

® Maitland, History of the Hagister, Hbxt, L. B., iii. 113. 

• Maitland, GlanvUl Sevised, Harr. L. B. vol. vi, 

* John Wilkea was ouflawad in the ootmty oonrt of Middlesex ‘ at the Three 
Tons in Brook Street near Holhome in the ooimty of Middlesex ' ; Burrow’s 
Beports, p. StgO. 
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fi’oui govovumi'iit, and, as has boon snfficiciiUy shown olhowhou’’. 

Iiho nsflombly of the sliiro somotimos has fiscal, military mi<l 
ndminiatrativc bnsinosa before it. It can even treat with the 
king about the grant of a tax, and ultimately, as all know, it 
sonda cho.scn knights to represent it in the parliaments. Still 
wo should have but little warrant for calling it a govornmentiil 
as.sciubly. It can declare the custom of the county, but we do 
not often hear of its issuing ordinances or by-laws, though, 
with the sanction of the justices in eyre, the county of North- 
umberland, all the free men thereof unanimously consenting, 
institutes a close time for the precious salmon®. Nor mmst 
we endow this assembly with any inherent power of imposing 
taxes, though the liability of the county for the repair of certain 
bridges appears at an early time and may occasionally have neces- 
sitated a vote and resolution. Thus in John’s reign tho Abbot 
of Lilleshall says that the sheriff and othor magnates provided 
that ho should build a bridge at Atcliam and in return might 
take oortaiii tolls'. Still in Edwanl II.’s roign tho oomnuuii- 
tios of Shropshire and Cheshire go to tho king for leave to levy 
u pavago for tho improvomont of a ford^, and, as wo shall st‘i> 
bolow, oven tlio boroughs did not at this time aspiro to much 
iiborty of solf-laxatiou. 

llcngham hi)oak.s as though tho county court was sonioliinoH iiufti 
hold in tho open air and in oul-of-tho-wny places". Usually it. 
was hold in tho county town; but in Edward IT.'s day tho 
shoi’iff of Sussex had been holding it at divci'S places, imd to fi.x 
it at Ohicliestor required a royal ordinance'. In Roury II,’s 
roign tho county court of Derbyshire was held at Nottingham 
until tho king established it at Derby on the petition of tho 
11.6(1:1] Derbyshire folk'. Some moots may still have assembled in tho 
< open air ; the Lincolnshire court sat in doors* ; Eai ‘1 Edmund 
built a great ball at Loslwithiol for the county court of 
Cornwall' ; but we still hear of ‘ a green place ’ in which the 
court of Essex was holden“. Apparently in old times the 

I Stubbs, Const, Hist. ii. 208-216. 

' HorlbmnbsrlBcd Assize Bolls, p. 208. 

' Select Pleas of the Crown, pi. 176. * Eot. P&rl. i. 367. 

" Henghsm Magna, cap. i ; ‘quia frequenter ovenit quod oomitatus tenoutnr 
)n silviB et compestribus fotis yillis et alibi.’ 

' Bot. Pari, 1. 370 ; see also Slat, 19 Hen. VII o. 24. 

' P, Q. W. 169. ® See above, p. 649, 

' Eot. Paj'l. 1. 296. “ B. H. i. 142, 
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dooinsmon of tko court sot upon four konohoh ftralll^o'(l in ii 
Kqnaro ; what was done in 00011; was done ' within the four 
benchesV 


§ 2. The Huvd/i'ed. 

The The county is divided into hundreds or into wapentnlcos or 

a into wards, the term ‘ wapentake ’ appearing in Yorkshire, 
Lincolnshire, Derbyshire, Nottinghamshire, tho term ‘ ward ’ in 
the northemmost counties. It is well known that the sise of 
the hundred varies very greatly, but that it varies according to 
a certain general rule. ‘Thus Kent and Sussex at the time 
when Domesday Book was compiled, each contained more than 
sixty hundreds, as they do at present; and in the counties 
which composed the ancient kingdom of Wossex, the hundreds 
ai'e almost os numorous, while the irregularity of size, and the 
scattered confusion of the component parts of these onciout 
hundreds must have been the result of usurpation or of impro- 
vident grants On the contrary, Norfolk and Suffolk (tho 

East-Anglian counties) maintain a regularity of division still 
applicable in many instances to the administration of justice, 
lu the midland counties the hundreds iucroaso in sizu, but arc 
not deficient in regularity. In Lancashii’e (a county of greater 
extent than any of the Wessex counties) thoro are no mori> 
than six hundreds — in Cheshire, seven: — and upon the whole 
so irregular is this distribution of territory, that while some of 

the southern hundreds do not exceed two square miles 

the hundreds of Lancashire average at throe hundred 

square miles in areaV If we consider not acreage but a more 
significant fact, namely, the number of vills in the hundred, we Ir.SM] 
are brought to similar results. A Kentish hundred will often 
contain but two, three or four viUs ; there seem to be instances 
in which vill and hundred are coterminous'*. A ‘ detached part ’ 

1 Horilininberlaiia Aeaize Bolls (Surtees Boo.) p. 196 : 'infra quotuor banoos.’ 

In the borough court at Totnes proceelings tahe place 'inter quatuor soamna 
gildhallae’ ; Third Bep. Hist. MSS. Ap. 342. In later dajrs the enitora of a court 
baron are eometimes called its ' benohers.’ 

® Population Abatract, 1881, vol. i. pp. xiv-xv. 

» Thus the bundled of Barcley seeme to oonsiat of the parish of Biddoadun j 
Ibid. i. 266. 
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of a hmuh'cd is commoiior lilian a 'dotaehud jiarL ’ of a couiily ; 
soiuo hundreds have from a remote lime been oxfci'omoly 
disoroto. 

The hundred had a eouri,. AccordinEr to the Leqes Hen rid I'lio, , 

•j 111 . 1 . ° T Innunc’il 

It was liela twelve times n year‘; hub in 1234i, an oidiiinnco umu. 
states that in Henry ll’a time it was held at fortnightly 
intervals and declai-us that for the future it is to sit but once in 
every three weeks®. It seems to have been supplied with 
suittp's in the same way that the county couit was supplied: — 
the duty of suit had taken root in the soil. In some cases the 
number of suitors was small. We read that in the wapentake 
of Bingham in Nottinghamshire there were but twelve persons 
who owed suit; each of them had been enfeoffed to do the 
suit due from a barony; the baronies of Tutbury, Peverel, 

Lovetot, Paynol, Dovei', Richmond, Gaunt and Byron woie 
reprosonted each by a suitor, the baronies of Basset and 
Duyncourt by two suitors apiece'. On tho other hand so Into 
as tho roigu of Oharlos I, the court of tho hunilred of Berkoloy 
ill GlouccHtorshiro had four hundred suitors, of whom ‘seldom 
or novel' less than twenty and commonly many more atlomloil'.’ 

Jt was a court foi civil, tliat is nmi-crimiual, cansE's; but, 
uidiku tho county court, it did not hold plm of lands; thu.s tlio 
actions which came hoforo it wero cliiudy aclioiiH of debt and 
trespass. It does uot scorn to have been in any nccuiaLo sense 
inferior to the county court: that is to say, no appeal or 
complaint for default of justico could bo taken from the one to 
tho other. 

Those hundreds which had not fallen into ether hands wore nmuirofla 
‘ in the king’s hands.’ Tho sheriff soems usually to have let 
thorn at farm to bailiffs ; the bailiff piesided in the court and 
after paying his rent made what gain he could from foes and 
amercements. Complaints are frequent that the sheiiffs have 
raised the old rents; the bailiffs who havo to pay advanced 
rents indemnify themselves by new exactions. In Sussex each 
hundred seems to have had a beadle, that is a summoner, who 
was called an alderman. We are told in Edward I.’s day that 
in time past these officers had been elected by those who paid 
[p.646] the hundred-soot ; hut now, at least in one case, they buy their 

> Leg. Hun. 7, § <1. ' See above, p. 638. 

» B. II. u. 818. 

* Smyth, Lives of the Beikeleys, hi. 13. 
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offices and make a profit by oxtortion'. Wo lu'nr furthor tliiU 
such of tho tenants of the barony of L’Aiglo ns owed suit lio tlu- 
hundred court paid the sheiiff £9. I7s. (id. a year in order that 
tlieir suit to the county court might bo done for them by the 
aldermen of the hundreds, and this now hint as to the actual 
composition of a shire-moot is welcome*. 

But many of the hundreds had boon granted to private 
persons. Bkom 1256 we have an aboount of tho thirty-nine 
hundreds of Wiltshire ; sixteen and a half were in the king's 
hand ; twenty-two and a half were in the hands of others, What 
is more, in thirteen cases the lord of the hundred claimed to 
exclude the sheriff from holding a turn; he himself had the 
view of frankpledge throughout the hundred save where this 
was in the hands of the lords of manors'. In 1320 the men 
of Devon said that almost all tho hundreds of thoir shire 
belonged to the magnates^ In this sense a ‘hundred’ is an 
‘incorporeal thing’; the lord of a hundred need not be lord 
or tenant of a single acre of land within the precinct. 

The hundred, like the county, was conceived to bo fully 
represented by its court. If the court gave a false judgment, 
the hundred had to pay for it. And tho humlrod, like tho 
oonnty, had communal duties and could be finod for neglect 
of them. The chief example is the famous murder fiuo. If 
a person was slain and the slayer was not produced, then the 
hundred was fined, unless the kinsfoUc of the dead ninu would 
come and ‘present his Englishiy,’ that is to say, prove him to 
he an Englishman by birth. The Statute of Winchostei’ (123,")) 
made the hundred liable for robberies committed within ifs 
borders in case the robbers were not produced*. On the other h'.sn'il 
hand, we do not in this age hear of the hundred as having 
any communal property, though a pasture that was ‘ coimuoii ’ 
to a whole hundred may still have existed*. 

Twice a year the sheriff makes a progress or ‘ turn’ through 
the hundreds, or rather through those which are not in Ihc 
hands of such lords as have the right to exclude him. The 
Leges Senrioi tell us how twice a year a specially full hundred 
court is to be held for the purpose of seeing that the tithings . 

1 B. H. li. 214, 217. s B. H. ii. 2fl4-6, 

» B. E. ii. 230-238. * Eot. Pail. i. 381. 

* Stat. Wint. 13 Edw. I. 

* Maitlaad, Domesday Book and Beyond, p. 365. 
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tu'P full iin(i tlml) all men aro in frankpledge'. Henry II I'y 
the Assize of Olnrcndon ordered the sheritla to inquire of 
n'bbors, murderers and thieves by the oath of twelve mou 
of each hundred and of four men of each vill, and at Iho hauie 
time ho diroeted that the sheriffs should hold the view of 
frauk]dcdge as well within the franchises of the luagnatch as 
without. Those purposes are answered by the sheriffs ‘ turn ’ 
(the word oooura in the charter of 1217*) — the object of the 
turn is ‘quod pax nostra teneatnr et quod tothinga intogra 
sit.’ The procedure of the turn at the end of the thirteenth 
century was this ; — Bach vill in the hundred was represented 
by its reeve and four men, or each tithing was represented bj' 
its tithing-man, or perhaps in some places both systems of 
representation prevailed concurrently : — the representatives 
would for the more part be villani. Then besides them a 
jury of freeholders was wanted. It is probable that in strict 
theory every freeholder should have been present, but twelve 
there had to be. Thou the .sheriff set before the loprcsou- 
tiitivoa of the vills or tithinp a sot of inquiries known as 
' the (vrtides of the view.’ The list soems to htivo varied 
from place to place and time to time. Its object was threefold, 
(1) to see tliat tlui syflioin of frankpledge (of which wo shall 
Hpi'ak below) was in pro])ov working order, (2) to obtain aeen- 
fiu (lions against those fiuapooted of grave crimes, in order (bat 
tlu' sheriff might cuptiire them and keep them iiupri.S(m('d or 
on bail until the kiirg’s justices should come to hold an t'yro 
or deliver' the gaol (for by this time tho sheriff had lost tho 
power of holding picas of the crown), and (3) to obtain aocu- 
[p.6(i7j sations against those suspected of minor offences in order that 
they might be amerced by the sheriff. With this last object 
in sight the articles specified many petty misdeeds: hue and 
cry wrongfully raised, watercourses impeded, roads diverted, 
brawls and affrays, breaches of the assize of bread and beer, 
and so forth. The representatives of the vills or tithings iu 
answer to these articles made presentments which wore laid 
before the twelve freeholders, who had power to reject or 
supply omissions in them. Upon the presentments thus en- 
dorsed by the freeholders, the sheriff took action, issuing orders 
for the arrest of those charged with felony and declaring those 
charged with pettier misdeeds to be in the king’s mercy. He 
^ lieg. Henx, o. 8. ‘ Ohaiter of 1217, o. (12. 
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seems to have heon the only judge iu tins oourt’, but. the 
anieraemcnts wore 'affeorcd’ — that is to say, the amtmut to 
be paid by each person who had fallen into thn king's merey 
was fixed — by two or moro of the suitors who were sworn to 
do the work justly". 


§ 3. The Vill and The Toionship. 

It seems nearly true, though not quite true, to say that 
the whole of England is divided into villa : nearly true, lor it 
is eommonly assumed that every spot of land must lie within 
some vill : not quite true, for it may be that there are spots 
so highly endowed with immunities, so much outside the 
ordinary rules of police law and fiscal law, that they are not 
accounted to form part of any vill, while in all probability 
there are some tracts, which are deemed to belong to two, 
three, or more vills in common. Even a city or borough is a 
vill, or perhaps in soma cases a group of vills". 

Of the varying size of the vills it is noodlesa to spcnlc, for fp-tlS] 
in general the vill of the thirteenth century is the ‘ civil pariah ’ 
of the nineteenth. The paaish is originally a purely occlo- 
siastical district, and during the middle ages it is no unit 
in the geography of our temporal law, though from timo (,0 
time the secular courts must notice it when disputes ariao 
about tithes and the like". In southern England the paiish 
normally coincided with the vill ; in the northern counties the 

^ So in the aonrt leet the baUiS is sole judge— ‘judge for the day’; Y. B, 

21-2 Edw. I. p. 25 : ' le baylif on oeo jor ad le regal e dona jugement.’ 

* Seleot Fleas iu Manorial Oouiis, pp. zxrii-xzxTiii. 

* FortesoneiDelaudibus, oap. 24: ‘Hundreda vero dividuntur per villas, sub 

gaarum appellations ooutineutor et hnrgl atque oivitates Tix in Anglia 

est locus aliguis qui non infia villarmn ambitus oontiueatur, licet privilegiati 
lool In&a villas de eisdem villis para esse non oensentur.’ The general theory 
appears in the rule which expects that everyone who brings an action for land 
will be able to name the viU or vllle in which the laud lies. The law ahont this 
matter, however, woe elaborate ; in some actions it was enough to name a hamlet, 
not BO in others ; see T. B. Mich. IS Edw. 11. f. 450. We hear of a spot in 
which the sherifl held his tnm which was in no vill but was common to several 
vills, T, B. Fasoh. 17 Edw. II. f. 636 (a folio so numbered which seemingly 
ought to he numbered 544], 

* That the Saladin tithe of 1188 was ooUaeted from the parishes is no teal 
exception; payment of it was enforced as a religious duty by excommunication. 
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jHU'iHhoa wore hvvjifc ; often a parish coiiaisbcd of a f^rouj) of 
vills. lu onr modem law fclio parish has, ab Icasb ui name, 
Hupplantod the vill or township ; but this is duo to causes 
whicli (lid not coiiio into play imtil the Tudor time when the 
rate for tho relief of the poor was imposed. The law thou 
began to onforco a duty which had theretofore been enforced 
by religion and naturally it adopted for this purpose the 
geography of the church. Then in course of time other rates 
were imposed, and the poor’s rate was taken as thoir model. 

Thus the pariah became the important district for most of the 
purposes of local government. But this victory of the parish 
over the township was hardly more than a change of name. 

The townships of northern England insisted that, albeit they 
were not parishes, they ought to be treated as units in the 
poor law system, as parishes for the purposes of the poor law, 
and thou by force of statutory interpretations the old 'Vill got 
a new luuuo and appeared as the ‘civil parish’.’ 

As tho county or huudred may bo discrete, so also tho Dlsorote 
vill may bo disoi-oto and apparently some of our vills wore 
cotnposod of scabborcid fragmouts. In oovtain parbs of Glouoos- 
tonshini, for oxainplo, until wcionlafio frontious wore established 
by a inodoni ooirnniasion, a parish oonsistod of a largo nunibor 
of Hiiiall .strip.s of land lying intormiuglod wibh bho lands uf 
other parishes, in such a way as forcibly to suggest that at 
somo ruraoto timo some one agricultural community split up 
into several oominuuitioa, each of which was given a sluiro ol' 
land of every quality'. A detached portion of a parish lying 
ton milos away from tho main body is by no means an unknown 
phenomenon, while of certain parts of the north of England 
we are told that tho townships are intermixed 'so that there 

^ 'JChis proocss begius with Stat. 14 Ooi, 11. c. 12, bsc. 21. At Isngth iu 
1889 the lulfl is Isicl down that in statutes the word ■ parish ’ is to mean priraa 
facie ‘ a place for which a separate poor rate is or can be made, or for whiob 
a separate overseer is or oan be appointed’; Stet. 62 and 6S Tie. o. 63, sec. 6 ; 

Bee also 29 and 30 Tie. o. 113, sea. 13. We oonld wish our newly invented 
‘ parish oonnoils ’ a better name. 

Bee the very interesting map of Donisthorpe given in Oomme, Tillage 
Oommunity, p. 2BS, and at the end of the Beport of the Committee on Commons’ 
BacdoBure, J?arl. Pap. 1844, vol. 5. Bee also Beport of CommiUce on 
Boundaries of Parishes, Pari, Pap. 1873, vol. 8, Hinutes of Bndence, p. 8S, 
where Col. Leabh mentions a case in GlouDestorshire, of whioh the present 
writer has some knowledge! — some ten parishes were intermixed in the must 
intrioate fashion. 
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is the moat complete jumble which it is poasiblo to coiiPi'ivisV 
The ‘ extra-parochial place' finds its explanation in the liiHtory 
of the church ; in many cases that explanation need go back no 
further than some papal bull of recent date ; but when, lying 
outside any known ecclesiastical division we find a single acre 
know as No Man’s Land, and thou another small patch 
bearing the same name Avhicb bos but two inhabitants, and 
then a No Man’s Heath of nine acres®, we shall bo strongly 
tempted to believe that as there were extra-parochial places, 
BO also (if we may coin a new term) there were ‘ extra-villar ’ 
places, odds and ends which no township would acknowledge 
as its own. So also in our own day some large moors in the 
north of England are, or have lately been, deemed to be 
territory common to several different townships*. 

Besides vills there were hamlets; but the hamlet sooms 
always to have lain within the boundaries of a vill, and, though 
the law might for some purposes take note of its existenco*, 
still it seems to have been but rarely treated as more than 
a mere geographical tract. On the other hand, the vill or 
township was no mere port of the earth’s surface, it was a 
community'. 

We have little reason for believing that all our English vills 
conformed to a single type, or that their histories had been 
approximately identical. But there is a type to which many 
conformed and which we must keep before our minds. It is 
that of the nucleated village with open fields. All the houses 
of the vill are collected into one cluster. Around and inside 
this cluster there may be many little ‘closes,’ crofts and 
paddocks; but by far the larger part of the teiritoiy of the 
vill lies uninclosed by any permanent fences. The arable lies 
in two, three or more great ‘fields,’ each of which is out up 
into multitudinous stiipa These strips are reckoned to be 
acres, half-acres and roods, A villager who has in all but 
thirty arable acres will have perhaps some forty or fifty strips 

^ Ool. lieocb, loe. oit. p. 8S. 

* Eeport of Oommittee on Parish Sonndwiea, Appendix, pp. 217-219. 

* Ibid. App. p. 242. * 7. B. 16 Edvr. II. f. 160, 

* BO-oaUed Statute of Exeter, Statutes of the Beokn, vol. i. p. 210, 
ordains an inquiry, irhioh Is to be made by vills, demi-vills and hamlets, a vill 
being represented by eight men, a demi-vill by six, a hamlet by four. But this 
seems sxoeptioual. The meaning of a demi-vill vUl become plainer heroafter. 
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KrattoTOcl about in all parts of the toiTitory. A rude rotation 
of. crop iiiiil fallow, the two-oourse or tho tliroo-oourao aystoni, 
is oLsorvcil, and, so soon as a crop has boon garnored, the 
whole of the ‘licld’ which has borne it is depaatiiroil by tho 
cattle of the villagers. Often the inendhws arc similarly treated ; 
that is to say, for tho purpose of growing a hay-ca’op they aro 
enjoyed in severalty, hut aftei' the hay-hai'vost they become 
pasture for the beasts of many 'commoners.’ Then there ai'e 
permanent pastures which are never inclosed or enjoyed in 
severalty but lie open at all seasons. Villages of this kind 
were numerous in southern and eastern England. Others 
there wore which did not widely depart from the same type 
though they already contained some large closes and some 
severed pastures. In the west there was more ring-fenced 
property, and sometimes the vill locks like a group of small 
hamlets which is being kept together merely by legal and 
governmental bonds. Tho questions of remote history that 
aro suggested by tho maps of our villages we must not hero 
(liacuHH or avoir miso; but in many, porliaps in most, cases tho 
township or ooiunmnity of tho vill oim not but bo compactor 
and in semo ^ort mnro communal than is tho community of 
a hundvod or a county. Even if thcro is no corporalio and no 
common properly, tlioro is at least a groat deal of oomiuon 
enjoymoiit, and the economic atliiira of ovory villager arc 
closely inlertwiuocl with those of his neighbours'. 

.CDOi Modum usage may troat the two wonls viU and ioiunship \sinu^ 
as though they wera synonymoius ; but in this respect medieval 
Latin was a more accurate language than our own; it dis- 
tinguished between the viUa and the viUata, between the tract 
of land and tho organized body of inhabitants. Doubtless 
the English word which answered to the Latin vUla was 
t'6n, ton, town, a word which in comparatively modern times 
we have allowed the larger towns to appropriate to them- 
selves. We can not say that the distinction between villa and 
villiiia was always, still it was very generally, observed, If 
a crime takes place in the villa, the town of Trumpington, the 
villata, the township of Trumpington, may got into trouble. 

And so in what follows we shall use vill as an equivalent 
for villa, and township as an equivalent for villata, thus 

1 Uomeaday and Boyond, pp. 10 ii. 

36—2 
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diRtinguiahing the plot of gi*ouud from the oomraunity that 
iahabits it\ 

For the township is a commumtas^, which, ovoii if it has 
not rights, certainly has duties. We may reckon up the most 
important of them. It^ought to attend the court hold by 
the justices in eyre". It ought to attend the sheriffs turn. 

It ought to attend the hundred and county courts whenever 
it has any crime to present". It must come at the coroner’s 
call to make inquest when a dead man’s body is found". It 
is bound to see that all its members who ought tO’ b&.JJi, 
frankpledge are in frankpledge. In some parts of the country' 
the township is itself a frankpledge, a tithing, a borgh, and in 
this case it is responsible for the production of any of its [p.asij 
members who is accused of crime". Apart from this, it was ^ 
bound to arrest male&otors; at all events if a person was slain 
within its boundaries daring the daytime and the slayer 
was not arrested, it was liable to an amercement. In tho 
thirteenth century this liability was frequently cnforcod by 
the justices in their eyi-es; it must bo distinguished from 
the liability pf the hundred for tho murdor fine and sooiiis 
to flow from no known act of legislation but to bo bnsod on, 
immemorial custom'. Again, from of old it was tho duty of 
the township to raise the hue and cry and follow tho tniil 
of stolen cattle. In 1221 the jurors of Bridgnorth complained 
to the justices that the sheriff required of them the iinpossiblo 


^ The aotlon that villata is a dh&iiiuti've ot villa is grouadlces. North 
Bifling Eeoords, vol. iv. [N.S.] p. 174 : ‘ et si vlUatB villarum precUotarum non 
veniant....’ 

’’ Thus P. Q. W. 293, the comimnitas of a vlU goes lo the sheriff's turn by 
its tithing-man ; B. H. i. 376, the ooroner’s clerk exacted money from lljo 
eommvna of the Till of Satton. 

" Summons ot the Byre, Stubbs, Select Cbaiteis, aun. 1231; Kaitlaud, Plcaa 
of the Grown for the Oounfy of Gloucester, passim. 

* See writ of 1234, Ann. Dunstap. p. 189; E. H. 11. 29, prasenlmeiita of 
the crown are made In the county court by the four uoighbouring ville 
(i.e. neighbouring the eoene of the etime) and if they do not come they ate 
amerced; they are amerced once more when the justices In eyre come round; 
this is matter ot ocnuplaint. 

• Braoton, f. 121 h. Gross, Ooronets’ EoBs, passim. 

° See below, p. 668. 

' See Statute 3 Hen. VH. e. 1 ; Coke, 8rd Institate, 63 ; Hale, Pleas of the 
Crown, 1. 448. The rule seems to be an anoient one; see Gloucestershire Picas 
of the Grown, pp. 60, 147. 
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limit of following Iho Imil llirongh tlie luiddlcj of llio t<nvii‘. 
UToronvor, iL was a common pi’aclice lo commit pi'isonora to 
the chiu'go of tho villata, and then, if tho priaouofs escaped, 
the villata was amerced So if a malefactor took sanctuary, tlio 
neighbouring townships had lo watch the church and prevent 
his esoape”. 

Most of those liabilities can bo traced back into the reign Baily 
of Henry II. A few examples of amercements may be given of its® 
from among the many collected by Madox®. Tho men 
Tixover are amerced for refusing lo swear the king’s assize, 
the township of Isle for not making suit after a murderer, the 
township of Rock for doing nothing when a man was slain 
in their vill, the township of Midwinter for receiving a man 
who was not in frankpledge, and the township of Newhold for 
a concealment and for burying a dead man without the view 
of tho shoiiffs serjeant. 

During tho thirteenth century the activity of the township sututory 
[p-Bsaj was further developed by legislation. Au ordinance of 1233 
provided that in every villa watch should bo kept throughout 
tho night by four men at tho least. This was ropoatod iu 
1252 and at tho same tiuio now provision wus made for on- 
forcing the ttssizo of arms. Tho original assizo of 1181 had 
not troaled tho villata as an orgiuiizod ouLity; it had rociuirod 
that individuals should havo the armour snitablo to tlieir 
stallion. Tho orclinanoo of 1262 docrood that in ovory town- 
ship a ooustablo or two constables should bo appointed, and a 
chief constable in each hundred to convene the iurati ad anna. 

In 1263 this is supplemented by a provision that arms neces- 
sary for tho pursuit of malefactors ai’e to bo provided at the 
cost of tho township and are to remain to the use of the town- 
ship^ The whole system of the assize of aims and of watch 
and ward was consolidated in 1286 by the Statute of Win- 
chester ; the constabulary and the militia took the form that 
they were to keep during the rest of the middle ages*. 


1 Saleot Pleaa of tho Crown, pi. 173. * Ibid. pi. 18S, 

' Hadox, Hist. Exch, i. 541-668. 

< Stubbs, Select Charters ; 'onm aroubus et sogittia at aliis leTibus armis 
guae debeui provideri ad oastom totius villae et guao semper xemaueaut ad 
opus piaedlotae villas,’ 

* The dooumente of 1161, 1SS3, 1253, 1258, 1286 are all printed in the Select 
Ohoitere, 
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OoiiWbii- Again, W6 see the vill aa a district bouiul to contribute to 
tuwnriiip and ameroementa which ore imi)OMod npon the county 

and the hundred, for inatanoo, the murder tinea for which the 
hundred is liable. In the Hundred Holla wo road mmicroua 
complaints about villa and parts of vills which have boon 
‘subtracted’ from these duti^ by lords, who have m' protend 
to have immunities. The effect of such sub traction was to 
increase the burden that fell on the neighbouring vills. Every 
extension of the 'franchises’ damaged 'the geldable,’ that is 
to say, the lands and vills which enjoyed no privilege. 

UnjuBt The township again is constantly brought before us as 
having had to bear all manner of unlawful exactions. The 
townships, gumj^cd Rolls teem with complaints. Not only have the town- 
ships been amerced, according to their own account unjustly 
amerced, for the neglect of their police duties, but the royal 
officers have refused to do their own duties without being paid 
by the townships. Sherifis will not take prisoners off their 
hands and coroners will not suffer them to bury their (load fp.i 
until there had been payment. One typical instance will bo 
enough. A criminal took sanctuary in the church at Fosdiko ; 
the township was bound to watch the church until tho (!im»ner 
came ; the coroner would not oomo for loss than a niarlc ; bi> ' 
the township had to watch the church forty days to its groat 


of the 
tOWBSllip. 


Misceiiime- The praotioo of amercing the township for neglect of its 
Xnoes police duties may have begqtten the practice, which certainly 
prevailed in the thirteenth century, of treating tho township 
as an arnerciable unit capable of committing misdeeds of many 
kinds. Already in Henry IL’s day the township of Maltby 
owes four marks for having ploughed up the king’s highway". 
In 1236 certain townships are to be amerced for having helped 
a man to put himself in seisin without waiting for the presence 
of the sheriff’s officer; their amercement is to be affeered by 
other townships'. On the Hundred Bolls wo may find such 
entries as the following ; — the township of Godmancheater has 
made a purpresture upon the king’s highway and has appro- 
priated therefrom the third of a rod; the whole township of 
Eyneshury has dug in the king's highway and obstructed it to 
the nuisance of the country*. In one part of Cambridgeshire 

I B. H. i. SOS. » Pipe Boll, 12 Hon. II. p. 49. 

• Note Book, pi. 1170. '* B, H, ii. OGG. 
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iho Imndrudora apoak of the towiiships aa oonununcs {ivm- 
munae) and accuse them of sundry brausgreasions ; the commune 
of Ely has occupied a fishery wliich used to belong to the 
mimor of Soham ; the commune of Reach has broken through 
the big dike (the DoTil’s Ditch), so has the commune of 
Swaffliam Bulbeok, which also neglects to repair its bridge; 
the commune of Exning has ploughed up the waste of Burwoll, 
has obstructed the highway and diverted a vrateroourse. On 
the other hand, Thomas of Bodenham has appropriated land 
from the commune of Buiwellh Even an assault and battery 
may be attributed to a townaliip, for the whole township of 
Kennet has beaten and wounded two bailiffs*. 

[p.56il All this seems to set before us the township as a legal Organlsjn- 
eutity which has, if not rights, at all events many and multi- township, 
fai'ious duties, and we might naturally suppose that in order 
to perform these duties it must have had some permanent 
organization : for example, some court or assembly in which the 
incidence of these duties could bo apportioned among its 
inumbora. Wlion however wo search for such organization wo 
(iiil ; (lb lo»ist for a wJulo we seem to fiiil. Organization we find, 
but it is manorial; courts wo find in plollb 3 ^ but they aro 
courts of manors. Tho towusliip as such has iio court, no 
asHuinbly. And so with tho olHoors of tho township: — tho 
coiiaUvblo is a now offiooi’, his importnnoo lies in tho future, 
while ns to tho roove wo only Imow him in roal life as tho 
roovG of a lord, tho roove of a manor, usually a villein oleoted 
by his follows in the lord's court, prosonled to and accoptod by 
tho lord’s stowju’d, compelled to serve tho office because he 
is not a freo man. We must turn therefore from the township 
to the manor, but before that can be reached we must traverse 
the whole field of seignorial justice. The facts that wo have 
to study are intricate ; the legal principles have tied themselves 
into knots ; we must pull out the threads one by one. 

* K. H, ii. 497-4'J8: ‘Thomas de Bodsham appiopciavili sibi do oommana 
de BorewfiUs.' This la a little ambigoovia and peihaps abonld be tianalated b 7 
‘T. de B. hae appiopiiated part of Borwbll aommou.* 

» B. n. i. 61. 
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§ 4. The Tithing. 

A good example of this intadency is afforded by the system 
of fronkpledge. We have had to meation it whou speaking of 
the sheriffs turn, and again when speaking of the township's 
duties. But also it is closely connected in many ways with 
manorial affairs, with the relation between lord and men. 

Taken by itself it is a remarkable institution and one that 
suggests difficult questiona 

And first we may look at the law as stated by Bmetonh 
Every male of the age of twelve years, be he free, be he serf, 
ought to be in a feankpledge and a tithing {m franoo plegio et 
in deoenm). To this rule there are numerous exceptions 
according to the varying customs of different districts. The 
magnates, knights and their kinsmen, dorks and the like need 
not bo in frankpledge ; the freeholder (in one passage Bmetou 
even says the froe man®) need not be in frankpledge, nor need ft). 055] 
the citizen who has fixed property : — his land is oqnivaloul to 
a frankpledge. Again, instead of being in frankpledge one 
may be in the mainpast of another. Tho head of a housoiiold 
answers for the appearanco in court of tho luombors of his 
household, his servants, his retainers, those whom his hand 
feeds, his manupastus or mainpast — we may use a vory old 
English word and say his loa/-eaters‘. They are in his frith- 
horgh and need no other pledge*. But, these exceptions being 
made, a male of the age of twelve years or upwards ought to 
be, and it is the duty of the township in which he dwells 
to see that he is, in frankpledge and tithing. If he is accused 
of a crime and not forthcoming and the township has failed 
in this duty, then it will be amerced. If on the other hand 
he was in a tithing, then the amercement will fall upon tho 
tithing. 

The strict enforcement of these rules is abundantly proved 
by the rolls of the itinerant justices. When an accused person 
is not produced, his township is amerced if he was not in a 

i Braoton, f. 124-B 

s Braoton, f. 121b; 'oletious, libsr homo et buinsmodi.’ 

» Du Oonge’a examples s. v.manupaetiii are almost asalusiyely ftom England 
or Normandy. 

* Braoton, f. 124 b. He is bare matag use of Leg. Edw. Oonf. 20 (19). 
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1-itliiiig {decGnmi, tJieoihini/a, iJmthiuga etc.), and, if ho waa iu 
a iiitiliing, bhon Lhat tithing is amerced. But to all Hoomiug 
tho ‘tithing’ meant different things in dilToront pai'ts of the 
country. There can ha no doubt that over a largo part of 
England the persons subject to the law of frankpledge wore 
distributed into groups, each consisting of ton, or in some 
coses of twelve or more, persons ; each group was known ns a 
‘ tithing ’ ; each was presided over by one of the associated 
persons who was known as the chief-pledge, tithing-man, hoad- 
borough, borsholder, head or elder, that is, of tho horh or 
pledge*. The township discharged its duty by seeing that 
. all who were resident within its boundaries were in these 
groups. On the other hand, in the southernmost and some 
western counties there seems to be a different arrangement : — 
the vill is a tithing, or in some cases a group of geographically 
separated tithings; the tithing is a district, even the borgha 
[p.5B6] or pledge is a district®; the tithingman is tho tithingman of 
a place, of a vill or hamlet; the personal gi-oups of ten or n 
dozen men are not found. In this part of tho country tho 
two duties, which olscwhoro wo seo as two, soora fused into 
ouo : tho township discharges its duty of having all its inombors 
in frankpledge and tithing by being itsolf a tithing and a 
frankpledge®. But further, thoi’o wore largo parts of England 
in which there was no frankpledge. In tho middle of tho 
thirteenth century the men of Shropshire assorted that within 
their boundaries no one was in a tithing; at the cud of tho 
contury the jurors of Westmoreland declared that the law 
of Englishry, of murder fines, of tithing, of frankpledge, of 
mainpast, did not prevail and never had prevailed north of 
the Trent; at any rate it did not prevail in their county. 
Probably they drew the line at too southerly a point; but 
it is, to say the least, doubtful whether the system of frank- 
pledge extended to any part of the ancient kingdom of Nor- 
thumbria". 

* Bee the facsimile of a part of a Norwich fraoUpledge roll in Leet 
Jurisdiotion in Norwich (Selden Boo.) p. zlvii. 

® Bee the Hundred Boll for Kent, where the horglut seems often to be a tract 
of laud. Thus, p. 202, a murder has been committed 'in borgha de 
ratriohesburn.’ 

® Palgrave, Engl. Oommonwealth, vol. ii. pp. ozx-oxxyi; Stubbs, Const. 
Hist. i. 01-6 ; Maitland, Pleas of tbs Grown for Q-loncester, p. xxxi. 

* Palgrave, Engl. OommonweaUh, vol. i. pp. oxxiii-iv; Stubbs, Oonst. 
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®wTlaw The mnintonanco of ihia ayslem is onfor(',e(l, not uu'ivly by 

pUagB. amoroomunts inflicted whon the township or tlie titliinjf Iius 
failed in its duty and a criminal has escaped from justice, but 
also by periodical inspectiona and what we might call ‘ iield- 
days’ of the frankpledges. Twice a year the aliuriff holds in 
each huudi'ed a specially full hundred court to sco that all 
men W'ho ought to be are in frankpledge. These half-yearly 
meetings we can trace back to the reign of Heury 1. ; they 
may be much older; in course of time they acquire the name tP-tt'?] 
of the sheriffs ‘ turn.’ But though Henry II. in the Assize of 
Clarendon (1166) had strictly decreed that this business was 
to be in the sheriff’s hands‘ we find in the thu'teenth century 
that there are large masses of men who never go near the 
sheriffs turn. They are the men of lords who rightfully or 
wrongfully exorcise the franchise that is known as 'view of 
frankpledge’; that is to say, of lords who in their own courts 
see that their tenants are in frankpledge and take the profits 
which arise from the exercise of this jurisdiction ; somulimos 
they allow tho sheriff to be present, very often they exclude 
him oltogothor. Of all the franchises, the royal rights in 
private hands, viow of fratikpledgo is porhiipH the commoiiost. 

Attrotooe Tho strict theory of tho law seems to have required that all 
the frankpledges should attend the view; but aa a matter of 
fact it was usual for none but the chief pledges to attend; 
ofton however they had to bring with thorn a sum of money 
which was accepted in lieu of the production of their tithinga. 

Thus a sy.stem of representation of the tithing ai'oso and very 
naturally it became bound up in intricate combinations with 
the representation of the township by its reeve and four moa, 
Especially when the ‘view’ is in private hands, we ofton find 
that the duty of presenting offenders is performed by tho chief 

Hist. i. 9t. Is leg. 31dw. Oonf. 30 (18), it is said tlmt whet ills Itiigllsh (AnffU) 
call frithborgai tbs Tor^Bbiicfflen {Moraeenm) call temnaimitale. But what- 
over may be tbs origiu of this latter word, we only fiad it elaewbsre as the name 
of a laoney payment. Thus Hovedsn, iii. 343 : m 1194 Biohoid imposed a tax 
of two sbiUings on the oacuoate 'quod ab antiquis uomlnatui Temontale.' See 
Bievaulx Oattulaiy, p. 143; 'Banegeld id eet Themanetele’; compare 'Whitby 
Oaitulary, i, 186-7. In northern charters the word ooonrs ootnmoBly enough in 
the list of immunities. 

r Ass. Claiend. c, 9. There is to be no one within castle or without, no, not 
oven in the honour of Walhngford, who shall deny the ahsrifC'e light to enter 
his court or his land to view the frankpledges ; all are to be under pledges and 
are to be placed in free pledge before the sheiifi. 
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pledges, who thus form thcmselvos into a jury. Under the 
iufluonce of the Assize of Clarendon, the duty of producing 
one’s fellow-pledges to answer accusations seems to have been 
enlarged into a duty of reporting their offences and making 
prosontmeuts of all that went wrong in the tithing. 

Of the means by which men were ‘ brought into tithinga,’ 
into the groups of ten or a dozen, wo know very little. Could Utiiings. 
a youth choose his tithing ? Could a tithing expel or refuse 
to admit a member whose bod character would make him 
burdensome ? The answer to these and to similar questions 
seems to be that the men who had to be in titbings were 
generally unfree men. They were brought into titbings by 
tp-SB8] the lord or his steward and they could not resist'. We may 
find a chief pledge paying a few pence to his lord in order 
that a certain man, presumably a bad subject, may be removed 
from his tithing. The oliiof pledge seems to have exorcised 
a certain authority over his subordinate pledges; they owed 
him some obodicnce®, and probably in the southern counties 
the titlungmaii of tho tithing, the borhsoaldor of the bovh, 
was also normally the reeve of tho vill; but it is only in legal 
legends lliat he has any jutlidal powers". 


§ 5. Seignorial Jurisddotion. 


According to the legal theory of the thii’teeuth century p ,. ,,nui..-na 
seignorial jurisdiction has two roots — (1) the delegation 
royal powers, (2) the relation between lord and tenants, Juris- 
dictional rights are divided into two classes. On the one hand, 
there ai’e the franchises and regalities {Ubertates, vegetMd) which, 
at least according to the opinion of the king's lawyers, can 
only exist in tho hands of a subject by virtue of a grant from 
the crown. On the other hand, there is jurisdiction involved 


' Soineiimea the tiiliingniim was eleoted by the men oi the tithing, Bot. 
Hnud. i. 212 (Bent) : ' I. B. dietiinxit 3, de B. nt esset borgeealdre sine 
eloatioue borgae suae.' In some boroughs, e.g. Boivieh, men who were in every 
senae free men were in frankpledge, see lladson, Loet Joriediotion in Norwich 
(Selden Soo.) p. Izvii. Sat on tho plea rolls oi some oounties, e.g. Staflordehirs, 
we find onlxies whioh state that a man is not in frankpledge ' quia liber.’ 

® Soleot Pleas in Manorial Courts, p. 169. 

> Leg. Bdw. Cont. 26 (28). This in all probability is mere fable. 
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ia the mere posseahioii of a maiior or in the irnsre tiuMi ot 
liaving tenants; we may briefly characterize it a.s being of a 
civil, non-criminal Idndh Brnoton in the statemont of hia 
general theory of temporal justice aocma to iiogloet it. In 
this we can not follow liira. As to the fiunchisoa ho apoalvs [r.DBii] 
very positively. Who can bestow them * The king, and only 
he, for all justice and judgment, all that concerns the peace, 
all coercive power are his, Those things therefore that concern 
jniisdiotion or that concern the peace belong to no one, but 
only to the king’s crown and dignity, and they can not be sepa- 
rated from the crown, since they make the crown, for the king’s 
crown is to do judgment and justice and keep the peace. Such 
jurisdictional rights can not be held by a private person ‘unless 
it be given him from above’ Then he lays down two maxims; 

— lurisdiotio delegata non potest delogari'; — ‘Nullum tompus 
oocurrit rogiV 

AoqiiiBitioii Two Very wholesome maxims; hut it is clear that they 

jySiuaa. have not been observed and we may doubt whothor the kings 
thomselves have made alronuous efforts to maintain tlmui, Our 
information about the fiaucbisea must bo drawn for the more 
pait from pleadings of Edward I’s reign; hut those, despite 
their wealth of detail, are not very satisfactory, or rntlnu' 
disclose a state of things that is nob easily doscrihod. Early 
in his reign Edward began a vigorous attack upon the fran- 
chises. First by moans of inquests, the rosulla of which are 
recorded on tho Hundred Rolls, ho ascertained what franchises 
were actually exercised, and then he sent out his judges and 
pleaders to demand by what warrant {quo waranto) tho louls 
were wielding these powers. His advocates look the highest 
ground, propounded extreme doctrines, doctrines which would 
have destroyed a large half of the existing ‘liberties.’ But 
the king did not proceed to extremities ; few judgments wore 
given ; he had gained his main object ; any further growth of 
the franchises was stopped ; in 1290 he consented to a com- 
promise. A continuous seisin for the last hundred years — the 
coronation of Richard I. was chosen as a limiting date — was 
to be a sufficient answer to the inquiiy quo wa/raMo\ 

' A similai fliatinotion is diawn for Fronce by Bsmein, Histoire dn droit 
franoais, ed. 8, p. 2S9. 

Y BiaoLon, f. 66 b. 

^Selact Pleas in Manorial Coaita, pp. XTih-xai, Imii. 



till. TTT. § 5.] Saignorial JunscHcfion. 


573 


Thus wo hoar no slifitomunLa of fclic law which cuu claim io 
bo impartial. On the ono hand, wo have the cloetrinos of tho inwyora. 
king's law officora, on the othor hand, a mass of facts which 
prove that these doctrines, if they are not new, have boon 
ignored. Lot us see how far the royal advocates can go. The 
• bishop of Ely is dofouding his egregious liberties by charters of 
Edgar, the Confessor, the Conqueror, and Henry 111. Gilbert 
Thornton to all his other objoctiona adds this — ‘AIIoav for one 
moment that all these liberties are expressly mentioned in 
the charters, still the king has an action for revoking them, 
since ho has never confirmed them. As regards tho franchises 
of his crown each successive king is to be deemed an infant. 

His case is like that of a church. Each successive rector can 
revoke tho lands of the church if they have been alienated by 
his predecessor*.’ That the franchises arc inalienable is con- 
stantly asserted. Bobert FitzNicholas took upon himself to 
grant tho view of frankpledge of two-thirds of a vill to John 
Cilfnrd ; tliis, says Thornton, is a cause of fori(‘it\irs ; ho was 
bound to oxorciso tho jurisdiction in person and not to givo it 
to aiiotlmr*. If you urge long seisin, yon aggravate your 
oll'oiioo'’. Your usurpaliou can not liavo had an iiinocoul be- 
ginning ; every ono, says Bracton, must know that thcho tilings 
belong to tho crown'*. It is plaiu to all, says Thornton, that 
upon the conquest of England every Jurisdiction was united 
to the crown” : — this historical thuory is of groat uso when 
Anglo-Saxon charters are propounded. Even if it bo allowed 
that there are cases in which user can beget title, this con- 
cosaien can only be made in favour of those whose ancestors 
came in with the Conqueror ; no churchman can take advantage 
of it”. And, if it comes to charters, the Idng is entitled to 

^ P. Q. W. 308. Thornton mnkoa tho same point against tha abbot of 
Bamsoyj P. Q. W. 306. 

” P. Q. W. 86 ; see also 10, 87, 88, 106, 842. 

” P. Q. W. 4. ” Bracton, f. 66. 

' P. Q. W. 4, 260, 303. 

This oncious argument is need by William luge against the abbot of 
St Mary’s, York j P. Q. W. 122 : by Gilbert Thornton, Ibid. 671 s and more 
than once by Hugh Loyrther, Ibid. 676-7. Thus against the bishop of 
Coventry, Lowthor says, ' The bishop can not show that any of his predeoessois 
came with tha Conqueror and obtained these liberties by [the] conqueet (per 
eonqneitum), for the bishop and all his prsdecessors were, as one may say, men 
of religion (quasi nUgiosi, i.e. in the same category as professod monks) and 
thoy and their church were enleofied by others, and tkorofore they cannot daun 
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the hoiie&tof every doubt; ho ia not to bo ouslcd of liis vi^'hlH 
by ‘obscure and general words'.’ He ia the giver iind it is 
for him to interpret his gift*. ‘Liberties’ are easily forlbiled 
by abuse or by mere non-use. The grantee must take the 
first opportunity that occurs of getting seisin of tho frauchi.so 
and 'must maintain his seisin. In Edward T.’s day ho lo.soa 
his right unless he oLoims it before the justices in eyre when- 
ever they come round. . Unfortunately the forfeited liberties 
are easily restored in conaideralaon of a sum of money. It is 
this that prevents a modem render from heartily taking the 
king's side in the controversy. Despite all that is said about 
the inseparability of justice from the crown, the king sells 
liberties and compels the purchosere to buy them over and 
over again. 

We may now glance at the franchises, first mentioning 
briefly those which have least to do with justice and thon 
speaking more at length of the jurisdictional powoiu 

(i) Fiscal Immunities. The grantees, their men, and their 
lands arc freed from every imaginable form of taxation, ' itii- 
pprial and local’— if we may use such modorn torm«^— fi’oni 
all scots and gelds, danegelds, neatgolds, horngolds, footgolds, 
woodgelds, folgelds, scutage, caruoage, hidage, tallage, aids for 
the king, aids for the sheriff and his bailiffs, wardponiiy, avor- 
ponuy, lumdredpenny, tithingpenny, borghhalfpenny, ohovage, 
headpenny^; further, from all indirect texes: — from passage, 
pontago, peage, lastage, stallage, vinago, weitage, toll ; further 
from all fines and amercements imposed upon the shiros and 
the hundreds, in particular from the murder fine, | 

(ii) Immumties from personal service. They are freed 
from military service, ‘from hosts and summonses to tho 
host,’ from suit of court, from all shires, trithings, lathes, 
wapentakes and hundreds, from jury service, from tithings 
and frankpledge, from the duty of repairing castles, parks, 

these franehisea from time immemorial.’ Tbeae arguments about liberties 
obtained by aonqnest afforded some ground for tbe earl of tVarenne's famous 
asaeriion that the sword was bis uaraatus, 

1 P. Q. W. 306. 

> Eracton, f. 34, § 8. 

• Thus tbe dbaiter of 1199 for tbe Templars (Bot. Cai't. p. 1) speoially 
mentions, besides the minor local dues, aids of the king and of the Bheriffs, 
hidage, caruoage, danegeld, borngeld, scutage, and tallage. Seo also the ebortor 
of tbe HospitallerB, ibid, p, 16, and that for Sempringham, p. 18. 
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roivla and bridges, from the duty of carrying the king’s 
treasure .and victuals, from oan-iage and suinmago and navigo. 

(iii) Immvmties from forest law. These are usually the lummnl- 
aubjeot of special bargains and are not thrown about with a torosi i&w. 

[p.ouai lavish hand; but sometimes the grantees succeed in freeing 
themselves, their lands, men and dogs from some or all of the 
forestal regulations, from the swainmotes, regards of the forest, 
amercements of the forest, ‘waste and assart'.’ The immunities 
shade off into licences, such as that of keeping eight brachets 
and a pair of greyhounds and hunting the fox, the hare and the 
wild cat in the king’s forest of Essex". 

(iv) Fiscal powers. The king, it will be remembered, from i'«oal 
time to time grants to his tenants the power of taking an aid 

or a scutage from their tenants, and, though these imposts may 
be rogai'ded as feudal services, yet in practice they can not be 
collected without a royal writ, and in course of time even theory 
seems to require that the king should have granted his tenants 
‘their scutiigea’ and given them leave to levy their aids'. 

Again, the king can make a ponnanent grant of tlio produce of 
a lax and of the right to colloct it; thus Jolm gave to tho 
bishop of Ely and his Hiu'0o.s,Hor8 the patronage over the abbot of 
1 ’honu‘y and ‘ tho aid of sheriffs and their bailillh from all the 
men and touonionts belonging to tho said abbey,’ so that 
tho bishops became entitled to tho due known as tho sheriff’.*) 
aid‘. It is by no moans improbable that a similar result was 
sometimes produced by more words of immunity. When the 
king frees an abbey from scots and golds, do tho tenants, free 
and villein, of tho abbey get the benefit of this exemption 
purchased by their lord’s money, or do they not now have to 
pay to the abbot what formerly they paid to the royal officers ? 

John had granted that the monks of Ramsey and thefr de- 
fr BOS] mesnes and all the men of their demesnes should be free of 
all aids and demands of sheriffs and reeves and bailiffs" ; but at 
a later time we find the tenants of the abbey paying ‘ sheriff's 
aid ’ ; doubtless they pay it to the abbot, and thus a tax be- 
comes something very like a feudal service". If we may infer 

' 8ae the charters of the Templars and Hospitallers and the Feteiborough 
charter, Hot. Oart. 82. 

" Hot. Oart. 49. " See above, pp. 274, 360. 

■* Hot. Owl. 204 (A.D. 1216). 

" Oart. Hams. 11. 02 (a.i>. 1202). 

" Oart. Hams, passim, e.p. 1. 460 : ' et sciendum quod omnes terrae hydaiae 
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that the same process had been at work for a long time past, 
one of the sources of feudalism is here laid bare^ 

Juris- (v) Jv/nsiiotional Pmers. k royal charter of the thir- 
tlmraaf teenth century very often, though by no means always, declares 
that the donee and his heirs are to hold the land with certain 
rights or powers which are described by English words. Of 
such words the commonest are ‘cum saca et soca et toll et 
theam’; often ‘ infangenethef ’ is added; more rarely ‘ntfan- 
genethef ’ also ; while in some cases there is a long list“. The 
leas usual of the words are the more intelligible; primarily 
they denote certain crimes, certain punishments, certain modes 
of procedure; in the charters they mean that the donee is 
to have jurisdiction over these crimes, power to inflict these 
punishments, power to use these modes of procedure. Thus 
he is to have housebreaking, breach of a special peace, way- 
laying, receipt of outlaws, the wites for bloodshed, for fighting, 
for flying from battle, for neglect of military service, for forni- 
cation, for suffering an escape from prison, he is to have the 
ordeal.and the judicial combat. The list is careful to include 
just those crimes which Cnut had declared to be reserved pleas 
of the crown, those jurisdictional rights which tho king has 
over all men unless he has seen fit to grant them away by ex- 
press words'. Under the old law a grant accompanied by these 
words would seemingly have stripped the king of all juris- 
diction, except, it may be, a certain justice of last resort And 
the Norman Conquest made no sudden change; the ciiminal 
law revealed by Domesday Book is of the old type and the 
plesis of the crown are just those which are included in the lists [p.6G4] 
that are before us. But during the latter half of the twelfth 
century criminal law rapidly took a new shape; the doctrine of 
felony was developed, capital punishment supplanted the old 
wites, and the specially royal processes of indictment and in- 
quest were introduced. The result seems to have been that the 
powers conferred by these old words became antiquated, 
the very meaning of the terns became disputable and those 

piaeter dominisum et terras libsrotum dant ad auxiliam vioeoamitis ; terria 
autem liberoiam remisit . . Hago Abbas . . . piaediotum airdliam.’ 

r Maitland, Domesday Book and Beyond, 978 S. 

s Charter of the Eoepitallers (1199), Bot. Cart. p. 15 ; ‘ et hameoka et 
grithbrige et blodwiia et flothwita et diotwita et fredwita et hengvita et leirwita 
et flemenesfrith et lanrdio et latroemio' et ordel et oreste.' 

> Omt, a. 12-15. 
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who wished for grants of high justice were compelled to pur- 
chase less dubious phrases. The most liberal grants were not 
unfrequently qualified by reservations the meaning of which 
grew ampler as time went on. The king declares that he 
reserves nothing for himself ‘ except those things which belong 
to the king’s crown,’ ‘ except justice of life and member,’ ' ex- 
cept murder, treasure trove, rape, and breach of the peaceV 
As the king’s peace extends itself, as all serious crimes become 
felonies and deserve punishment of life and member, the reser- 
vation grows at the expense of the grant. Little in the 
thirteenth century was to be got out of these ancient words 
beyond the proceeds of a few minor offences, scuffles, affrays, 
fornication. Thus infmgemthef might give one power to hang 
one’s own thief if caught within one’s own territory, and ut- 
fangenethef the power to hang him wherever caught ; but it 
seems essential that he should be caught ‘ handhaving or back- 
bearing,’ that is, with the stolen goods upon him and that he 
should be prosecuted by the loser of the gooda The manorial 
gallows was a common object of the countiy, but under these 
restrictions it can not have been very useful®. 

605] Now these antique words occur in two different contexts, pmtvasii 
At first sight we may even say that two formulas which seem immunitioa 
to us contradictory are used as though they were equivalent. JSwers. 
Sometimes the charter says that the donee is to hold his land 
with bloodwite, fightwite and so forth ; more often that he is to 
hold it free and quit of bloodwite, fightwite and so forth j yet 
we can hardly doubt that the two phrases mean the same 

1 Hot. Cart. 2, 20, 22. 32, 38. 

® A comparison of the Jfxpotfdones Vocabulanm ot glossaries of Anglo- 
Saxon law teims will be found in the Bed Booh of the Exchequer iii. 1082, 

It is clear that in the thirteenth oentury there was but little agreement as 
to the meaning of these terms, whence we may draw the infeienoe that they 
had become of small yalue. Thus Henry III. granted a charter to the 
Abbot of Oolohester for the purpose of explaining the words frUhsohne, 
infangenethef mi fimenejrmth contained in a charter of Bichard I.; see Rot. 

Oart. Introduction p. xzzvii. There was much doubt as to what was meant by 
hengwite smd as to the exact Ihuits of the right of utfangeneth^. In cases of 
quo waraoto the king’s advocates are fond of puzzling their adversaries by 
ariring them to explain what they mean by these old words. Thus the Prior of 
Drox is asked to construe soft mh tol it tlim ; ' et Prior niohil dicit ’ ; P. Q. W. 

211. Still on examination of the Obartei Boils it will appear that these words 
were not thrown about quite at haphazard; thus utfangenetlief'vaB much rarer 
■ than ir^angnietlwf. WUliam Marshall makes a liberal grant of juriedietion to 
Tintern Abbey, hut expressly reserves utfangeneVief to himself ; Monaat. v, 269. 

37 


F. U. I, 
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thing. To declare that a lord ia to hold his lands free of 
bloodwitc is to declare that if blood be shed by his tenants 
the king will not be entitled to the wite or fine ; this, however, 
seems regarded as implying as matter of course that the lord 
will get the wite, for crimes are not to go unpunished. The 
principle thus brought out is one that is of service to us when 
we are dealing with a time the charters of which are couched 
in yet vaguer terms : — ^to free a lord’s land from royal juris- 
diction or from the exactions which are appurtenant to the 
exercise of royal jurisdiction is to create a seignorial jurisdiction. 

The king’s lawyers sometimes protest against this principle, 
protest that a grant of immunity from frankpledge is not 
equivalent to a grant of view of frankpledge; but the lords 
refuse to recognize the distinction and may have history upon 
their side^ 

But the four commonest words are the most interesting. [p,S66] 
In the thirteenth century there is already much doubt as to 
their meaning, and among the lawyers we see a strong tendency 
to make them mean as little as possible. Thus toU is some- 
times the right to take toll, sometimes the right to be free 
of toll; but often it is merely the right to tallage one’s villeins, 
a right which every lord of villeins enjoys without the need 
of a royal grant’. Then t&m is taken to mean the brood, 

’ Thus compaie in Hot. Cut the charteie for the Temple (p. 1), the 
Hospital (p. 16], Obiist Obarob, Cantsrbniy (p. 2i), St Edmunds (p. 38), vhioli 
Donye; grWbrict etc., with those for Bereham (p. 22), Eontavraud (p. 72), 
Hoiwioh. (p. 61), whieh deolare that the land le to be free of those thinga. 
Sometimes ve find an intermediate formula, t.g. in the obarter tor Sempringham 
(p, 18) ; the land is to he held free of grilbriehe, Uodwite eto,, and the monks 
are to hsTO JUmenet/rit etc. The point to which attention ia drawn ia well 
illuetratod b; the charter for the biohop of Saliebnr; (p. 66); the land is to be 
exempt ftoai Uodwitt etc. and foankpledge; but on this follows the guolification 
‘but so that the view of frankpledge be made in the bishop’s court before our 
Serjeant.’ The natural reeult of declaring the bishop’s laud to be free of frank- 
pledge would be to give the bishop ihs ri^t of holding the view without the 
interference of any royal official. The bishop of Winchester is asked by what 
warrant he daime view of frankpledge ; he produces a charter acquitting his 
lands of frankpledge ; the king’s advocate insists that this does not give him the 
view and craves judgment: judgment is reserved; P. Q. W. 88. The same 
point is taken against the EospitoUers, Ibid. 92; and against the Prior of 
Coventry, Ibid. 242 : but in each case judgment is reserved. 

‘ Iieg. Sdw. Oonf. 22 : ' Tol, quod nos vooamns theloneum, scilicet liber- 
tatem emendi et vendendi in terra sua’; P. Q. W. 276; quite de touu 
donsr'; P. Q. W. 611: ‘Tol .... pro volnntate sua tallagium de villanis sois.’ 
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the offspring, the 'sequela' of one’s villeins'; but this wo 
may be sure is a mistake. Apparently it ought to mean the 
right to hold a court into which outsiders may be vouched 
as warrantors, or, to use a more technical term, the right to 
enforce a ‘ foreign voucher.’ The word sac (or, as we had better 
spell it, sake), the Anglo-Saxon sdou, the modern German Sachs, 
means thing, cause, matter; the glossarists of the thirteenth 
century have not forgotten this and refer to the English phrase 
‘for which sake’; in legal language it means a cause, a matter, 
an action, or as the Germans say Beohtssache ; a grant then 
of sake should be a grant — by a very general term — of juris- 
diction®. Moat important of ail is soke or soken, which is used 
as a very large word to denote justiciary rights and the aroa 
within which they are exercised. 

The remote history of these terms has been discussed else- b^b and 

* 80 && in 

where*. Here we have only to observe that in the thirteenth cout. xW. 
century the words sake and soke are regarded as describing 
jurisdiction, but jurisdiction of a kind that every lord has 
although he has no such words in his charter and although he 
B87] has no charter from the king. Like the ‘ general words ’ 
common in conveyances of a later dale (‘together with nil 
easements, commons ’ and the like) they only ser\ e to describe 
rights which the donee would have though no such words were 
employed ; they give no franchise, they merely point to the 
feudal or manorial jurisdiction which every one may have if 
he holds a manor, or which every one may have if he has 
tenants*. On the whole the prevailing doctrine seems to have 
been that sake and soke did nothing, that toll and theam did 
nothing, that infangenethef and utfangenethef merely gave the 
right to hang ‘hand-having’ thieves, thieves taken ‘with the 
mainour’ (cum manwpere), while the other old words could 

>■ P. Q. W. 276 : 'Them, aver progeny de vos humea’; Fleta, f. 62: ‘ Them 
aeguietaniiam ameroiamentonim eequelae proprioram Bnonun.’ 

‘ Hoveden, ii. 242; ‘Badkke, interprstatur iuiisdioiio, id eat, oort et justise.’ 

Oamb. Univ. Lib. KS. Dd, yii. 6. t 68b: 'quia sake anglioe enobeson gallice, 
et dicitar for wycb sako pur quels enobeson.’ At Manebester we find a 
payment called tah/e (aake-fee) : ‘ debet ei sakib at aeotam ad onriam ’ ; Boll for 
Paseb. 84 Hen. HI. (Ho, 140J m. 7. , 

e Haitlaud, Domesday Book and Beyond, pp, 80, 268, 

* P. Q. W. 245: ‘eak, sok, toll et theam quae quldem verba habent referri 
ad our[iam] baron[iB] et non ad visum franciplegii.’ Eeilway’s Beporte, 160 b: 

■ dhescun eeignior do eommen droit avera tiels ohoBBs.’ 


37—2 
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not be trusted to do much, though they might serve to define 
and possibly to increase the ordinary powers of a feudal court'. 

The serious franchises of a jurisdictional Hnd wore claimed 
under other words, or still more frequently were claimed by 
pesoription. As the most serious, though the least exalted, 
we must reckon 'view of frankpledge and all that to view of 
frankpledge doth belong’ — as the most serious, because it was 
extremely common. Occasionally we find a clear grant of ‘ view 
of frankpledge,’ occasionally a grant of immunity from frank- 
pledge which may or may not have amounted to the same 
thing', and perhaps a grant of frithsoken, — the word is not 
very common — would have the same operation'. Far more 
commonly a lord prescribed for the ' view,’ and prescribed for 
it successfully. The right thus named comprised not merely 
the right to execute the law of frankpledge and take the 
profits thence arising, but also the right to hold twice a year [p.668] 
a court coordinate with the sheriff’s turn, a police court, a 
court for the presentment of offences and the punishment of 
offences that fell short of felony. Towards the end of tho 
thirteenth century tho word leef (?eto)— which seems to have 
spread outTOrds from the East Anglian counties— was be- 
coming a common name for such a court, but to the last 
vistis frandplegii remained the most formal and correct of 
titles. The lord who had this franchise claimed to swear in 
a body of jurors— often they were the chief pledges or heads 
of the tilhings — and to put before them those same * articles of 
the view’ (capitula visus) which the sheriff employed in his 
‘turn.’ The minor offences were punished on the spot by 
amercements which went to swell the lord’s revenue. But 

^ The use that could be made of each a word aa bloodioite is ahown b; a oaae 
in T. Q, W. 881-2. The Bari of Idncohi claima to bold plea of aU trespaaBoa 
committed 'witbin bia fee, and to proceed either at the anit of a plaintiff or ex 
officio, provided that the word blooiwite be not mentioned : if it ie mentioned, 
then hie eoart does not meddle with the oaae any more, but leavee it for the 
county court. Thereupon be ia naked whether he olaima to pnnish a trespaaaeT 
for wonnde or bloodshed. Tes, he answers, provided that the plaintiff makes 
no mention of Uoodaite, This from Bdwaid I.’s day. 

* Bee above p. 878. An early instance is found in Henry II. ’a charter for 
Hurley, Monast. iii. 4B4: ‘Praeterea praeoipio et finnitar defondo na francos 
snoa plegios prior et hominea sni alibi annuatun reoenseant nisi in eadem 
curia S. Uatiae et sua.’ 

* P. Q. W. 2S5 (Abbot of Colobesier}, 275 (Abbot of Westminster); Hot. 

Colt. Introd, p. xxsvii. 
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probably the pecuniary profit was in the eyes of the lords a 
small matter when compared with the power that was thus 
secured to them. Twice a year the villagers, bond and free, 
had to report themselves and tell tales one of another, while no 
tale went outside the manor to the ears of jealous neighbours 
or rapacious officials. Probably the tenants also were gainers 
by the -franchise ; they could manage their own affairs without 
the interference of 'foreigners*.* 

The king’s advocates at times protested that only 
tenant of a whole vill could enjoy this regality ; the view, they view, 
say, must be a view for a vill, a view for a manor will not do, 
nor may a lord collect in his tithings tenants from divers vills® ; 
again, he ought to have at least twelve whole tithings, twelve 
chief pledges, so that none may be punished without the oath 
of twelve*. These contentions were sometimes successfully 
urged, and the theory which connects the view of frankpledge 
with the organization of a perfect township (villa integra) may 
be a clue to past history ; but as a matter of feet the franchise 
had beon subinfeudated and was sometimes exercised over 
oolleotions of men resident on various pieces of land geo- 
graphically detached from each other and connected only by 
the fact that they were all holden of the same lord. Thus 
Cp.SB9]the view is sometimes divided between immediate lord and 
overlord ; John Engaine holds manors at Gidding and Dillington 
of the Abbot of Ramsey ; when the day for the view comes, the 
Abbot’s bailiff appears, hands to John’s steward the articles of 
the view, and takes two shillings out of the proceeds of the 
day, while John keeps the rest*. In Rutland the Prior of the 
Hospitallers holds the whole vill of Whitwell, he has twelve 
tenants in Dreystoke, one in Gunthorpe, two in Maitinstoke, 
one in Ramardshill and twelve in Uppingham, for these he 
holds a view twice a year at Whitwell and Uppingham*; 
tenants from several Bedfordshire villages go to the view held 
by Humphrey de Bohun at Kimbolton in Huntingdonshire*. 

The lord who has the view of frankpledge usually has also The assizo 
‘the assize of beer,’ that is, the power of enforcing the general and beer. 

* Boi. Oait. 80 ; John grants to the monlis of Hoiwioh ‘guod visas ftanoi- 
plegii flat in ouna. eoium coram ssrvisuie nostro sine admixtione hominum 
alien! homagii.' 

* P. Q. W. 86, 89, 90, 91, 293-4-6. 

* P. Q. W. 297. 


» P. Q. W. 12. 


> P. Q. W. 5, 6, 7, 293. 
» P. Q. W. 072. 
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ordinances ■which from time to time fix the pi ices at which 
beer may be sold ; sometimes, but much more rarely, he claims 
the assize of bread. Out of beer the lords made some con- 
siderable profit. It is common to find manorial jurors pre- 
senting as a matter of course that all the brewers, or rather 
alewives, of the village have 'brewed against the assize’; where- 
upon all of them are amerced; and it is common to find the 
king’s advocates complaining that the lords inflict pecuniary 
amercements upon those hardened ofibnders who ought by 
rights to suffer in their persons by means of pilloi’y and tnm- 
brell. Pillory and tumbroll are the outwai-d and visible signs 
of this jurisdiction, just as a gallows is the manifestation of 
‘infangenethef’; the lord who does not keep proper instru- 
ments of justice, proper iudiaiaUa, is liable to lose his franchise. 
Express grants of the assize of beer are uncommon; on the 
other hand many lords claim it by prescription, while the 
lords of Northumberland, Cumberland, Yorkshire and Lincoln- 
shire assert that they are not even bound to prescribe for 
it, since it is theirs by the common custom of their counties^ Cp. 670] 
We have therefore come upon the line which divides those 
seignorial powers which are deemed regalities from those which 
have their justification in the mere relation between lord and 
tenants, and we find it a vague, fluctuating line settled in some 
oases by local customs. 

High Many were the lords who held the view of frankpledge, 

jnatiee. days) and the assize of beer; comparatively 

few were the lords who had more exalted jurisdictional powera 
Still of such powers we find a gradually ascending scale. At 
the top are the two palatinates, the county of Chester, the 
bishopric of Durham; but below them stand lordships which 
are almost palatine and which leave their mark on the map 
of England for many centuriea When in 1888 the day has 
come for remodelling the government of our shires, the liberties 
of St Edmund, of St Etheldreda of Ely, of St Peter of 
Medeshamstead are still respected*. These together with the 
marcherships on the Welsh border are the most splendid in- 
stances. Sometimes the lord exercised the highest justice only 

^ P. Q. W. 126-6, 189, 191-2-8-6, 220," 226, il7, 699. 

» local Government Act 1888, eeo. 46 1 the eaatem divieion of SufloUt 
(whieh represents the liberty of St Edmund), the isle of Ely, the soka of 
Peterborough, are still ■ adminietrative eountiea.' 
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within a small territory immediately surrounding his castle 
or monastery, a leugata, btmlieu, lowy. Among these powers we 
may notice the following : 

(а) Ameroiamenta homdnmi. The lord has a right to the 
amercements of his men, even though those amercements are 
inflicted in the king’s court. The amercements are paid into 
the royal exchequor, and then the lord petitions that they may 
be paid out to him. 

(б) Gatalla felonum et fugitivorum. The lord, though ho 
does not try felons, unless they be handhaving thieves, gets 
the forfeited chattels of condemned felons and outlaws which 
ordinarily would belong to the king. With this is sometimes 
coupled the right to hang felons sentenced by the king’s 
justices. 

671] (c) Betumus^ hremvm. This is a highly valued right. 

Within the lord's territory the ‘ return of writs ’ belongs to 
him : that is to say, if the sheriff receives a writ (‘ original ’ 
or ‘judicial’) bidding him summon, attach or distrain one 
resident within that territory, or seize lands or goods, he must 
deliver that writ to the bailiff of the liberty who will execute 
the precept. Only in case the lord or his bailiff has been 
guilty of default and a second writ comes to the sheriff con- 
taining the clause ' quod non omittas propter aUquam liher- 
tatem,’ will he be justified in entering the privileged precinct. 

(d) Some lords have, and prescribe to have, coroners of 
their own — a remarkable fact, since to the best of our know- 
ledge coroners were first instituted on this side of the limit of 
legal memory. 

(e) Some lords compel the king’s justices in eyre to come 
and sit within their precincts and even to occupy a secondary 
position. They come there — ^such at least is the lord’s theory — 
merely to see that the lord’s court makes no default in justice ; 
but the business of the court, even though it consist of pleas 
of the crown, is conducted by the lord himself, his bailiffs or 
justices. Sometimes the lord claims that for the time being 
he himself is iusUtiarius domvni Regis*. 

(/) Some lords have a civil jurisdiction within their 
territories which excludes the jurisdiction of the king’s courts. 

^ In old dooumenta retimma ia certainly commoner than retiana. 

^ Select Pleas in Manorial Courts, pp. xzv-xzvi ; but it was the Abbot of 
Bylaud, not of Kirkstall, who required the long’s justices to sit at OUfton. 
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If an action concerning anything within the precinct is begun 
befere the Bench at Westminster, the lord sends a bailiff to 
‘crave cognizance’ of the cause and he is allowed it (peti't 
mricm mm et haibet). 

Sdiises Some of the highest powers were claimed by prescription ; 
claimed j)y for example, the Ai’chbishop of York declared that he and his 
inea enp- ppg^gQggggjg wielded them from time immemorial; not ouo 
scrap of parchment did he deign to produce. He even claimed 
to coin money by prescription'. And we may state as a general 
rule that just the very highest jurisdictional powers ware 
seldom claimed by any other title. Occasionally a bishop or 
an abbot would rely on the vague, large words of some Anglo- 
Saxon land-book But this was a false move; the king’s h'-STS] 
lawyers were not astute palaeographers or diplomatists, but 
any charter couched in terms sufficiently loose to pass for one 
moment as belonging to the age before the Conquest could 
be met by the doctrine that the king was not to be deprived 
of his rights by ‘obscure and general words.’ For their 
markets and fairs, their chases and warrens, for avm'oiamenta 
hominum and oatalla fslonum the lords have charters; but 
when they hold all the pleas of the crown, when they appoint 
justices and coroners, when they coin money, when they treat 
the king’s justices as distinguished visitors to be ‘accommo- 
dated with a seat upon the bench,’ then they prescribe : — they 
and all their predecessors have done the like ; so they say and 
so the country says. 

The But apart from all franchises, a lord has jurisdiction over 

his tenants. This he does not claim by royal grant, nor does 
iuriBdio- jje prescribe for it; in its exercise we can not call him the 
king’s delegate. English law of the thirteenth century seems 
to have admitted the broad rule that every lord with tenants 
enough to form a court may, so far as the king is concerned, 

, hold a court of and for his tenants. We say ‘so far as the 
king is concerned.’ Whether a lord enfeoffing a tenant had to 
stipulate for suit of court if he wished to oblige the feoffee 
to serve as a doorasmau is a different question. Only late in 
the day was that question brought before the royal justices. 

Some seem to have held that an express stipulation was neces- 
sary if more suit was to be exacted than such as was necessary 
to enable the lord to exercise any regal jurisdiction with which 
' P. Q. W. 198, 
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ho had been entrusted. Others were of a different opinion, 

The matter was settled by the Statute of Marlborough (1267)’ : 

— tho lord who exacts suit to his feudal court must lely 
upon express stipulation or upon a somewhat brief prescriptive 
title*. This, however, is a matter of comparatively little im- 
portance ; the greater matter is that mere tenure gives to every 
lord, who has the means of exercising it, a jurisdiction over his 
tenant ; his tenant is his justiciable. 

This jurisdiction, if the tenant is a freeholder, is not of a Th^leuM 
high order, nor is it very lucrative. It is but a civil juris- usuaiUr a 
[p. 878] diction, and it is hampered and controlled by royal justice. St 
What is more, the feudal court is generally a manorial court, 
a court for a small district. Even though we can not at the 
moment explain the full import of this proposition, we may 
dwell on it for a moment. We shall beg no question by 
saying that the manor usually is but a small space of ground : 
small, that is, when we compare it with the total amount of 
land which a great noble will hold ‘either in demesne or in 
service.’ A rich religious house may have twenty manors 
in demesne ; a lay noble will not have so many in demesne, 
but he will have some few in demesne and many more in 
service', his honour will consist of a large number of manors 
scattered about in divers parts of England ; of some few he 
will be the immediate lord, while others will be holden of 
him by his knights. Now the simple principle of feudal 
justice that we have lately stated would authorize such a lord 
to hold a court for his honour, to hold one court for all his im- 
mediate tenants ; or, again, if his tenants were widely scattered, 
he might hold several honorial courts, one, let us say, for his 
Kentish tenants, another in Gloucestershire, another in York- 
shire. And thus between the actual occupant of a tenement 
and the kin g there might stand a whole hierarchy of courts. 

We have seen above how between Eoger of St German who 
held land in Huntingdonshire and the king there were no less 
than seven mesne lords*. The principle which is now before 
us would in such a case permit the existence of seven feudal 
courts. That such was the law we can hardly doubt; no 
narrower principle will explain the facts. Very often the lord 

’ Stat. Karlb. c. 9. 

^ Seleot Fleaa in Manorial Courts, p. xl-viii. 

’ Sea above, p. 233. 
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of a manor who had a court of his own was himself houurt 1o 
do suit at his lord’s court. The petition which tho barons 
presented at the Oxford parliament of 1258 assumes that not 
seldom three feudal courts tower one above the other. Com- 
plaint is made that the Abbot of Peterborough does not allow 
his freeholders to hold courts for their tenants, whereas this 
is sanctioned by law and custom througbout the realm. The 
Prior of Dunstable was compelled to concede that his burgesses 
might hold courts for their tenants. Furthermore, it seems to 
have been a common practice for a wealthy abbey to keep a 
court, known as a haUmoot, on each of its manors, while in [p.B74] 
addition to these manorial courts it kept a central court, a 
libera curia for all its greater freehold tenants. And we may 
now and again meet with courts which are distinctly called 
courts of honours. The rule then was, not merely that the 
lord of a manor may hold a court for the manor, but that 
a lord may hold a court for his tenants. 

Nevertheless it must be allowed that in the thirteenth 
century full advantage was not taken of the principle. Sub- 
infeudation had gone &r indeed and, as said above, the 
jurisdiction over freeholders was no longer wery valuable; it 
brought the lord little money and did not add much to his 
power. The feudal courts that we see in active work are for 
the more part manorial courts, and the affairs with which they 
are concerned are mainly the affairs of tenants in villeinage, 
even the affairs of villeins. As a matter of feet, feudal juris- 
diction seems intimately connected with the entities known as 
manors and these manors again seem to he intimately con- 
nected with townships. SbiU these links exist rather in the 
world of fact than in the world of law ; the legal principle is 
the simple principle that tenure implies jurisdiction. The 
Abbot of Ramsey may bring to his court at Broughton his 
freehold tenants from seven counties ; the burgess of Dunstable 
may hold a court for his tenants^ 

Of these feudal, — they will in general he manorial — courts 
we may now give a brief account ; first we will speak of their 
competence and then of their constitution. 

J As to aU this matter, see Seleot Pleas in Manorial Courts, Intvoduotion. 

A good insianoe of the abandonment of a honoiied oomi is given in Winohoombe 
Iiandboc, i 13 : ' Aliqnando auiem oomes liberi maneiiornm solebant segui 
onriam 'Winchecombe da tribns Beptunasis in ties. Et Abbas Johannes eon. 
oessit gnod faeerent seetam Ulam in mauetiis,’ 
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I. Giml Litigation, (i) Personal Actions. They eutertain 
pe 2 'aonal actions, at least when the amount at stake is less than 
forty shillings ; in particular, actions of debt, detinue, trespass 
and covenant. This jurisdiction seems to be considered as 
arising out of the relationship between man and lord. On the 
other hand, the action of replevin (de vetito namii) is royal 
and few lords claim, to entertain it. Perhaps in theory the 
defendant ought to be an immediate tenant of the lord, but 
it is very likely that a lord often compelled any resident on 
[p. 676] his land to answer iu his court, at all events when there was 
between them no lower lord with a court of his own. That 
the plaintiff also should be the lord’s man would not be neces- 
sary. This jurisdiction was a useful, thriving reality. We may 
well find a manorial court which generally has some ten to 
twenty personal actions depending before it, and, as we shall 
see later on, these humble courts seem to have recognized 
certain causes of action for which the king’s courts offered 
no remedy; they gave damages in cases of slander and libel 
and possibly they enforced some agreements to which the 
king’s courts would have paid no heed. 

(ii) Actions for the recovery of freehold land. Since the 
days of Henry II. the rule had been that no one could be 
compelled to answer for his freehold without the king’s writ’. 
On the other hand stood the rule, sanctioned by Magiin Carta, 
that for a true proprietary action for land admittedly held of 
a certain lord, that lord’s court was the proper tribunal, and, 
though the king’s judges and chancellors gradually impaired 
the force of this rule by the invention of new actions which 
were in effect proprietary, though they may have been nomi- 
nally possessory, still throughout the thirteenth century and 
even in the fourteenth we heai' of a good many actions begun 
in the feudal courts by ' writ of right.’ Very seldom however, 
unless our books mislead us, were such actions finally disposed 
of in those courts; to get them removed first into the county 
courts and then into the king’s court was easy, and if the 
tenant (the passive party in the litigation) chose to reject the 
duel and put himself upon the grand assize, the competence 
of the lord’s court was at an end. Hengham tells us that 
in his day the lords rarely asserted this jurisdiction over 


^ See above, p. 147. 
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freehold land, for they could get little or no profit out 
of it^ 

(iii) Actions relating to customary or villein tenements, [p. sto] • 
In all matters ■which concerned a merely customary title to 

land the lord’s court was the only competent trihunal, for of 
such a title the king’s judges would know nothing. No royal 
writ was necessary. Still we see the lord’s court doing strict 
justice in due form of law ; there is no formless arbitration, 
there are formal pleadings which are strictly construed. Before 
the end of the century pleaders in manorial courts are making 
use of phrases -which seem to have their origin at Westminster* ; 
taut all along they have been using technical phrases, tracing 
the descent of the customary tenement fi'om heir to heir, 
alleging ‘seisin as of right,’ alleging the taking of ‘esplees,’ 
adding however at every turn ‘ according to the custom of the 
manor’.’ The justice which the customary tenants got was 
strict justice ; it was not ‘equity’ on the one band, but on the 
other it was not ‘the will of the lord.’ 

(iv) Litigation between, lord and mm. That the lord could 
sue his tenant seems plain ; the entries on a court roll largely 
consist of such as show how tho lord’s bailiff made accu- 
sations agoinat the tenants and how the lord recovered damages 

' 3«e Hongham UCagna, cap. S. See aleo Note Boole, e.g. pi. 26, prooeedmgs 
in the coait of the Eavl of 'Warenne oarcied as far as the first blows of the duel 
when a concord iraa made; pi. 40, proceedings in the court of Margery de 
Sumery irregularly removed into the con&ty court; pi. 212, proceedings in the 
court of the Earl of 'Warenne removed into the county court ; pi. 14B6, lengthy 
and repeated Utigation in the court of the £p. of Bath; in one instance the 
first hlows of the duel were struok ; pi. 1847, proceedings in the court of the 
Constable of Chester stayed by a forged 'writ. Then see T. B. Edw. U., {. 263 
(Droit), 624 (Droit), 688 (.Fawn Jiigement), and 244 (Droit) ; in this last case a 
judgment was given in the lord’s court. Though the process of removing a writ 
of right from the feudal court was easily acoompUshed, it involved an assertion 
that the lord had made default in justice, and to this the demandant pledged his 
oath. A Bsgistrum Brevlum in the Cambridge I/ibrary, Mm. i. 27, describes 
the process thus— The demandant shall some with the bailiff of fbe hundred to 
the lord’s court and bring in his band his writ and s book [presumably the 
gospels] and sh^ stund on the threshold of the court and swear on the book 
that he will plead no further in that court by the writ which he holds in his 
hand, since the court has failed to do him justice ; and then he shall have a 
■writ to the bailiffs and the sheriff stating thot he has abjured the court and 
proved its default. 

’ See The Court Baron (Sdden 8oo.) p. 119 where the form of a writ of entry 
ad temimm gtii pratteriit is adopted. 

’ Seleot Pleas in Manorial Courts, pp. 17, 84, 39, 123, 173. 
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from them; the tenants are charged with trespasses, or with 
breaches of the manorial custom’. It is late in the day before 
we hear any suggestion that such a course of procedure is 
inequitable since it makes the lord a judge in his own cause, and 
even then it is admitted to be 'the common course throughout 
the land®.’ There is much to show that in the past one of the 
main uses of a feudal court had been that it enabled the lord 
(ji. 577] to compel his tenants to perform their services ; this will appear 
from what has been said about the law of distress*. As to the 
objection that the lord is both judge and party, that fails, for 
the lord is not judge ; tho defendant has the judgment of his 
peers. On the other hand, the lord can not be sued in his court ; 
this is true of him as it is true of the king. The proper feudal 
course for one who claims to hold land of X but can not get 
that land is to demand justice from X, and if this demand 
fails, to go’ to the court of X‘s lord. A lord distrained to 
answer in his own court is the most startling anomaly of the 
ancient demesne. 

IT. Preseniments. Even though the lord does not aspire 
to, or on this particular day is not exercising, the franchise 
of view of frankpledge, he often makes use of a procedure 
which involves presentment. Jurors are sworn in, sometimes 
twelve, but often less than twelve, to present offences. Perhaps 
in theory they have no business to present any offences which 
touch the king’s peace, such as assaults, since in adjudicating 
on these the lord would be usurping a franchise, and ought to 
confine themselves to breaches of the manorial custom and 
invasions of the lord’s proprietary rights. But it is difficult to 
maintain or even to draw the line, difficult to prevent a lord 
from ma k in g his feudal court a police court. Especially is this 
so when the tenants are unfree ; if the lord amerces a serf for 
drawing his knife, pilfering his neighbour’s goods, using bad 
words, he is after all but demanding money which already ia 
his own; even if he puts the man in the stocks or turns him 
out of the vill, this, if it can be regarded as an act of justice, 
can also be regarded as an act of ownership. And so wo find 
that the presentments are miscellaneous : — A has assaulted B ; 

^ See iihe pieoedeuts in The Court Bfuon. 

« T. B. 44 Bdw. III. f. 19 (Trin. pi. 14). The flame suggestion is made in 
y. B. 21-2 Edw. I. p. 167. The answer is ‘ The court is judge.’ 

• gee above, p. 363. 
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(7 has abused U; B is a, scolding wife; Fs daugliLor has boon 
guilty of fornication and so he owes a leyrwite ; Q, a freeholder, 
is dead and his son owes a relief ; H is the lord's nativus and 
has left the manor ; J came late to the boon works ; K keeps 
his dung-heap before his door ; L has fished in the lord’s pond ; 

M sells sour beer; iV puts more beasts on the pasture than 
the by-law allows him ; 0 rescued his impounded beasts ; and 
so forth. As a rule when there is no question touching free- 
hold the accused seems to get little chance of denying these [p.878J 
charges, but is at once amerced ; sixpenny and threepenny 
amercements are common. 

III. Governmental Power and By-laws. Within narrow 
limits a feudal court might be. not merely a court of justice, 
but also an assembly capable of discussing and arranging the 
affairs of the tenurial group. To such an assembly the lord 
would in old times appeal when he wanted an aid from his 
military tenants', or when he wanted them, or some of them 
on hehalf of all, to go to the war*. But among the knights 
of an honour there was little communalism; each individual 
had his rights and duties; the one could not be impaired, the 
other could not be aggravated by any resolution of his peers. 

As to manorial by-laws we must apeak hereafter. Over unfree 
men, even over the free men who hold unfree lands, such by- 
laws, being made with the lord’s approval, would have great 
power; a breach of them might be punished by a forfeiture 
of the tenement ; a recalcitrant bondman might be set in the 
stocks ; but to enforce by-laws against a free-holding free man 
was a more difficult matter. 

IT. Apjyellate JurisdioUon. When a great lord had many 
halimoots and one libera curia, difficult cases which arose in 
the former were sometimes reserved for the latter. But the 
magnates had aimed at more than this. They had wished for 
an appellate jurisdiction, or rather a ‘jurisdiction in error’ 
over the courts of their tenants. Had the first principle of 
feudal justice been allowed free play, their demand must have 
been conceded But it failed. If the court of the lower lord 
made default in justice, the case could be removed at once 
into the county court and thence to the king’s court, and none 


1 See Bbove, p. 360. 

^Saleot Pleas in Manorial Courts, L 49, 60 j Mat. Par. Ohron. Maj. vi. 438. 
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bu(j tho king’s court could hear a charge of false judgment^. 
After a severe struggle these rules were established; to their 
operation it is due that in England we hear little of oxalted 
feudal courts, courts of baronies and honours. 

V. Gonveyanaing Bitsiness. In later ages the work of a 
manorial court will chiefly consist in witnessing transfeis of 
copyhold land; the court roll will become a register of title 
for the copyholders. At the accession of Edward I., however, 
Dp. 579] the practice of keeping court rolls was still new, and, though 
from time to time we may hear how a tenant in villeinage 
‘ puts himself upon the roll ’ by way of proving his title®, still 
on such rolls as we have seen entries of ‘ surrenders and ad- 
mittances ’ are so few and so irregular that we can not believe 
that they were of much importance. However, such power 
of alienation as the custom of the manor gives to the tenant 
in villeinage is often exercised in court. Ho can only alienate 
his tenement by surrendering it to the lord, and, if this is 
done in open court, the lord’s acceptance of a new tenant will 
be -witnessed by the men of the court, and their testimony 
will be useful at a future time. We have no reason, however, 
for saying that only in court could a lord give villein land to a 
now tenant or concede to a dead tenant’s hoir the tenement 
of his ancestor, for, according to the law of the king’s court, 
tho laud was the lord’s to do what he liked with. From an 
ancient demesne manor we may already hear how a tenant 
who was too ill to come to court made a surrender to the 
bailiff out of court to the intent that the bailiff might make 
the surrender in court®. With the transfer of freehold laud the 
court had in general little to do; the tenants subinfeudated 
their tenements without going to the court, and in the thir- 
teenth century they already thrust new immediate tenants 
upon their lord without asking for his cooperation*; still a 
careful lord would oblige the manorial jury to present deaths 
and descents which took place among his freeholders, in order 
that he might secure his reliefs, wardships and mariiages. As 
homage had to be done to the lord in his proper person, it 

^ Select Fleas ia Manorial Oomts, Introdnotiou, p. Iviij. See also Bot. Our. 
Begis, i. S57. 

° The Court Baton, pp. 121, 184. 

.* Select Fleas in Manorial Oomts, i 126 (a.d. 1801). 

4 See above, p. 345. 
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was more usually done in his house than in the manorial 
court. 

And now as to the constitution of the court. Thero seems 
no reason why the lord should not preside over it in person, 
and occasionally an abhot or prior would do this^ Often tho 
cellarer of the abbey, himself a monk, would hold the courts ; 
but generally they were held by the lord’s steward. Some 
abbots and other lords had allowed the stewardship to become 
hereditary ; they had enfeoffed knights who were to hold their 
lands by the serjeanty of stewardship. But before the end of 
the thirteenth century the work was falling into the hands [p.eso] 
of lawyers. Yery great lawyers did not scorn it. A little 
later, in 1335, we find the prior of Christ Church offering the 
office of steward to no less a person than Sir John Stonor, 
who had been for some years one of the king’s justioes" ; he 
would not accept, but he was in no wise offended by, the ’ 
proposal. And then, when a weighty cause is to be heard in 
the court of Merstham, the prior sends down one of his counsel 
to afforce the court’. At an earlier time, when the abbot of 
St Alban’s had quarrelled with his knights, he induced one 
of the king’s justices, who had come to deliver the gaol, to 
preside over the feudal assembly under the ash tree*. And, as 
we have said before, men were beginning to write books which 
should teach stewards how to hold plea, and very technical 
books they are’. 

As in the communal so in the feudal courts, the president 
has doomsmen at his side. When he is making the view of 
frankpledge, when (to use the terms of a later day) the court 
is acting as a 'court leet,’ he — like the sheriff in his 'turn' — 
seems to be the only judge: the procedure by way of pre- 
sentment is not easily compatible with the action of a body of 
doomsmen; the view of frankpledge is a royal franchise, and 
for the time being the steward is quasi a royal justice’. But 
‘in the court barou the suitors are the judges ’-'this rale is 
well maiutained throughout the middle ages. At their ond 
it is said that two suitors will suffice; we may well doubt 
whether so small a number would have been adequate at an 

^ Darham Haluotea, L pp. zi, xit. 

“ Lit. Cantuar. li. 84, 86, 98, 108. * Ibid. 273. 

’ Mat. Par. Ghion. Maj. ti. 438. 

’ See Ihe Court Baron (SeUea Soc.), 


’ Biacton, i. 98. 
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earlier time*. Heriet, a juatioe of John’s reign, seems to have 
demanded twelve How far any distinction was drawn in practice 
between cases which affected free men and those which affected 
unfree men is a doubtful question". In Coke’s day it was said 
that the lord of a manor had one court, ‘a court baron,’ for 
his freeholders and another court, ‘ a customary court,’ for his 
[p,68i] copyholders, and that in the latter the lord or his steward 
was the judge. Now over his unfree men the lord had, ac- 
cording to the law of the king’s court, almost unlimited power ; 
shoi't of maiming them he might do what he liked with them ; 
and every tenant of an unfree tenement was a tenant at will. 
Nevertheless in the court rolls and the manuals for stewards 
which come to us from the thirteenth and fourteenth centuries 
we cannot discover two courts or two methods of constituting 
the court. Freeholders and serfs are said to owe suit to the 
same halimoot, and, so far as we can see, the owna which pro- 
nounces judgment is always the same body. Occasionally 
distinctions of status are noticed. When the lord is holding a 
view of frankpledge, if he has many tenants, he will sometimes 
copy the procedure of the sheriflF’s turn ; the presentments will 
he made in the first instance by viUani, and will then he revised 
by a jury of freeholders^ Sometimes two bondmen will be 
appointed to affeer the amercements of the bond, while two free 
men will affeer the amercements of the free®. No doubt, again, 
a free man might have objected if among his doomsmen he 
saw a serf. No doubt, again, the theory that the villein tene- 
ments were held at the will of the lord was by no means idle ; 
the lord could not be compelled to accept a new tenant against 
his will. Still, so £ax as we can see, when the lord’s interests 
were not being actively asserted, the serf who sued or was sued 
in the manorial court got the same justice as that which the 
free man got; he got in theory the judgment, not of his lord, 
but of a body of doomsmen who were at least his peers. We 
say that such a judgment he got in theory; in practice the 
question became of less and less moment, for trial by jury 

r Select Fleas in Manorial Oonrta, vol. i. p. bdi.; add to the letereuoea 
T, B. 7 Bdw. H. f. 2S8: six eoltoie ars not enough for a little writ of right in a 
manor on the ancient demesne. 

9 Mnnimenta dildhallae, i. 116. 

9 Select Fleae in Manorial Oonrta, vol. i. pp. Iz-lxxiii, 

* The Court Boron, pp. 100, 110. " Ibid. p. 101. 
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gradually forced its way into the manorial courts. In atriotnoss 
of law the lord could not compel his free men to servo as jurors 
in civil causes ; they and the king were agreed that none hut 
the king should make them swear; hut the lord could force 
his bondmen to swear, and many a small freeholder would 
serve rather than quarrel with his lord. At any rate trial by 
jury made its way into these courts, and it hardly leaves a 
place for the dcomsman ; indeed in course of time the oiy 
for a mdidum pemum is (to the great distortion of history) 
supposed to find its satisfaction in trial by jury. Very late [».«821 
in the day (for we "can not trace this further back than a Star 
Chamber case of Henry VIEL’s reign) we hear a doctrine 
which, if it has any historical warrant at all, suggests that 
no lord could hold a court even for his bondmen unless he had 
free doomsmen, for it is said that there can be no manor with- 
out at least two freeholders owing suit of court. Interpret this 
doctrine how we may, we can not believe it ancient. As to 
the question about the use of words we shall speak below ; but 
we do not believe that all the mmerm of the twelfth and 
thirteenth centuries comprised freeholders. As to the questions 
of law, we can not find that a lord’s jurisdiction over free men 
was in any wise dependent upon his having villein tenants, or 
that his jurisdiction over his villeins demanded the existence 
of freeholders. Very little weight should he ascribed to the 
unreasoned, unexplained dictum of the Star Chamber delivered 
at a time when the feudal courts were senile and villeinage 
was all hut dead, and yet this dictum seems to he the only 
source of the famous doctrine that a manor can not exist 
without two freeholders^ 


§ 6 . Tlie Manor. 

And now at length we may go up against the manor. We 
may make our task the easier if we observe that ‘ the manor ’ is 
more prominent in modem theories thau in medieval texts. 
Bracton rarely uses the term manerium. Only in one context 
does he give anything that can be called an explanation of that 
word and it explains very little. A person who brings an 

> Seleot Pleas in Manorial Oonrts, toI. i. pp. Ix-lxxiii 
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action for land must specify the land that he claims. In so 
doing, he will perhaps use the word maneriv/m, and therefore it 
is necessary to note that manors and vills are not all one, that 
sometimes a manor and a vill boar the same name, that some- 
times a manor contains several villa, and again that a manor is 
not the same thing as a mansion*. But what is the essence of 
a manerium we are never told. Such records of litigation as 
[p.683] we have in print give us no further help. Sometimes, though 
not very often, the object demanded in an action is a manor, 
and we may find disputes as to whether a particular tenement 
is or is not a part, or 'a member’ of a particular manor. The 
word is used in conveyances, and doubts may arise as to what 
has passed to the donee by a gift of ‘the manor of Dale.’ But 
in conveyances the term is much less common than we with 
our theories of ‘ a manorial system ’ might expect. Even when 
we turn to the Hundred EoUs and read the detailed descrip- 
tions of tenures and tenements, of the groups formed by lords 
and tenants, though we may well think that we are reading 
of manoi's, still we may often read through many pages without 
seeing the woid maneriim. May we hope that we liave shown, 
as Braoton showed, that much may be said of the law of teimre, 
of status, of jurisdiction, though that word be never employed? 

In a sense therefore we must deny that in the thirteenth 

. , .a technical 

century the word v^ane7*ium was a technical term, that it word. 

could be placed in the same category with inlla, feodum uniua 
militis, liberum tenementum, viUenagium. There are reasons for 
thinking that in a remoter past and especially in Domesday 
Book, this term bad borne a definite legal sense which was 
concerned with the levy of the danegeld*. Be that as it may, 
we believe that in the thirteenth century no strict definition 
of a manor could have been fashioned. Any word that is 
commonly used in the transaction of buaness is likely to come 
before the law-courts and to be discussed by pleaders and 
judges A modem court may be called upon to decide whether 
a four-roomed cottage was fairly described as ‘ a country house ’ ; 
but still, ‘ country house’ is not a technical term In our own 
day the term ‘ estate ’ is used by Englishmen to describe tracts 
of land ; but who can accurately define its meaning ? If we 

> Braolou, f. 212, 431 b. 

9 MaitUnd, Domesday Book and Beyond, 107 fi; and, to the contrary, 
trait, B. H. B xii. 768. 
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read in a biography that the hero had ‘ an catate in Kont ' wo 
should expect him to have had more than a rood of cabbngo- 
garden; but how much more? Must there have been' a house 
and some fields ? must he have had land ‘ in hand ’ ? must he [p. 381] 
have had tenant farmers and cottagers? And what of ‘a 
country seat’? 

In the thirteenth century the term numermm seems to 
have been no more precise than the term 'estate’ (as com- 
monly used by laymen) is at the present day. It implied, for 
example, a certain geographical extent, neither too small, nor 
too large, and a certain geographical continuity; hut the re- 
quisite size, the requisite continuity could not be defined. A 
manor in Cambridgeshire might have a member in Suffolk; 
a manor in Kent could not have a member in Northumberland ; 
but the exact degree of discontinuity that would have rendered 
the term inappropriate could not be fixed. Modem attempts 
to define a manor break down before this difficulty. Moat, if 
not all, of them would suffer or even compel us to describe 
many a vast honour scattered about over all England as being 
a single manor'. 

Therefore to ask for a definition of a manor is to ask for 
what can not be given. We may however draw a picture of a 
typical manor, and, this done, we may discuss the deviations 
from this type. 

(1) The typical manor is geographically coincident with a 
vill ; the lord of the manor is also the lord of the vill ; manor 
and vill have one name ; the group of men, which, when re- 
garded from one point, appears as the viUaia or township, if 
regarded from another point appears as a group of tenants; 
all persons who have lands in the vill hold of one and the 
same lord. This gives unity to the manor, for the township 
has many public duties, and the question whether a given 
acre is part of the vill or whether a given person is a member 
of the township is, we may say, a question of public law. 

>• Thna Scriven, Copyholda, i. 1: — 'L manor . . . . ia tha diatriot . . . granted 
1)7 the auoient Mnga of thia realm to the lords or baroua, with liberty to parcel 
the land ont to inferior tenants, reserving snoh duties and services as they 
thought convenient, and with power to hold a court (from thenoe called a court 
baron), for redreesing miademeanoiue, punishing tha oflenoes of their tenants 
and settling any disputes of properly between them.’ With such a definition as 
this we can not face the gnestion — ^Why ia it said of some tenant in chief that 
he hae fifteen manors, no more and no less ? 
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(2) The inhabited and cultivated lands of the manor are 
divisible into three portions; the lord holds land in demesne 
(in the narrowest sense of that term') and on this stand his 
[p.385] house and homestead, and these are sometimes called pre- 
eminently the manerium ; then there are lands held of him by 
freehold tenure, and there are lands held of him by unfree or 
customary tenure. The arable portion of the manor usually 
lies in two or three great open fields, and the strips which are 
held by the lord, by the freeholders, by the customary tenants 
lie intermingled. There is also pasture land ; much of it is 
held by tho lord in demesne, but over it the tenants have 
rights of common. The manor is an economic unit ; the lord’s 
demesne lands in that manor are to a considerable extent 
cultivated by means of the labour services which ore due from 
the tenants. (3) If the lord is a great man with several 
manors, even though these be contiguous, the accounts of each 
are separately kept; very generally each manor will have 
its bailiff and its reeve. (4) Lastly, the lord holds a court 
for the manor; if he is a great man, besides having a court for 
each manor, he may hold a central court for all his principal 
freoholdera, but each manor will usually have a court of its 
own. 

Thus we may regard the typical manor (1) as being, qua 
vill, an unit of public law, of police and fiscal law, (2) as being 
an unit ia the system of agriculture, (3) as being an unit in 
the management of property, (4*) as being a jurisdictional unit. 

But we have now to see that hardly one of these traits can he 
considered as absolutely essential. The most important is the 
connexion between the manor and the vill; a consideration of 
this we must for a while postpone; but this much may he 
premised that in very many instances the manor is not geo- 
graphically coincident with a vill nor yet with any group of 
villa 

We may begin by saying that the manor comprises a The 
house, or at all events a homestead, occupied by the lord, his hSSe 
servants or lessees. This from the etymologist’s point of view 
appears as the essence of the manor. The term manor {mane- 
riwn) is one of the many words which have their origin in the 
Latin verb manere] mansus, mama (common in the Anglo- 
Saxon land-hooks), mansio, manswra or maswra, mesmagmm 
^ See above, p. 368. 
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are other examples, and it would seem that each of thcao lias 
but slowly acquired a shade of meaning peculiar to itself. In 
our thirteenth century ‘ manor,’ ‘ mansion ’ and ‘ messuage ' are 
no longer convertible terms, though ‘manor’ is still occasionally [r-tae] 
used to signify just the lord’s house or homestead and no 
more : the porta nanerii is the door of the house or of the 
court-yard ; the situs mmerii is the site of the house together 
with its curtilage' ; indeed in France the word mmoir seems 
seldom, if ever, to bear a more extended meaning. Still the 
word is commonly used so as to include much more than a 
house, as, for example, when Bracton tells us that a chief 
manor may contain several sub-manors, that a manerium may 
be composed of several vills*. 

Sometimes a phrase seems to halt between the narrower 
and the wider meaning and shows us the relation between the 
two. When it is written that certain lands ‘ belong to ’ such 
a manor, a connexion legal and economic between them and a 
certain building is, or may be, in the writer’s mind. Occa- 
sionally the word ‘hall,’ which may have been common in 
English speech, is used in the same way — 'he owes suit to 
the hall (atda) of Horaingsheath,’ ‘it is customary land of the 
hall (auh) of PaokenhamV 

Ocenpatfon However, we dare not say that it is indispensably necessary 
that the manor should include a house occupied by the lord, 
house. On a strictly personal occupation of course we can not insist. 

Many manors were in the hands of the religious, and neither 
did the monks live on the manors, nor was it usual for a 
bishop or abbot to reside on all his manors in turn ; if he had 
three or four residences, this was enough ; but he might have 

1 See the inslanoee given by Blakeeley in L. Q. R. v. 114-6. Select Pleas in 
Manorial Couris, p. 44: ‘et inenpei ad portam manerii dicli domini .... hnte- 
Blum leravit.’ Barham Halmote Boils, p. 11; 'homines de Baltou solebant 
hahsie commnnam oom animalibna snis a porta manerii veisns viam de 
Heailden.’ Ibid. p. 38: ‘et portas einsdem manerii fregemnt.’ B. H. ii. 578 ; 
the Abbot of O holds a manor in the rill of B which contains 6 acres, and he has 
in the same rill a garden which contains 8 acres, and he has there in demesne 
8 score aetea of land, 20 acres of pasture, and 4 acres of meadow, and he holds 
the said manor in almoin; he hae also fteehold and servile tenants. At the 
present day such a name as Bale Manor is often enough the name of a house. 

3 Bracton, f. 212, 434 b. 

^ Bodleian, Suffolk Oouit BhUs, Bo, 8, It is not here implied that the Bng. 

A,-3, Jieal, has any etymological oonnesion with Bat. aula; neverthetess 
he two words seem to have besn treated as exactly egoivalent. 
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thirty or forty maaors. The centre of the typical manor is 
often a homestead or farmyard with but humble buildiugs 
placed under the charge of a bailiff, rather than a fine dwelling 
[p.687] for the lord and his family. But it is doubtful whether we can 
even insist upon the homestead. Often we may find that the 
situA manerii has been let to a tenant at a rent ; we can not 
be certain that there are any longer any buildings upon it, 
and if there are, they are no longer occupied by the lord or 
his servants. 

A similar doubt must be suggested as to the necessity of Demesne 
land held in demesne. Undoubtedly it is a normal feature 
of a manor that there should be land the fruits (not the rents 
but the actual fruits) of which come to the lord’s garners ; the 
unfree, and often the free, tenants assist in the cultivation of 
this land, the raising of these fruits; the economist is apt to 
consider this as the essence of the manorial mrangement. But 
suppose that the lord, more or less permanently, parts with this 
land in exchange for a rent ; has he ceased to hold a manor, to 
be lord of a manor, to have the right to hold a court for all the 
tenants of the manor ? To all these questions we must answer, 

No, at least if the supposed alienation be no more than a lease 
for yours. Towards the end of the century it was becoming 
common for the lord to let the land that he had held in 
demesne ; but the farmer {firmarius) of the demesne land did 
not become lord of the manor, the lessor did not cease to be 
lord, the tenants still held immediately of him, he still kept a 
court for them and took its profits. As to the effect of more 
permanent alienations, there may be more doubt, and we must 
distinguish a question about the use of words from a question 
about the existence of rights. If the lord of a manor enfeoffed 
another person with all the demesne lands, this gift, we may 
he sure, did not necessarily carry mth it a lordship over the 
tenants of the free and unfree tenemeuts, a right to all their 
rents and services, a jurisdiction over them. Men were very 
free to make what arrangements they pleased. We have, for 
example, an instructive verdict concerning the history of a 
Cambridgeshire vill. The earl of Gloucester holds Bottisham 
of the king. But his predecessors gave ‘the whole manor of 
Bottisham with all lands, demesnes and tenements, villeinages, 

Cp.688] ooterells, pastures, meadows, mills, franchise of bull and ram 
and all appurtenances and easements to two houses of religion, 
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to wit, a moiety to Anglesey Priory and a moiety to Tonbridge 
Priory, saving to himself and his successors the froo rents of 
the free tenants in the same vill, and saving suit of court 
from three weeks to three weeks, and saving the homages and 
reliefs of the free tenants and wardships and escheats and all 
pleas.’ The result is that the prior of Anglesey has 200 acres 
and 6 villeins and 6 coterells, the prior of Tonbridge has a 
like holding, while the earl has some 40 freehold tenants for 
whom he holds a court ; the view of frankpledge for the whole 
vill is in his hand*. Here we have the lord of a manor giving 
^alf his demesnes and half his villein tenements to one priory, 
half to another, but retaining to himself an immediate lordship 
over the freeholders, his right to receive their rents and to hold 
a court for them. An endless variety of such arrangements was 
possible, tho only legal limit being that which would have 
protected freehold tenants against any aggravation of their 
services. Probably, while the labour services of the villeins 
remained uncommuted, a lord did not often part with tho 
whole, or nearly the whole, of his demesne land without giving 
along with this a right to those services which his villeins had 
been accustomed to do on that land ; to have done so would 
have been to lighten or even to abolish the services ; but when 
those services ware commuted into money dues, there was 
nothing to prevent the lord conveying away his demesne and 
retaining his immediate lordship over the villeins and his 
, right to their rents. 

Tte To give positive proof that no freehold tenants were neces- 

sary to constitute a mamrium is difficult, for, as already said, 

■ we may turn many pages of the Hundred Rolls without seeing 
that word, and certain it seems that towards the end of the 
thirteenth century a lord seldom had many villein tenants 
without having just a few freeholders intermingled with them. 

Still instances may he found in which a lord has a considerahle 
group of villein tenants with whom no freeholder is associated. 

Thus, on the abbot of Gloucester’s estates we find that in 
village after village, in which he has demesne land and many 
tenants in villeinage and in which he holds a court with villein 
suitors, he has no freeholders, or but one freeholder; yet in [p.589] 
these villages he has mowsm'. Again, a comparison between 

I B. H. 11. 487. 

» Cart. Glouo. ill. 103, et pasnm. See also in E. H, li. 696, the Templara’ 
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tha surveys of the thirteenth century and the earlier docu- 
ments seems to show that many of the freehold tenancies are 
of modem origin. As regards two of the abbot of Peter- 
borough’s manors we may compare the Hundred Roll with the 
ancient Black Book. On the ‘manor’ of Alwalton, according 
to the younger of these documents, there are two iihere tmentes, 
the one is the pariah parson, the other holds but a messuage 
with a rood and three acres; the Black Book tells of no 
freeholders. It is so also on the ‘manor’ of Fletton ; the Black 
Book mentions no freeholders; the Hundred Roll mentions 
two, one of whom gets his land from his grandfather, who was 
steward in the abbot’s hall*. Indeed in the Black Book we 
come across vill after vill in which the abbot has many villeins 
and no freehold tenant. The theory that freehold tenants are 
necessary to constitute a manor will allow to some mighty lords 
of the twelfth century very few manoi-s indeed. 

One limit may perhaps be set to our scepticism : — ^there 
must he villein tenements, there must at all events be some 
tenants holding ‘of’ the manor. As a matter of fact this 
probably was so. In the then state of agriculture a tract of 
any considerable size held in demesne almost of necessity 
implied a group of persons whose tenure of other lands obliged 
them to aid thoir lord in his husbandry. Still when we find 
the word ' manor ’ used, as sometimes it is, to denote just the 
lord’s house and homestead, and when we consider the close 
connexion that there is between ‘manor,’ ‘manse,’ ‘mansion,’ 
‘messuage,’ we may doubt whether there is any severe rule 
of fashion, to say nothing of law, about the use of these terms. 
Again, we are not able to produce any example from the 
thirteenth century of an estate which is called a manor but 
which has no villein or customary tenements bound up in it 
or with it ; still we should not be surprised to find that if 
a lord enfranchised all his villein tenements he still was said 
to hold a manor; he might get a good deal of occasional 
labour out of his freeholders, so that their lands would still 
be knotted to his demesne lands so as to form an economic 

estate at Bradwell; Ibid. 714, Sampson BoEot holds the manor (expressly eo 
called) of Albury but has no &ee tenant; Ibid. 716, the Bempiars* estate at 
Merton; Ibid, 72S, the Templars' estate at Iiittlemore, they have no freeholder, 
the oustomary tenants attend their court. 

^ B, H. 11. G88-9 ; Ohron. Fetrub, (Oamden Soo.), 160, 166, 
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unit. Nor have we any warrant for supposing that this 
state of things could be produced only by anfranchisument. 

In the account of eastern England given in Domesday Eook 
it is possible to find maneria which have no tenants who are 
below the rank of sokemen, and some of these manors may 
still have been 'manors’ in the thirteenth centuiy, manors 
with freehold tenants, but without tenants of a baser kind. 

Again, to turn to another point, we hardly dare say that a 
court. person who has villein or customary tenants must have a 
manor or must have a court. What can we make of the 
numerous cases in which a man has but three or four such 
tenants ? Does he hold a court for them ? Let us examine the 
vill of Upton in Huntingdonshire ‘.—A has a messuage and half 
a carucate in demesne and the sixth part of a wood and ‘ the 
sixth part of one free tenant,’ John the Freeman, who pays 
him 8d. and holds one carucate j and A has also one viigate 
and a half in villeinage which three villeins hold of him, each 
of whom pays him 10s. and merohet, and he has 'the sixth 
part of two villeins,' and each of them pays him Idd. for the 
sixth part of one carucate ; and he has two coterells each of 
whom pays him 3s. 8d,, and ‘ half one ootcrell ’ who pays him 
lOd, and ‘the sixth part of two coterells’ each of whom pays 
him fid. : — B and G and D have estates similar to A’s and there 
are some other holdings^. Whether A would have said that 
he had a manor we do not know, but we Can hardly believe 
that he kept a court for his tenants and fractional parts of 
tenants. Obviously in this case there has been a descent 
among coheiresses : part of the estate that descended to them 
has been partitioned, part remains unpartitioued. 

But similar results might be caused by subinfeudation. 

Once upon a time the king, held Great Wilbraham : he gave fr. 591] 
half of it to Nigel the Chamberlain, who gave half that half 
as his daughter's marriage portion; this quarter of the vill is 
now held by Robert de I'lsle, who has 10 customary tenants. 

Nigel gave away another piece to the Abbot of Warden ; the 
residue of his moiety descended to his five daughters. Then the 
king gave a quai-ter of the other moiety to one Picot, and 
the remaining three-eighths to Hubert de Burgh, who gave 
them to the Templars. The consequence is that the (mbuma/rii 
of Wilbraham are divided among many lords, one of whom has 
* B. H. ii. 620, 
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but throe^ A case may be found in whiob a niaji has a tew 
freehold tenants and just one euatouiary tenant (a gef'vus)‘, 
many cases in which he has two or three villeins and two 
or three cottagers. In these oases wo can not easily believe 
that the villeins are protected by any court or by any custom.. 

When a great lord detaches a few of his customaiy tenants 
to form an endowment for some retainer, they can hardly 
keep their old condition ; in course of time they must rise or 
they must fall : their services being commuted into money, they 
may make good their claim to be freeholders, or on the other 
hand they may become tenants at will in the strictest sense 
of the term. 

To the size of the manor we can set neither an inferior nor Size of the 
a superior limit. Occasionally diminutive words are coined to 
indicate manors which are of less than the normal size ; thus 
Domesday Book tells us how the Bishop had a manen’olum in 
Lincoln with one carucate of land and sake and soke and toll 
and team*; and the Hundred Bolls tell us of a nianarettum in 
Devonshire*. In Domesday Book the word manenum often 
covers an exceedingly small quantity of land; the so-called 
tp.692] manor is only a peasant's tenement'. In the thirteenth cen- 
tury we shall hai’dly find the word given to such little estates. 

On the other hand, the very largest manors which then meet 
us have all the appearance of being old. 

Four cases may be mentioned. The ancient demesne 
manor of Bensington in Oxfordshire has according to the jurors 
been vast; Henley-on-Thames, Nettlebed, Wyfold, Hunter- 
combe, Warborough, Shillingford, Holcombe and Orowmarsh 
have been its hamlets, and four hundreds and a half have been 
appurtenant to it®. In Domesday Book Bensington pays the 
king the large sum of £80 and 100 sHUings ‘ and the soke of 
four and a half hundreds pertains to this manor’.’ In Suffolk 
lies the huge royal ‘ manor ’ of Lothingland, containing the 
towns of Gorleston and Lowestoft, which lie some nine miles 
apart'; this represents a great estate held by Earl Gurth in 
the time of the Confessor'. In Lincolnshire the king’s manor 

^ B. H. ii. 491. > E. H. B. 876. 

» D. B. i. 386, ‘ E, H. i. 66. 

• Kaitlacd, Domesday Book azid Beyond, 116. 

« B. H. ii. 761. ' D. B. i. 164, 

« B, H. ii. 160-9. » D. B. ii. 283. 
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of Castor includes many adjacent villages or parts of thorn'; 
this had been a great estate of Earl Morcar with 240 sokemen, 

24 villani, 28 hordarii*. The manor of Taunton Dean covered 
numerous villages; in the Conqueror’s day it brought the 
bishop of Winchester £154 a year*; it has become the classical 
example of manors abnormally large. 

We may probably insist that the unity of the manor implies 
a certain unity in its administration. A lord may have many 
manors lying aide by side, and yet they ore separate manors, 
because he treats them as separate. It may, no doubt, be 
true that the manor generally had one set of open fields 
to itself, one set and no more; but exceptions on both sides 
of this rule must have been common. Each of the vast 
maneria of Domesday Book can not have had just one set of 
fields and no .more, and some of these vast maneria still fp. 
existed in the thirteenth century. On the other hand, when 
in Cambridgeshire we find several manors in almost every 
vill and then look at maps that were mode before the inclosuro 
of the open fields, we shall learn to doubt whether in this 
part of England the lands of the manor could, even normally, 
he brought within a ring fence ; they seem to have lain inter- 
mixed in the common fields with the lands of. the other manors 
of the same vill. The delimitation of one manor from other 
manors of the same lord seems to be a matter of convenience : 
one may become two, two may become one, as the lord chooses 
to have his accounts kept, bis rents collected, his produce 
garnered in this way or in that. At least with the consent 
of his freehold tenants, a lord may ‘attorn’ a piece of land 
to this manor or that, decade that the tenants shall pay their 
rents at this house or at that, while as to his villeins, 
their consent need not be asked*. 

On the whole therefore we come to the conclusion that in 
the thirteenth century the word ‘manor,’ like the ‘estate’ of 
our own day, was a vague, though common and useful word. 
Applied to a given instance it might be definite enough ; no 
one would doubt that certain acres belonged to the manor of 
Dale, just as now-a-days it may be notorious throughout the 
countryside that certain acres are part of the Dale estate ; but 
to have inquired what it was that gave the manor of Dale its 

1 B. H. i. 266. “ D. B. t 838 b. *0.3.1. 87 b. 

* See Bote Book, pi. 696. 
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unity, what made it one manor not two manors (to be called 
perhaps Upper Dole and Lower Dale), what were the oharac- 
teristios a loss of which would have been fatal to its existence 
as a single manor, would have been to ask questions no clear 
answer to which could have been had, because they would 
seldom have been useful questions. They could only arise in a 
practical form when there was a dispute as to how much land 
had passed by some feoffment or lease, and on such occasions 
they would be settled by general repute; — the jurors would 
say that the plot in question hid always, or had never, been 
accounted part of the manor. In other words, we are inclined 
to think that the mere fact that a certain tract of land or a 
certain complex of rights was a maneriim had no immediate 
[p.B94] legal consequences. In particular, it seems to us that the men 
of the time would generally have argued from the court to the 
manor, rather than from the manor to the court, and would 
have said ‘A single court is held for it, therefore it is a manor,' 
rather than ‘ It is a manor and therefore it has a court.’ 


§ 7. The Manor and The Township. 

In a famous passage Ordericus Vitalis asserts the identity OoiuEi. 
of the mmerivm and the villa : — ^the Bishop of Ooutances held mnnot'ana 
by the Conqueror’s gift two hundred and eighty ‘ villas quas a 
manendo manerios vulgo vocamusV An assumption to the 
same effect seems to be made by the writ which ordered the 
Domesday Inquest; the priest, the reeve and six mllani of 
every villa are to swear, in the first place how the manm is 
called, who held it under the Confessor, who holds it now, how 
many ploughs there are in demesne, how many the men have — 
and so forth. It is assumed that England is, and has been, 
held in wMae, that each villa has its mamio. The answering 
verdicts do not altogether bear out this assumption. The 
local names which are used (when they are not names of 
counties or hundreds) seem to be with few, if any, exceptions 
the names of places which were accounted mllae\ they are 
names of villages, and generally there is no difficulty about 
finding them as names of villages upon the modern map. Now 


1 Ord. Tltal. h. 223. 
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very commonly it is true that a single lord holds the whole 
place which bears one of these namos. The fonnuhi used is 
‘ A (name of a tenant in chief) tenet X (place name),’ and we 
do not find that any person, other than A and tenants of his, 
holds anything in X But this rule is subject to so many 
exceptions that in some paits of the country it ceases to be 
the rule. Such is the case in the neighbourhood of Cambridge. 

For example, there are five tenancies in chief in Trumpington 
and six in Qrantobeater ; no one therefore could call himself the 
lord of Trumpington or of Grantchester, save the king, and he 
only in the sense in which he was lord of every vill in En g land. 

In documents that are later than Domesday Book we some- [p. 69 B] 
times find the same assumption, which in French we might 
express thus : Nidle nlle sans seigneur. In the Leges Eenrioi^ 
the priest, reeve and four of the best men of the vill appear 
as representatives of the lord. Of what lord? The lord of 
the vill. The Saladin tithe of 1188 is to be assessed in each 
parish in the presence of the serjeant and clerk of tho baron. 

Of what baron ? The lord of the parish. For the assessment 
of the tax of 1198 the presence is required of the lord of each 
viU or the bailiff of the vill". Even the statute hook of tho 
fourteenthj5(ic5iiu:y seems sometimes to assume that every vill 
will haye''itivill.d®. 

All this is significant, for it seems to testify to a common 
belief that normally vill and manor are but two Tni.TnaB for one 
thing: the villa of public law is the maneriumi of property 
law. In favour of the assumption that this is the common and 
typical, we may add that it is the simple and explicable case. 

When vill and manor coincide, then we see an organization 
which will enable the township to discharge its public duties. 

It now has a court, in which a reeve and constable may be 
appointed and in which all questions relating to the apportion- 
ment of public duties can be decided. We can also see how 
in this case the township can have ‘ common ’ rights, the right 
for example to turn out beasts on a common pasture; the 
soil of that pasture belongs to the lord of the vill and regu- 

1 Lag. Hen. c. 7, § 7. 

» Bee the documents of 1188 and 1198 in Stubbs, Sdeot Oharters. 

» Stat. 98 Bdw. HI. a. 11 ; ■ et enqueates soient aurint priaee en viUes .... 
par oelui qe eet sovereign de la ville.’ Compare Stat, 98 Edw. HI. (of Labouterel 
0 . 4 : ' et si domiui riUarnin val manerionun.' ' 
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latious concerning its use can be made in his court. All will 
go smoothly, for the oommunitas or oommtma of the township 
has a governing body, a representative assembly which meets 
periodically. Very frequently this ease is put before us iu the 
rolls of manorial courts; — the body of persons who attend 
the court represent the township and indeed are the township, 
and so we read how the villata gives evidence, gives judgments, 
makes presentments, makes by-laws*. The lord’s court in such 
[p.!96] a case was not merely the court of a manor, it was the court 
of a vill, of a township ; in English speech it may often have 
been called the town-moot or township-moot”. 

Such was the simple, and we have seen some reason for TUa coin- 
calling it the typical, case. But in -many parts of the country always 
it can not have been the common case. In the thirteenth^®*™- 
century the terms ‘manor’ and ‘vill’ were not equivalent. 

The legal principles which shape the manor are not those 
which shape the vill. For a moment we may even be tempted 
to say that the vilL is an unit of public, the manor an unit 
of private law ; the one an unit for police purposes and fiscal 
purposes, the other a complex of proprietary rights and of 
the mutual obligations which bind lord to tenants and tenants 
to lord. And there is truth here. To all appearance the 
boundaries of the vills are matters of public law, not to be 
disturbed by conveyance or contract. New townships can not 
be created or old townships abolished by the lord of the soil, 
for in so doing ho would disarrange the fiscal, administrative, 
justiciary scheme of the hundred, the county, the kingdom, 
and might aggravate the burdens incumbent on his neigh- 
bours*. The power of making new vills without licence from 
above must cease as the centralization of government and 
justice becomes more perfect, probably had ceased before tbe 

* Bodleian, Suffolk Court Bolls No. 3: — 'ViUata dioit quod F. S. et N. 0. 

fodieiimt oonunonam de H ei quia oonsuetudo Tillae non eat tolia, 

oonsideratum est quod F. et E. dlsiiingantur,' Duchy of Iianoaster Court 
BoUs, Bundle 62, No. 750 ; — ‘ Oonaideratam eat per totam villatam.’ Select 
Pleas in Kanorial Courts, i. 11 : ' ViUata presentat.' 

* As a matter of fact the title of the court on its roll will seldom use any of 
these terms. The court is simply the court of Mickleton or of Littleton. 

* Brooton, f. 211, speaks of the formation of new vills. Seemingly if in tbe 
vill otAti new group of houses ia formed, this may come to he known as the 
Till of B ; but these houses will be also in the vill of if. In pleading one may 
desoribe them indifferently as in .d or in B. 
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end of the twelfth century. But the next century wua nour 
its end before landowners had lost the power of creating 
new manors. The process of subinfeudation went on rapidly ; 
it was governed by rules of private law; it created now 
manors. Partition among coheiresses was another source of 
new manors ; even in later centuries when legal doctrines had 
collected round the word ' manor,’ and the general theory wirs 
that a manor must have existed from before the beginning 
of legal memory, it was still admitted that a partition among , 
co-parceners might make two manors out of one\ But ser- [p.697] 
vioeable though this general idea may be, this contrast between 
the units of public and of private law, we can not press it 
home. At least according to our modern ideas, a court is an 
institute of public not of private law; but it is rather the 
manor than the township that has a court ; the township as 
such has none. Still, though it may be impossible for us to 
explain the distinction by any general terms of modem juris- 
prudence, it existed^. • 

Bracton expressly tells us that a manor may contain several 
vills*. The bishop of Durham seems to have held sixty-seven 
villa distributed into ten manors, so that on an average each 
manor contained more than six vills*. Such cases, common in 
the north, we may at the moment pass by as raising no great 
difficulty ; the lord may keep but one court for several vills, 
still there is a court which can act ss a governing body for 
every vill. Far more perplexing is the case in which there was 
no court with authority over the whole vill. Yet such a case 
was conamon. If we may trust our county histories, there are 

* Sir MayU NincJi's Case, 0 do. Bep. 61. The Statute Quia lUmptom had 
the efCact of pieveutisg the ereatiou (otherwiae than b; ‘act of lav') of new 
manors. But, in laTing down the rule that even the Idug could not create a 
new manor, lawyers, being in this case unable to rely on the statute, invented 
the wholesome, if uuhistorlcal, prinoiple that a manor can only eome to 
perfeotion by continuance of time. 

* The difierentiation of the two terms is marked by a ease in Y. £. Edw. II. 
f. 65. Oounsel says that in ancient times a man might levy a fine of a 
vill. This remark, which is true (for see e.g. Eines, ed. Hunter, i. S69), seems 
to imply that a vill was no longer regarded as a eubjeot for conveyance. In the 
case before the court Henry Peray pleaded that the A.bp. of Oauterbury held of 
him lour vills. This was rejected, and he tried to amend his plea by substituiiag 
for the four vills a manor to which three villa are appurtenant. 

* Bracton, f, 1B4. 

* Durham Halmote EqUb, lutrod. p. viu. 
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often, al least in the south of England, two, three or four 
manors in the same vill. When we have made large allowances 
for the vanity of modern landowners, who have liked the 
sound of the word ' manor,’ the ease remains common, and, at 
least in Cambridgeshire, the Hundred Rolls show that it was 
common in the reign of Edward I., while Domesday Book shows 
that it had been common ever since the Conquest. When 
there are several manors in a vill, the names that they bear are 
often not true local names but family names, the names of the 
tp.698] persons who held them in the thirteenth or some later century. 

There is, however, a difi&culty before us when we attempt Hanoi ami 

’ ■ TtT • sal) monor. 

to define the cases that are under discussion. We must in 
the first place mark off the instances in which there is a 
chief manor with several sub-manors, for in these instances 
the whole vill may be subject mediately or immediately to one 
and the same court, the court of the chief manor. That court 
will be attended by the lords of the sub-manors or their 
represantalives and may be able to act as a governing assembly 
for a whole vill or for a group of villa’. But, though it is 
hard to fix the limit, we come upon cases which we can no 
longer describe as pi-esenting the phenomenon of manor and 
sub-manor. The difficulty is occasioned by the vagueness of 
the term ‘ manor ’ and the fact that in a certain sense every 
vill in England must have a lord who is lord of the whole vill ; 
at all events the king will be lord of the vill ; all the titles of 
all the landholders may meet at some point short of the king ; 
the whole vill may belong to the honour of Gloucester; but at 
any rate they will meet in the king. Now when in a single 
vill we find three or four lords each with land in desmesne, 
freehold tenants and villeins, and each lord holds immediately 
of the king, or traces his title from the king through a different 
series of mesne lords, and when we find that the king himself 
has no demesne land and no villein tenants in or near the vill, 
we feel that any talk of chief manor and sub-manors will be out 
of place : — ^the king has no manor there, and no one has a manor 
which contains the whole vill. The case is much the same if 
the titles of the various lords meet in the Earl of Gloucester ; 
the whole vill forms part of the honour of Gloucester; the lords 

1 Thus the tenants of the manor of Bampton Fogeys nhich is held by 
Bobeit Fogeys must once a year appear in the oourt of Bobert’a brd William of 
Yalenoe; E H. u. 089. 


F. 11. I. 
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may be bound to attend the court, or one of the courts of that 
honour; but if the Earl has no demesne land and no villoiu 
tenants in the neighbourhood, we shall not say that any of the 
Earl’s manors comprises this Till. But we have to use vague 
phrases such as ‘ in the neighbourhood.’ In Oxfordshire Robert 
Danvers has a considerable estate at Tetsworth, John Clifford 
at Milton, Henry de BruyK at Waterstoke, Jordan Eorester at 
Ascot, the abbot of Thame at Afifington, Nicholas Segrave at 
Moreton, William Quatermains at Weston; each of them has [p-699] 
many tenants; most of them 'have what according to any 
definition must be manors ; their holdings lie in various vills, 
some lying more than five miles from Thame ; yet each of them 
holds ‘ of the manor of Thame,’ which belongs to the Bishop of 
Lincoln \ However, we have already said our say about the 
verbal question; the point now of impoitanoe is that to all 
appearance there were ipany oases in which there was no feudal 
court that could in any sense claim authority over the whole 
vill and many other cases in which the only feudal unity of the 
whole vill was due to the fact that every part of it was 
remotely held of some great lord and was, or might be, repre- 
sented in the court of some wide-spread honour. England was 
not composed of manors. In many a vill we may find a few 
tenements which in the feudal or tenurial system stand far 
apart from the tenements with which they are intermixed. 

Their holders are small people who are the immediate tenants 
of the king, or of some magnate who has no other land in that 
vill or in its neighbourhood. 

ThaaflaitB How then were the iutemal affairs of the vill regulated? 

It may seem to us that here we ought to detect some 

^ organization of the vill that is not manorial, not feudal, some 
‘ townshipmoot,’ or some intermanorial organization. The town- 
ship must have a reeve, the township must send four good 
men to court, the township must capture felons and keep them 
in custody, the township must make all manner of payments, 
periodic and occasional. How can these duties be apportioned 
if there be no court, assembly, governing body of the vill ? 

PormiHimt We have looked for such organization in our documents 
■without finding it. To say that it must have existed is an 
expedient irom which at present we shrink. Such evidence as 
duties. we have points, not to any village assembly, but to permanent [p. soo] 

1 B. H. ii. 821. 
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arrangements made once for all, arrangements under which, at 
least as between the various manora, lords of manors and extra- 
manorial freeholders, the communal burdens of the township 
have become ‘real* burdens. Once more we come upon the 
’ realism’ of the time; one manor owes an aliquot share of all 
imposts exacted from the vill, another manor another share. 

The duty of sending representatives to the courts has been 
permanently apportioned. To represent Dodford in Bucking- 
hamshire one lord supplies three men, another the fourth man 
and the reeve! The vill of Thurlby and Morton used to appear 
before the justices as au entire ^1; but now the Templars 
‘subtract’ one man whereby the king’s business is impeded*. 

The fourth part of the vill of Willingham, namely the fee 
of Cantilupe, does not make its accustomed suit, to the king’s 
damage of 2d per annum! The township of Abingdon Parva 
used to come to the eyre and the sheriff’s turn by four men 
and the reeve, but now John of Girund withdraws one man and 
the Prioress of St Radegund another, so that but three come*. 

Such entries as these seem to show that the burden of provid- 
ing the five representatives, like every similar burden, tended 
to become a permanent charge on particular acres of land. 

And so with the duty of contributing to fines and amerce- Allotmaiit 
ments. The aliquot share that each hundred must contribute burdens, 
towards a fine imposed on the county is known, and the aliquot 
share that each vill must pay to a fine imposed on the hundred 
is known. Thus it is known that if a fine is imposed on the 
hundred of Hoo in Kent, the abbot of Reading ought to pay 
one third of it, ' for he stands for a thiid in the said hundred as 
the third lord of the said hundred'.’ What is to happen if he 
procures a charter exempting his lauds from these fines is not 
very clear; the men of the hundred hold one opinion, the 
officers of the exchequer another. So again it is not certain 
how far these apportionments are unalterable: — the men of 
i;p. 60 i] Marshland declare that they ought to hear one third of the 
charges cast upon the hundred of Freebridge, while the other 
men of Freehridge assert that new assessments should be made 
from time to time! And so it is within the vill. In an 
ancient survey of the lauds of St Edmund we read that the vill 

1 a. H. i. 88. a. H. i. 286. 

» a. H. i. 884. ‘ a. H. 1. 62. 

» a. H. i. 220. ' Eot. Earl. i. 428. 

39—2 
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of Risby is divided into four parts; the hall of the convent 
with its men is one fourth; the land of Ralph Breton another, 
the land of Norman another, the land of William and of the 
sokemen another*. Thus when we are told that a township 
contributes this or that amount to some ancient impost, towards 
the danegeld, the sheriff’s aid, the hundred-soot or the like, we 
must not at once assume that any organization of the township- 
was requisite for the assessment of this due These taxes seem 
to he radicated in the soil. In the Lincolnshire Hundred Rolls 
we often read how ‘ A. B. has subtracted service due to the 
king, to wit, the sheriff’s aid from one carucate, or from six 
bovates, or from a half-hovate of land, to the king’s damage 
20 d., or to the king’s damage In the case of some of 

these dues the men of the township may have been jointly 
and severally liable for the whole amount which is said to be 
paid by or due from it ; stiU, as between the various parts of 
the vill, there was a permanent apportionment. We often hoar 
complaints that the financial affairs of the township have been 
disordered by claims of immunity from taxation, and they show 
that, if one lord shuffles off his burden, he increases, at least for 
a time, the burden of his neighbours. Hugh de Qomay gavo 
one carucate out of his manor of Houghton to the prior of 
Dunstable ; the tenants of this carucate used to contribute to 
the amercements of the township of Houghton ; but now they 
claim franchise under the king’s charter; the township has 
been amerced for an escape to the amount of 100 s. ; tlie sum 
was to be collected rateably according to the extents of lands 
{•per pordones et extmtas terrwrum) ; the prior's share was 20 s, ; 
he will not pay ; but the vill has to pay instead*. But, though 
a gross sum is charged on the vill and the men of the vill may 
be jointly and severally liable for the whole sum, still within [p.602i: 
the vill the shares of the several tenements have been fixed 
once and for all. 

Such was, we suspect, or in the past hod been, the ease 
with the church-rate or its precursor. We here tread on 

I Gage, History of Suffolk, p. xii £f. “ E. E. i, 296-6. 

» E. H. i. 8. Entries which seeni to imply that if a lord withdraws his land ■ 
or his men from the soot and lot of the vill, the rest of the vill snflers, are 
common enough ; thus e.g. E. H. i. 18, the whole of Eton from Baldwin’s 
- bridge to "Windsor bridge used to be at scot and lot with Windsor, but now it. 
is ‘ Bubtraoted ’ by the Eing of Almain, 
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ground every inch of which has heen undermined by biUer 
contz’oversy ; we will traverse it rapidly^ Whether or no the 
church-rate has a remote origin, whether it is connected with 
ancient church-scots and light-scots, whether, on the other 
hand, the clergy have shuffled off a burden which once fell on 
them, we do not inquire. We think it however quite plain 
that in the thirteenth century the general custom of the 
church of England, swerving in this from the ius commvne of 
the catholic church, cast the burden of repairing the nave of 
the pariah church and providing the main part of the ecclesias- 
tical apparatus, not upon the parson, but upon the parishioners, 
and that the lay power left the spiritual tribunals free to 
enforce this custom by spiritual censures. But we are by no 
means satisfied that this custom demanded any permanent 
organization of the parishioners, any ' vestry ' that would meet 
and grant a rate. So far as we can see, the burden is a ‘ real 
burden,' incumbent on land. The "ecclesiastical power can, we 
take it, deal directly with each individual landowner, can 
excommunicate him and procure his imprisonment if he will 
not contribute his proper share to whatever expenditure has 
become necessary for the duo repair of the fabric, and the 
question of necessity is decided by the ecclesiastical court. 
The duty of ropairing the parish church is analogous to the 
duty of ropairing the county bridges ; it is planted in the soil 
and to the soil it has ceded; it is apportioned according to 
hidage or aoi'eage. No doubt, the occasional nature of the 
charge almost compels the rector or the archdeacon to deal 
with the parishioners as a body, to call them together and 
endeavour to persuade them that a wail is crumbling or that a 
(p.008] now missal is wanted. The parishioners will malm terms with 
him ; they may vote him a rate to be assessed in this way or 
in that ; and very likely, as they will have to pay, they will 
hire the workmen and buy the materials. The splendour and 
costliness of the churches and their furniture increase very 
rapidly; the parson’s demands .grow heavier and more frequent. 
What goes on in the kingdom at large is going on in each 
parish. Money-voting vestries became as indispensable to the 
rector as money-voting parliaments are to the king. Movable 

I Among the teBt of the many pamphlets on this auhjeot are, W. H. Hale, 
The Antiquity of the Ohutoh Bate System (1887) ; W. Goode, A Biisf History 
of Churoh Bates (1838) ; Eobert Swan, The Principle of Ohnroh Bates (1837). 
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wealth must be brought within the sphere of taxation. To our 
minds it would be as rash to argue from the ‘vestries’ or 
parishioners’ meetings of the fourteenth and fifteenth centuries 
to similar assemblies of an eai’lier time, as it would b^ to argue 
that the commons of the realm were represented in the councils 
of Henry II. because they were represented in the parliaments 
of Edward I. And so with the church-wardens. We are not 
persuaded that as a geneoral rule there were church-wardens in 
the thirteenth century. They and their legal powers are, to 
our thinking, the outcome of two movements, one in the 
world of fact, the other in the world of legal thought. If the 
parishioners are compelled to provide precious books, robes, 
vessels, they will naturally desire to have their say about the 
custody of these articles ; parsons have been known to sell the 
church plate. Secondly, as we have seen, in the later middle 
ages a dead saint or a personified eoclesia would no longer serve 
as a persona capable of proprietary and possessory rights. The 
lawyers are beginning to hold that the rector is in some sort 
the owner or tenant of the church-yard and the glebe; they 
have to find an owner, at all events a possessor, for what in the 
past had been the chattels owned and possessed by a saint or 
a personified eoclesia-, the church-wardens present themselves 
as claimants for property and possession*. 

* The first dear tidings that we get as to the incidenoe of the duty that ia 
oast upon the parishionerB tell ub that th^ oontribute ‘seciundum portionom 
terrae quam poasident in eadem parochia ’ ; Synod of Bxeter (1SB7), Wilhina, 
Concilia, ii. 138. John de Athona, Const. Othohoni, can. mproboTn, gloss, ad v. 
peragendam, douhts whether the harden ia 'real’ or ‘peraonal,’ decides in 
favour of reality, but on either aide alleges nothing beyond ineptitudes out of 
Cole and Bigeat. In 1276 the townahlp of Oraveley contraote with a mason for 
the repair of a wall of the church; he is to have 3s. 2d. for the work and a garb 
of wheat from every hooae; 'the attorney of the township’ sued him in the 
fair of St Ivea; Select Tleae in Manorial Oouxts, p. 160, In 1370 we see 
paxishionexa aesemhled, making a regular rate and distraining for it ; but it 
seems exceedingly doubtful whether their resolution binds one who has not 
assented to it ; T. B. 44 Edw. HI. f. 18 (Trin. pi. 13). This ossa does not look 
as if a 'vestry’ had on old and wsU-established power of granting, assessing 
and enforcing a rate. As to the churoh-wardens, they become prominent enough 
in the Tear Books of the fifteenth century ; but even then some elementary 
piinaiples seem to he in dispute ; see e.g. T. B. 11 Hen. lY. f. 12 (Mich. pi. 23); 
8 Hen. V. f. 4 (Hil. pi. 16); 87 Hen. VI. f. 80 (Tiin. pi. 11). The Synod of 
Exeter in 1287 (see above) had said, ' Ornamenta ecclesiae seourae cusiodiao 
committaniur, non tamen mb eiutodia laicorum, nisi id necassitas maior 
expostnlaverit.' The Ohurch-'Sfardens’ Accounts edited by Bishop Hobhonse in 
1890 for the Somerset Beooid Society point to the conclusion that in the 
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ip.SM] A curious glimpse into medieval habits and thoughts is Apportion- 
givcn us by the history of those royal taxes upon movable goods on 
which are becoming common at the end of our period. Upon 
the face of the documents which prescribe how the tax is to be 
levied we see little enough of ‘ realism.’ Every man in England 
is to pay a fifteenth of his movables and therefore every man 
of Littleton must do so. In order to reveal the amount of 
his wealth, some of his neighbours must be examined, and 
for the purpose of the requisite assessment the vill will be 
taken as its unit. Four or six men must come from each vill 
to meet the chief taxers whom the king has appointed. It 
is possible that in some of the early instances these represen- 
tatives were chosen by their fellow villagers — even this would 
not entitle us to imagine any standing assembly of the town- 
ship — ^bnt so soon as the procedure becomes perfectly clear, 
the villar representatives are not elected by their neighbours’. 

The king appoints ‘ chief taxers ’ for the county ; they are to 

[p.606] cause to come before them so many men from each vill that 
they, the chief taxers, may be able to choose out four or six, 
who are thereupon to appraise the goods of every man of their 
vill^ Of any sum of money cast upon the vill as a whole we 
read no word ; each individual man of the kingdom is to pay 
a fifteenth of his movables. However, in Edward Ill's reign 
the efibet of repeated taxations is that certain quotas have 
already struck root in the soil of the vills. Frequently' a town- 
ship complains that it is assessed too highly, for it is not so 

teurteentli and fifteenth eentvu'iea the making and enforcement of a compnlaoiy 
church-rate vvas a rare event; indeed the learned editor (p. 2B1) says that he 
knows of bnt one case before tbe reign of Elizabeth. 'Ihe church-wardens seem 
to have got the money that they needed by means of voluntary gifts and 
legacies and of ‘cihnrdh-alee’ which opened the purses of the parishioners. 

’ The very fiaot that the mode of assessmeiit was often changed points 
to the conclnsion that there was no permanent organisation aptlor the purpose. 

In 1188 the individual taxpayer assesses himself but is liable to be oheoked by 
the lord’s steward and the parish priest; if they dispute the oorreotness of his 
estimate, four or eix of his fellow parishioners are sworn to assess him. In U9S 
the vill is represented by the lord of the vill or his bailiff, ihe reeve and four 
men. In 1207 the taxpayers declare their own liability. So in 1226 ihe tax- 
payer swears as to hie own goods and those of two of his next neighboors, 
differences being referred to a jury of twelve. In 1282 four men ore to be 
chosen (filigambur) in each vill, and they with the reeve are to make the 
aseessment. In 1237 four men are to be chosen [eUgi) in each vill to make the 
aaBeasmeni. See the writs in Stubbs, Select Cbaiters. 

» Eot. Pari. 1 . 239, 240, 269, 442, 446, 460, 467; u. 447. 
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rich as once it was. Arundel lias suffered by fire, Frismark 
by water; in Bradway there used to live a rich man who paid 
two-thirds of the taxes, but now he is dead ; men are leaving 
Derby to live at Nottingham because the burden of tenths 
and fifteenths lies heavy on the former town; the men of 
Newport complain that the pressure of the fifteenth upon them 
is increased because the Prior of Newport has acquired lands in 
their vill and is free from taxation*. Now all this means that 
a given vill is rated at a certain sum, and that, whenever a 
fifteenth or a tenth of movables is payable, the chief taxers 
insist that a fifteenth or a tenth of that sum must come from 
that vill. There is in this case nothing that we can with 
accuracy call communal or common liability. The sub-taxers 
have to apportion this fixed sum among the men of their vill, 
and the individual man will be liable only for the amount 
which they cast upon him, Still there is a localized allotment 
of the tax' among the vills. The case is the more instructive 
because the growth of this system seems but half recognized. 

If a township is impoverished by flood or fire or the death of 
a wealthy member, it demands a now taxation and seems to 
regard this as matter of right. This is a remarkable example 
of the ‘realism’ of medieval law. Even a tax on movables 
can not live without roots; it must attach itself to the land. 

We see this happening in the full light of the fourteenth cen- 
tury to the detriment of the royal exchequer, which is forced 
to regard the wealth of England as a fixed quantity. We may 
be fairly sure that in earlier days this realism was yet stronger, 
and where it prevailed no permanent communal machinery 
was required for the apportionment of public burdens. 

The student of the middle ages will at first sight sec [p.6oa] 
*' communalism everywhere. It seems to be an all pervading 
principle. Communities rather than individual men appear 
as the chief units in the governmental system. A little ex- 
perience will make him distrust this communalism; he will 
begin to regard it as the thin cloak of a rough and rude in- 
dividualism. He reads of an notion for damages given against 
a hundred which has neglected its police duties*. At first he 
may think that the hundred as an miversitas has property 
out of which the damages can be paid. He- will soon be 

I Bot. Pari, a 184-0, 218. 

’ Statute of Wioolieetei, 13 Bdvr. I, 
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poi’buarled thal this is not so. He ucxt imagines the hundred- 
moot levying a rate for the payment of a sum that has been 
adjudged to be due from the hundred. But, turning to his 
hooka, he finds that there is nothing in the case that ought 
to be called communal liability; there is merely a joint and 
several liability. The person who has been injured picks out 
two or thiee wealthy inhabitants of the district, sues them for 
the whole sum and recovers it from them. But at all events 
(so ha may think) these men will be able to claim a contri- 
bution from their fellow inhabitants. No, the burden lies 
Avhere it originally falls. This is so until Elizabeth’s day, when 
for the first time a more equitable and a more communal 
principle is introduced, and all the inhabitants are rated for 
the relief of those who have suffered for the sins of the 
hundredh "What we begin by calling the permanent charges 
on the community turn out to bo ‘real’ burdens apportioned 
for good and all upon manoiu and virgates and acres of land, 
while, at least in some cases, as we have just seen, the occasional 
charges are distributed by chance. 

But (to return to the township) the unity which public law 
demands from it is not the only unity that it displays. Having the non- 
read, for example, in the Hundred Rolls, how in Oambridgoshirc IJX***'*^ 
tlic vill contained two, three, four manors, having verified this 
in Domesday Boob, having seen for instance how ever since 
tho Conquest there have been five tenancies in chief in 
Trumpington, six in Grantchester, we turn to maps which 
[j.607] show that very often these manors were not continuous tracts 
of land. Each village has its great open fields; the fields 
take their names from the villages, not from the manors ; the 
lands of the various manors lie inteimixed in the fields. Now 
this we can not treat as a mere geographical fact Cultivation 
of the common fields implies a system of agriculture which 
must in some degree he communal. To this we must add 
that in the thirteenth oentuiy rights of pasture are far more 
commonly attributed to the men or the community of a vill 

1 Stat. 27 Eliz. o. 13. aeo. i : ' And although the whole hnndred where suoh 
rohbeiiei. and felonies aie committed ... are bv the said statutes . . . charged 
with the answering to the partr robbed his damages; yet nevertheless the 
leoovery and execution . . . ia had against one or a very few persons of the said 
inhabitants, and he and they . . . have not heretofore by law had any mean or 
way to have any eontribution of or from the residue of the said hundred.’ 
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than to the tenants of a manor. In some cases it mnst have 
heen difficult enough to say to whom belonged the soil of the 
waste land over which these rights were exercised. If a manor 
coincides with the vill, there is no difficulty ; 'the lord of the 
manor owns the waste land ; and again if there is a chief manor 
coincident with the vill, then the lord of the chief manor owns 
the waste, or such parts of it as have not been allotted in 
severalty to the various sub-manors. But, as we have seen, 
these cases do not exhaust all possibilities or all realities. 

There might be four or five manors in the vill between which 
there was no subordination : each lord might trace his title up 
to the king along a different feudal thread. We may take as 
an instance the vill of Gamlingay in Cambridgeshire, not be- 
cause it is abnormally elaborate, but because it attracted 
Nasse’s attention^. ‘ The whole township (villata not vUla) of 
Gamlingay has twelve score acres of common pasture and 
heath.’ According to the jurors the whole township came to 
King Stephen by way of escheat, and out of it he enfeoffed 
three men, namely the predecessor of John Avenel, the pre- 
decessor of William of Leicester, and the predecessor of Hugh 
of Babington, besides which he gave a certain tenement to 
his steward Walkelin which has now come to the abbot of 
Sawtrey. John Avenel has a well-marked manor with demesne, 
customary tenants and many freeholders, who have other free- 
holders under them. The same is true of Hugh of Babington. 
William of Leicester sold his part to Walter of Merton, and 
it has gone to endow his house of scholars at Oxford; they 
have demesne land and many freehold tenants. All these 
tenements are accounted to belong to the honour of Boulogne ; 
but there is yet another tenement with a hide of 1n.nd which 
Richard of Edensore holds of the honour of Gloucester*. Who [p.Gos] 
then owned those twelve score acres of pasture and heath 
over which ‘the whole township of Gamlingay’ had rights 
of common? Perhaps this question has never yet been con- 
sidered by the lords or tenants of Gamlingay. So long as 
certain land is regarded as doomed for ever to be pasture land, 
and so long as every one knows how many beasts he may 
turn out on it, the question as to the ownership of the soil 
does not arise. We must not be quick to say that in the past 

1 Agrlcoltnial Community (transl. Ouvry), p. 60. 

9 R. H. ii, 629-684 
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the township of Gamlingay has owned this soil ; far truer may 
it he to say that the idea of OAvnership had never been applied 
to it. But we are now dealing with the thirteenth century, 
and our present point must he that in GamHngay we see 
no court, no assembly, capable of dealing with this waste. We 
do not see it in our documents. Shall we say that none the 
less it must be there? 

Before we give an afiSrmative answer we ought to observe intaeom- 

° momog 

that there were many cases in which two, three, or more viUs villa, 
intercommoned. Of such cases we read much in the thirteenth 
century, but they grow ever rarer as time goes on*. Some- 
times the boundaries of villa were uncertain; between lay a 
waste over which the cattle roamed indiscriminately and no 
one could fix the spot where the territory of one vill left off 
and that of another began®. Now, when we see this, we Jo 
not feel compelled to suppose that there was some permanent 
‘intervillai-’ organization, some assembly in which the several 
townships met each other to regulate the affairs of the common. 

So when there are several manors in one vill; the rights of 
the various lords in 'the common of the vill’ seem regarded 
as having been determined once for all by the terms of their 
feoffments, and, if there is to be any new regulation of them, 

Ibis is accomplished, not by the action of any court or assembly, 

[p.oo<)] but by a treaty. Each lord can represent himself and his 
villeins ; his freeholders give their consent. Such treaties were 
not unknown. The Abbot of Malmesbury wished to enclose 
part of a great moor called Corsgrave. Twelve deeds were 
necessary for this purpose. By one the lord of Foxley 'on 
'behalf of himself and all his men of servile condition’ released 
his right of common ; by the others various freehold tenants 
of Foxley released their rights*. As to the customary course 
of agriculture, that needs no regulation; it maintains itself, 

1 Note Book, pi. 174, 3B0, 828, 839, 971, 1721 ; Teai' Book, Edw. IT. f. 170, 

18S, 314, 327, 330. In Sozaeisham the Bp of Ely had a great wood of 300 aorea 
in. vfhioh tho men of the townehips of Warboys, 'Woodhuret, Waldhtirst, St Ives, 
Needingworth and Holywell, all of which belonged to the abbot of Bamaey, had 
common together with the men of the hiehop's large aoke of Somereham ; 

B. H. ii, 606 ; Oart. Bame. i. 283. Sea also Domesday Book and Beyond, 866. 

* Note Book, pi. 174. Bhe jurors can not tell the limits of Billinghay and 
North Eyma in Lincolnehire, for there are marehee in whiob the men of these 
two villa intercommon. 

* Beg. Malmeeb. ii. 163-166. For another inetanoe see Ibid. ii. 185. 
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as it will maintain itself in the eighteenth century when the 
manorial courts are perishing. As yet men do not wish to 
break through it. What could one do with one’s scattered 
strips of land if one set the custom at naught ? They must 
life profitless^ 

Eetimi But that the township had and needed little permanent 
rnau^l organization we shall better understand if we return to the 
case in which a vill and a manor are coincident. Here at 
first sight we may seem to see an effective organization; the 
vill is no mere administrative district; the township is a 
‘village community.’ Certainly this is so; the township is 
a conmuna, a commmitas, and this village community has a 
moot, a court and assembly of its own ; the oommunitas viUae 
is the commmitas haUmoU. Still under the influence of modern 
theories about ‘archaic’ fects we might exaggerate the amount 
of coinmunalism or even of self-government which exists in 
the township. 

Eights of This will become apparent if we examine the rights that 

common, known as rights of common. Here if anywhere we ought 

to see the oommunaliam of the township at its strongest. The 
houses and arable acres, it may be said, are by this time owned 
in severalty, though a man’s ownership of his arable is still 
subject to the rights of the township which are expressed in 
the programme of agriculture, the two-course system, or the 
three-course system ; but the waste land with its pastures and 
woods and waters belongs to the township as a whole. True, 
it may he added, a lord has now assumed to himself the rights 
or many of the rights of the village corporation ; legal theory 
supposes that the waste belongs to him ; but then the members 
of the township, free and unfree, tol enjoy this waste in [p. 
common and regulate its enjoyment in their moot. Eemove 
the lord, who is an aftergrowth, the township appears as a 
landowning community, 

EigMs of But does oiir evidence point this way ? Let us take the 
and case of the fr’eeholders, which should be comparatively undis- 
turbed by the effects of seignorial dominion. Are their rights 
' of common ' in any sense communal rights ? Of course there 
is just this element of community about them: — they are 

^ In general a man oonld not get to a strip in the middle of an open field 
withont oroseing the stripe of hie neighbours. Only as a rare exception was the 
strip bounded by a cart-track. 
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rights to be enjoyed in common. A right of common is a right 
to enjoy something along with someone else, to turn out one’s 
beasts on a pasture where the boasts of the lord and of 
one’s fellow-tenants feed, to take sticks from a wood, turf from 
a moor, fish from a pond in which others arc entitled to do 
similar acts. But, for all this, the right may be an individual’s 
several right, a right that he has acquired by a several title, a 
right that he can enforce against his fellow-commoners, a right 
that he without aid from his fellow-commoners can enforce 
against strangers, a right over which his fellow-commoners have 
little or no control. 

Such really are the freeholder’s rights. At a later time our The free- 
law definitely laid down the rule that the freehold tenant of a nghta.* 
manor is entitled to ‘common appendant,’ which is defined as 
‘the right which every freehold tenant of a manor possesses, 
to depasture his commonable cattle, levant and couchant on 
his freehold tenement anciently arable, in the wastes of the 
manorl’ To entitle himself to this right, a man merely has to 
show that he is a freehold tenant of the manor; he has not 
to show that this right has been granted by the lord to him 
or to his predeoflfesors, nor has he to show that he has gained 
it by long-continued use. With common appendant is cou- 
trastod ‘common appurtenant.’ If a man claims some right 
which exceeds or sweiwes from the definition of common ap- 
pendant, then he must make a title to it by grant or pre- 
scription. Such is the case, for example, if he would turn 
onto the waste beasts that are not commonable, donkeys, goats, 
swine or geese, if he would turn onto the waste more oxen 
or horses than are ‘ levant and couchant ’ on his tenement, or 
if he would claim common in respect of land that is not 
‘ancient arable.’ Now, it has, so we think, been suflficiently 
[p.6ii] shown that the terms in which this distinction is expressed 
are pretty modern; an accurate discrimination between ‘ap- 
pendancy’ and ‘appurtenancy’ belongs rather to Littleton’s 
day than to Braoton’s*. Also it must be confessed that the 
substance of the distinction hardly appears in Bracton’s text. 

His doctrine is that these rights of common are iura m re 
aliena and are to be gained eitW by grant or by adverse user, 
though he seems to admit a class of cases, not very easily 

1 WilliamB, Bights of Common, p. 31 

* Sornttos, Commons and Common Bislds, di. 3. 
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definable, in whiob it is unnecessary for a claimant to prove 
any such titled On the whole, however, a comparison of 
charters of feoffment with manorial surveys will bring us to 
the conclusion that in substance the distinction between ap- 
pendanoy and appurtenanoy, between rights of common which 
require specific description and rights of common which arise 
whenever a tenement is given, unless they be excluded by 
negative words, is very old“ 

But. be this as it may. the freeholder’s right of common is [p.«i 2 ] 
hia several right, as ranch his several right as is his tenancy 
of his house. His ‘ seisin ’ of this right is fully protected by 
the king’s court, protected by a similar action to that which 
guards his seisin of his house ; the assize of novel disseisin is 
supplemented by an assize of common. It seems fairly clear 
that before the Statute of Merton (1236) any single freeholder 
who had a right of common could prevent his lord from sub- 
tracting from that right any part of the land over which it 
had been exercisable*. That statute gave the lord a right to 

r Bracton, t, 230, 230 b; Nota Book, pi. 661. Bcaoton Bays tbat it in tba 
Game vill there are two neighbours wk} hold of the same barony and the same 
fee, then there is oommon between them, or rather not oommou, but a right 
which he prefers to oall vieMtas, vialnoffe. Strictiy oonstrued this will moan 
that if in the same yUl there are two freehold tenements held of the same 
manor there vriU be this ‘vioinage-riglit’ between them, for if the two tenements 
are of the same manor then they must be of the same barony and the same 
[great] fee, unless indeed there is no barony or honour in the case at all. Also 
striotly oonstrued it wiU mean that a freehold tenant of a manor will always 
have oommon or 'Yicuiage-iight’ over any waste of his lord that lies in the 
same Till, and tbat the lord will hare a similar right over bis tenant’s waste, 
for lord and tenant will be neighbours holding of the same barony or honour, 
though they stand on different degrees of the feudal Beale. Thus we should get 
the rule that in any usual case the freeholder has a right to turn out beasts on 
his lord’s waste without proving grant or presoription. It may be doubted, 
however, whether Bracton meant so much as this. The case that he had in 
view seems to have been that of two peers of the same tenure eaoh of whom has 
a manor in one and the same vill But his doctrine is not very plain. 

“ Yinogradofif, Yillainoge, 266-272. 

> It is true that the often-discussed oase ntz. Abr. Oomen, 26 (now printed 
in Braoton’s Note Booh, pi. 1976), may look the other way ; but the language of 
the Statute, of Braoton’s text, of the note in Note Booh, pi, 1881, end the 
following extract from a plea roll of 1231, are in favour of what is here sold. 

< Be illis gul habent magnas terras et non possunt essartare de terra sua vel 
pasture. pro iilis qnl habent unam virgatam tarrae cum snffioienter habere 
poterunt communam.' This is found on a roll which was formerly numbered 
as Goram Bege Boll, Btsn. III. No. 14, m. 81. It seems to be a note made by 
justiaes in eyre of a matter that requires reform. 
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' approve,’ that is, to make hia profit of S and hence to enclose, 
to subtract, the waste' land, provided that he left sufficient 
pasture for the commoners. How did matters stand before the 
statute ? The individual freeholder addresses his lord and his 
fellows : — ' True it is that the waste is superabundant ; true 
that I am only entitled to turn out four oxen on it ; true that 
if half of it were enclosed I should be none the worse 'off; 
true that all of you wish the enclosure made; true that I 
am selfish: — nevertheless I defy you to enclose one square 
yard ; I defy you severally ; I defy you jointly ; you may meet 
in your court ; you may pass what resolutions you please ; I 
shall contemn them ; for I have a right to put my beasts on 
this land and on every part of it ; the law gives mo this right 
and the king protects it.’ This is not communalism ; it is 
individualism in eacelsis. 

Over the freeholder the manorial court has little power ; Pteedom 
for him it is a court of law (though very generally he can freehoaBr, 
evade its action and go straight to the king’s court), but it 
is hardly a governmental assembly. He is very free of custom, 
he is very free of by-laws. The following brief record tells us 
much : — ^In 1223 Richard of Beseville and Joan his wife brought 
an assize of novel disseisin against Peter of Goldington and 
Ip.6l8] thirty-six others for land in Ravensthorpe. ‘ And all of them 
come and confess that the tenement is the free tenement of 
Richard and Joan, hut they [Richard and Joan] were not able 
to cultivate that tenement that year, for in that year the field 
lay fallow, and because contrary to the custom of the vill the 
plaintiffs cultivated that tenement, these defendants pastured 
the corn when it had sprouted.’ Richard and Joan are not at 
pains to deny the custom ; they abide the judgment of the 
court. ‘ And therefore it is considered that the said Richard 
and Joan remain in their seisin and that Peter and the others 
be in mercy*.’ We would willingly know more of this case; 
but on the face of it we seem to read that a freeholder can 
not be compelled by mere custom to allow his neighbours to 
pasture their beasts on his land, and that, to say the least, 

‘there cannot be a custom for inhabitants as such to have 
a profit a prendre jp the soil of another*.’ To justify his act 
each of the defendants should have prescribed for a right of 

^ Oxford Sngliali Diotlonarj. ^ Note Book, pi. 1662. 

^ Qa,tey>ar&h 6 Oo. Bep. 59 b. 
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pasture, and prepared himself to prove that ho and his pre- 
decessors had enjoyed such right time out of mind. But to 
require this is to deny the title of the community, to make 
each member of it plead and prove his own title ; what is more, 
it is to require of him a difficult task. And so with the force 
of by-laws ; what we read will make us think that against the 
freeholder they are weak. In the name of a custom or by-law 
the ‘community’ of a Nottinghamshire township turn thoir 
beasts onto the land where the parson has grown a crop ; they 
are told that this is mapifeatly wrongful and not to be sup- 
ported by any by-law ; they must pay damages*. Some small 
power of regulating the rights of common belonging to the 
freeholders we may allow to the manorial court and its by-laws, 
but to all seeming it was small”. 

Comimiii- But the cases of freeholders holding land within a manor if 
amoDgUie they are important, and by no means uncommon, are (it may [p.eu] 
^iileinB. sufficiently numerous to disturb the reign of 

oommunalism. The freeholder, though he is in the township, 
is hardly of the township ; he does not share all the communal 
burdens ; he is not 'at scot and lot’ with the township*. The 
‘ community of the vill ’ is generally a body of men whom the 
lawyers call serfs, who have been reduced to something that is 
very like serfage by the action of their lords, and these men, 
who must be treated os the normal shareholders in the village, 
form a community, a commune, something that might not 
unfairly be called a corporation. 

Certainly there is truth in this. Between the various 
nity. members of the village community which is also a villein 
community there is a strong bond of economic interdependanoe. 

Not only do they cooperate when they axe tilling the lord’s 
demesne, but in all probability there is cooperation in the 

• 

• We gave an aooount of this ease in our first edition, vol. i. p. 623. 

• See Ktz, Abridg. AuUe, pi. 418, an extreanely ill-printed ease, seemingly 
of Edward I.’b time. Apparently howeyet a freeholder was held bound by a 
by-law to which he had not asaented, directing that tranohee in the fen in which 
he had a right of cutting turf should he filled up. See also 7. B. 44 Edw. HI. 
f. 18, 19 (Trin, pi. 18), where it ie asaerted and denied that commoners would 
he bound by a by-law to the effect that no one ehould turn out his beaste before 
a certain day. 

• This point ia brought out by some of the manorial extents, e.g. those in 
Oait. Bams., where it ia speoially noted of some freeholder that he participates 
wholly or in part ' cum yfilata.’ 
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culture of thoir own holdings. Very seldom will the peasant be 
able to plough his strips without the aid of his neighbours ; he 
will not have oxen enough*. In some manors a tenant is bound 
by the express terms of his tenure as entered upon the court 
rolls to discharge, not only the duties which he will owe to the 
lord, but also the duties which he will owe to his neighbours® ; 
and we may find a man forfeiting a tenement because he will 
neither dwell in it nor cultivate it nor ‘ do any neighbourliness 
to his neighbours® : ’ that is to say, he will take no share in the 
communal duties. In accordance with this idea we find that 
the lord treats the community of the vill as an entity that has 
duties towards him. It is constantly falling into his mercy for 
breach of dutyj it is amerced for coming late to court, for 
committing waste, for damaging his crops, for not cleansing the 
[p.ai8] pond, for not aeUing him poultry, for not having a common 
pinder, for not repairing the sheepfold, the mill, tho smithy, 
when commanded to do so®. All the tenants of the vill owe one 
mark for an axletree delivered to them and lost by their 
default®. The lord sells the herbage of his land to the tenants 
of the vill, he leases the demesne land to them as a body. The 
community contracts with him and with others. The com- 
munity of the vill of Monkton, except T. T. and W. T., ia 
compelled to pay damages to W. S. for damage done in his 
corn®. On the other hand. Fair John has broken a covenant 
with the community of the vill of Wolviston by not paying the 
shepherd his salary, to the damage of the community, 6s. Sd.'. 
All manner of commands are given to the community, and the 
community itself makes all manner of by-laws Qyyrla/uoes, 
bilegesy. To mark off the sphere of the commands issued by 
the lord or his steward from that of the by-laws made by the 


* Nassa, AgrioultuiaJ Oomn)un% (traiiBl. OuTiy), pp. 42 — 46. But we can 
not find any evidenoe of oxen that belonged to the community. Ae to the 
■ oommonhoat’ ofl^ewton, whiob I^aese mentions, doubtless the lord was the 
owner of it. 

® Burham Halmotes, pp. 23, 29, 84 eto. ' reddendo antiij.nam firmam et 
faciendo domino et vioinis quae inonmbunt.' In this paragraph we shall oite 
these interesting rolls, though they belong to the fourteenth oeutury. 

® Ibid. pp. 66, 68; — 'neo uUqua viomitas inde fit vicinis’; ‘nee iuvenire 
nnnm tenontem qui potest tenere vioinitatem.' 

® Durham Halmotes, passim. * Ibid. p. 88. * Ibid. p. 20. ® Ibid. p. 22. 

® See Skeat, Diet. a. r. iy.laiB. Inhere seems no doubt that the word hyUm 
means tovmshiplaw ; it often ooouis in the form byrlawe. 


P. M. L 
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community would be bard : as hard as to mark off the sphere of 
royal ordinances from that of parliameutaiy statutes’. Tlio 
lord is a constitutional king, and, when there is to be drastic 
and permanent legislation, he acts with the counsel and consent 
of his court ; but still over the viUeins and the villein tenements 
he is every inch a king. If the common is to be stinted, the 
consent of the court will be obtained; but a simple injunc- 
tion will serve to tell all the tenants that they are not to keep 
geese in the vill’, not to buy beer save at the lord’s brewhouse”, 
not to sell growing crops^ that they must offer their fish and 
poultry to the lord before they look for other purchasers*, that 
they must find beds for his offioers*, that they must not 
associate with John Lollis, who has made too free with his 
knife', that they must not sue in other courts*, that they must 
not throw about such words as mtivi or ritsUoi, though naiivi 
and rustioi they assuredly are*. Indeed hei'e lies the legal [p. die] 
possibility of all this communal organization of the township’s 
economy. When the freeholders are left out of sight, it appears 
as a mass of villeins, or at any rate as a noass of men holding 
their lands by villein tenure. Let one of them rebel against 
the community, its customs or its by-laws, his body, it may be, 
is safe against imprisonment or exile (exile from the vill is by 
no means uncommon)’*, but his land is at the lord’s mercy 
and will be taken from him, the community sanctioning and 
applauding the punishment**. 

In dealing with freeholders one must be careful, otherwise 
they will be off to the kmg’s court, which shows little favour 
to restrictive customs and by-laws, which will not open its doors 
to the community as such, but will make each individual 
asserter of communal rights answer why he has entered on 

^ Bee e,g. Dorliiuii Halmotee, wkere t\ro formulas are oonstantly repeated, 
‘Iniaiiatum est omnibue teneatibus ylllae,’ 'Ordinatum eet ex oonmmni 
assensu.’ 

» Durham Eabnatee, p. 45. > lUd. p. 45, * Ibid. p. 90. 

* Ibid. pp. 39, 49, • Ibid. p. 86. ' Ibid. pp. 49, 60. 

8 Ibid. pp. 35, 89. 

* Ibid. pp. 33, 40. Two men have just been proved to be nativi when a 
command against the nee of this word is issued. 

u There are many oasea on the Iiittleport rolls in which oSendere are 
‘removed from the vill.’ 

u Dnrham Halmotee, p. 46; 6. F. is ordered to manure his land and to 
remove the crops that ate grovring on it without the lord’s licence and to behave 
like his neighbours on pain of losing the land. 
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another man’s soil or impounded another man’s cattle. Of 
course there can be no talk of enforcing against freeholders the 
mere commands of the lord, even though they be backed by 
the common assent of the township, at all events when such 
commands have nothing to do with the tenement. The free- 
holder may sell fish and poultry to whom he pleases ; he may 
associate with John Lollis if he pleases, provided that John be 
a lawful man ; it will be difficult to make him take his com to 
tlie common mill', impossible to make him lend the steward . 
his bed. But further, as we have already seen, it will be by no 
means easy to diminish his right of pasture or to prevent him 
from cultivating his land when and how he chooses if he can do 
this without trespass. When injunctions are laid upon the vill, 
when by-laws are made for the vill, the freeholders must be 
treated as eiceptions. It is ordained that no tenant of the vill 
of Ferry Hill shall put horses in the oxen’s pasture, save the 
four lihm, each of whom may put there the horse on which he 
rides*. All the tenants of the same vill, except the four lihm, 
aro amerced because they refused to have a common reaper 
{p.fll73 appointed for them by the lord’s officer®. The mill fell into 
disrepair. In 1366 order was given to distrain the free tenants 
to repair it, while all the other tenants were ordered to repair 
it by the next court day. In 1368 the freeholders, despite all 
orders for distraining them, had not done their share of the 
work; the oustomary tenants had done theirs*. But of the 
exceptional position of the freeholders we have said enough; 
over the customary tenants, especially if they are unfree men, 
the village court has great power, for it is the lord’s court. The 
lord can treat them as a community because he cau treat them 
as villeins. 

Still it would be easy for us to overestimate the com- Oommim- 
munaiism that there is in the vill, even when there are no^Mtivv 
freeholders to he considered. In the first place, we must notice 
that mere collective liability for transgressions implies little 
communalism, little pennanent organization, while it certainly 
does not imply, though it does not exclude, the idea of corporate 
unity. If the viU can he fined and amerced for neglect of 
duties owed to the state or to the lord, so also^the county and 

' Note Book, pi. 161 : ‘Note quod Ubex homo non tenetox aequl molsudiuum 
domini sol nisi giatis vslii.’ 

> Duiham Halmotes, p. 69. * Dad. p. 109. * Ibid. pp. 61, 7B, 75. 
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the hundred can he fined and amerced for false judgmeuta, 
for murders, for robberies; but yet it has no common purse, 
no property. The county community has no property; the 
hundred community has no property. So likewise the township 
normally has no property. When a judgment for damages, fine 
or amercement is given against it, this ‘it’ at once becomes a 
mere mass of individuals who are jointly and severally liable for 
the whole amount, while, as between themselves, their proper 
shares are settled by the system of commensurable tenements ; 
all virgaters pay equally, all cottagers equally. 

Even when the manor is farmed by the villeins, as is 
sometimes the case, we may overstate the degree of commu- 
nalism that there is in the arrangement. Sometimes the king 
lets one of his manors to the men of that manor^ ; sometimes 
other lords do the same. The lease in such a case seems 
generally to have been a lease at will ; but there may have been 
some places with no pretensions to be called boroughs where 
the men of the vill farmed the vill in fee. Sometimes the lease, fii.siaj 
if such we must call it, seems to have comprised all the sources 
of revenue that the lord had in the manor, sometimes some of 
these were excepted out of it. Thus the Prior and Convent of 
Worcester have a manor at Hallow; ‘the court’ with the 
appurtenances, and two oaruoates of the demesne have been let 
to the villeins at a com rent together with the meadows and 
casualties and heriots and the villeinage* though the convent 
still retains in its hand a barn, a moor, some meadow and some 
arable land. But we must not jump to the conclusion that the 
villani are carrying on the cultivation of the demesne land as 
‘a joint stock affair’ by means of beasts and implements which 
belong to them in common or to a corporation of which they 
are the members. At Hallow the arable part of the demesne 
which has been handed over to them seems to be broken up 
into physically distinct shares, each of which is held by an 
individual villarais at a several rent. The upshot of the 
arrangement seems to be this ; — ^the villagers, instead of being 
placed under a bailiff of the lord’s choosing, are given the right 
to elect their own firmariiis, and to him each pays the rent 


^ Madox, lima Boigi, Sd-66. 

* Woroester Begistei, p. 47 a: 'Ooria cum pertinenouB et doae camcatae 
terrae de dominioo enm pratis ei proYentibuB et herietis et Yilenagio traditae 
Bimt Tillanifl ad firmam.’ 
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due from his anciont villein tenement and also the rent due 
in respect of any part of the quondam demesne that he has 
taken, and out of these rents, the profits of the court, and such 
casualties as heriots, the elected larmer must pay ‘ the farm ' of 
the manor\ The lord obtains the joint and several guarantees 
(if we may use so definite a term) of all his tenants for the 
whole ‘ farm,’ If the farmer can not pay the rent, the lord can 
attack all or any of the tenants; if on the contrary the farmer 
occasionally makes more than the ‘form,’ very likely he keeps 
the surplus to himself or possibly it is expended in festivity; 
if a surplus becomes normal, then the rents of the individual 
tenants will perhaps be reduced. But the lords, we may be 
siire, took good care that these ventures should not bo very 
profitable. 

But, to return to the usual case in which there is no farming. The 
[p,8i9] we see that the rights given by the manorial custom are, at caBtam 
least for the more part, several rights given to individuals. 

The tenant in villeinage holds his house and his virgate by a 
title that is in no sense communal, and to this tenement are rigto. 
annexed rights of pasture, customary rights of pasture; he 
enjoys thorn, not because he is an inhabitant of the vill, but 
because they are annexed as appurtenances to the tenement 
that he holds. He transmits an inheritance to his heir as the 
freeholder does, nor, so fer as we can leam, does custom give 
the court much power to regulate these rights. When a 
statement of them is made and enrolled, it generally professes 
to be, not a now ordinance, but an ancient custom, and the 
function of the by-laws that are made is, at least in theory, 
rather that of confirming and sanctioning old, than that of 
introducing new rules, though new rules can be made from 
time to time about minor matters. 

Looking at the vill from the outside, contrasting it with Bi^s ol 
other vills, men naturally use phrases which seem to attribute 
. rights to the community as a whole. The township of Sutton, 
or the community of the vill of Norton, is said to pasture its or eiwniaea. 
their cattle (often enough the verb that follows mllaia is in the 
plural number) over a particular moor. But just so a sheriff’s 
bailiff will be charged by jurors with taking the beasts of the 
vill of Weston. The township as a community has no beasts; 
the beasts that have been taken belonged in severalty to 
1 Bee the eutvey ot HeJlovr ; on p. 40 b the fimarim ie mentioned. 
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certaia individual men’. Even so with the rights of paatnro; 
on analysis they are found to be the rights of certain individual 
men ; they are exercised in common, but they are several rights. 
sWp an”' when, as may sometimes happen, the ownership of a 

corporate tract of land seems to be attributed to a community, we have 
property. difficult question which has of late been 

exercising the minds of continental historians: — Have we 
before us a corporate unit or have we merely a group of 
co-owners* ? England affords but few materials for an answer to 
this important question, for an 3 rthing that even by a stretch of [p. 620 ] 
language could be called a communal ownership of land, if it 
had ever existed, had become rare and anomalous before the 
stream of accurate documents begins to flow. But what we see 
will tend to mate us believe that it was rather as a group of 
co-owning individuals than as a corporation that the members 
of the vill thought of themselves when they had a chance of 
applying either the one idea or the other, 

AaffluB- The manner in which the ‘ quasi-corporatenoss ’ of the 
township was dissolved at the touch of laAv may be illustrated 
by a story from Dunstable Priory. In 1293 the Prior brought 
an assize of novel disseisin against seventeen defendants con- 
cerning land at Toddington. Some of the defendants confessed 
themselves the villeins of John Peivere; others, who wore 
freeholders, sought to justify what they had done. Thereupon 
the Prior pleaded that the lands in question, which seem to 
have consisted of many disconnected strips, had been in the 
seisin of the men of the township of Toddington, and that they 
by their unanimous will and assent enfeoffed his pedecessor, 

Prior Simon, to hold to him and his successors for evei’. The 
jurors endorsed this statement, adding that all the persons who 
had any right in the said land were congregated in one place at 
a court held at Toddington, and with one consent granted the 
land to Prior Simon and his successors, at a rent of six pence 

’ H, ii. 807 ! * ballivi de tTychiU uuuquflni oessaTBnuit oeoaBionara 
■villatam de Slide, gravando illam -rillatom per pltirea distriotionaB iniustas sibi 

• ’What is the legal nature of the old German oommunily [OmotamehaSt) ? 

Is it a group of oo-owneia? Is it an uattimftoa? la ii tertiun quid? This 
question raised hj Beselst (Volltsreoht und Juristenrocht, Leipaig, 1848 
pp. 168 ff.) has of late found many answere. See Gierke, Deutsche Oenos’- 
seaeohaftereeht; Eensler, Inatitutionen, i, 268 fl.j Sohm, Die deutsoho 
Genossensohaft, Leipzig, 1889. 
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a year payable to the said men of Toddington. Prior Simon 
(the jurors say) held the land and paid the rent ; the present 
Prior for several years held the land and paid the rent ; the 
defendants have dispossessed him’. The Prior recovered his 
seisin. Now this was a possessory action ; the Prior had only 
to prove (and he did prove) his seisin and disseisin ; the sound- 
ness of his title was not in question. Still his title was a 
feoffment by the men of the township made in the court of 
Toddington. But then we also learn that when this feoffment 
was made the lord of Toddington, John Pcivere, was an infant 
in ward to the queen. The men of Toddington who were 
defendants in the assize relied on this ; their case was that the 
Prior obtained the land, not from them, but from the queen’s 
bailiff. Then the Prior by expending a considerable sum 
obtained from John Peivere a confinnation of the land ‘into 
[p.62i] which we had entry by the community of the men of Tod- 
dington,’ and for the future the Prior ‘ by the attornment of the 
men of Toddington ’ paid the rent of six pence, not to them, 
but to their lord®. We see thereforo the men of Toddington 
tnakiug a feoffment, the Prior dealing with them as capable of 
making a feoffment, of receiving rent, and then we see this title 
melting away before the claims of the lord. But further, we 
see the defendants endeavouring to avoid a feoffment made by 
the community in its court, and one of the reasons that they 
urge is this : — When the feoffment was made, some of us were 
under age. Such a plea gives us an instructive glimpse into 
their minds. The men of Toddington suppose that they have 
land; they ignore their lord. Let us do the same; let us 
suppose that John Peivere’s rights have been gained by 
modern usurpations. What then, we may ask, is the men of 
Toddington’s theory of their own title ? That they form a 
corporation ? That ‘ the community ’ in its court can alienate 
its land 1 No, but that they hold this land as co-owners, and 
that unless every tenant is of full age and joins in the act there 
can be no alienation*. 

^ Ann. Buustap, 378. 

» Ibid. 692. 

* See also Madox, Firms Bnrgi, 41, Under Edward m. it was alleged tbat 
the oommviiiity of the vill of Tetswoitb, in Oxfordshire, had given a house and 
garden to the ohuroh of that vill; hut the bi^op of Lincoln proved that this 
was untrue ; he and Ms predeoessors had always been seised of the premises. 
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However, except by way of rare exception, the ineii of tlio 
vill do not hold any property as joint tenants or tenants in 
common Each of them has his house, his virgate or croft ; 
each of them has or may have certain rights of pasture, of 
turbary, of fishing or the like in the lord’s wastes or watera; 
but that is all. The consequence is that they rarely come 
before the courts as oo-plaintiffs. This is not due to any 
speculative doctrine about the way in which corporations ought 
to sue. It is not due to the rale that an unincorporated group 
of persons can not sue under a general name. At present 
there is no such rule. As wc shall see below when the 
boroughs oomo before us, the courts are ready to listen to 
complaints pieferred in the name of classes of men who have 
some common interest to assert; the lawyers do not yet 
demand the appointment of an attorney under a common seal. 

'The citizens’ of A, ‘the burgesses’ of B can sue; their mayor 
or their bailifEs attend the court on their behalf; and oven 
so ‘ the men ’ of O'— which is a mere rural township, or which is [p. 622 ] 
a hundred — can sue and be sued, their bailiff or their reeve 
with four men will represent them. They can sue and be sued 
under a general name, if there is anything for them to sue and 
be sued about. But then this rarely happens. They hold no 
lands, they own no franchises, they, taken as a group, have no 
rights to assert or to defend. The great exception to this rule 
is that the practice of assessing taxes and imposing fines upon 
communities may give rights to a community. Thus we may 
read how certain named men of the hamlet of Bordesdon had to 
answer in the Exchequer to ‘ the men of the vill of Little 
Hormead ’ for not contributing to a fifteenth ; it was a disputed 
question whether this hamlet should contribute towards the 
amount assessed on Little Hormead or to the amount assessed 
on Braughing^ Such disputes the exchequer must often have 
hud to decide, and m so doing it considered that 'the men’ of 
a vill were suflSciently represented by a few of their number. 

So also one township in the fens would sue its neighbour for a 
contribution towards the cost of mmntaining and repairing the 
sewers, and would base its claim on the custom and use of the 
marsh*. But within the sphere of private law we seldom 

1 Fiima Buigi, 110. 

- Aaaize EoU, Biacoln, No. 481 (67 Han. HI.) : ' A, B. at C. D, pro ae at 
toba ooinmtmitata vUlartae da Helpisghasi optnlacunt ae veiaua E. F. at 
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see the men of the vill joining to bring an action under the 
general name which covers them. Some exceptional cases may 
be found upon the plea rolls. The line which divides the men 
of a vill from the burgesses of a borough is being drawn not 
by speculative theories bub by practical needs. There is great 
need for actions by ‘the burgesses,’ for the burgesses have 
valuable franchises to assert, ftanchises which can hardly be 
regarded as the sum of the lights of individuals ; but with the 
mere township it is otherwise. The community of the township 
is not incapable of suing, hut it rarely sues, for it has nothing 
[p.6S8] to sue about; it is not incapable of rights, but generally it is 
rightless. No lawyer’s theory keeps it out of the courts. 

What is lacking is not a common seal but common property*. 

It is di0icult to discuss thfcse matters at length without Transition 
making some disputable assumptions touching the origin oft^iougiia. 
‘the English village community' and its history in centuries 
much earlier than the thirteenth. Some see in those centuries 
free communities that are becoming servile, while others see 
servile communities whose servility is being alleviated. We 
incline, for reasons that have been elsewhere given, to think 
that the former is the truer view*. Bub we do not regard the 

tobam oommunitatem villae do Sonyngton, et ( 7 . fi., 7. Z. do B^kare et totam 
aammunitatsia eiusdem villae da plaoito, q.uBiB onm mani>oaB de Helpingbam 
exaquaii vol asBewari debeat et solaat per oursum Balasdain aquae in nuiriaoum 
in Bonington et Bykers aeoandum oonBuetudinem et usum marisol quern 
ouiBum praedicti A. B, et alii et proedlotae eommunitates leparare ot suetinere 
debent et soiebont et&’ The ueoeaeity of maintaining sewers, slaioea, and 
water-gates eometimes gave dee to elaborate treaties between the freeholders of 
a large diatriot. See, e.g. Selby Ooubhai, if. 286. 

^ Aotiona by or agaiuei ' the men ’ of plaoes that are not boroughs will be 
found in Flaoit. Abbrev. pp. 2, 3, 24, 82, 85, 133, 140. The case on p. 9S ia 
inatraetive : — • The men of Thanet ’ complain that the Abbot of St Augustine’s 
has exacted undue aerviosa, and th^ put in their place thirty named men to 
sue for them; their claim fails and they are adjudged to be in meroy, ' save the 
other men of Thoneit who took the abbot's part.’ Thua, after all, theploiutifis 
are not all the men of Thanet, not do they represent all. Then on p. 140 there 
ia an aeiion of trespass by the Abbot of Faverabam against ■ the alderman and 
the whole community ot that vill.* Judgment for damages ia given against 
‘all the men of Faversham’ except four named persona. Here again, each 
individual ' man ’ ia acquitted or eonvioted on his own merits. See also Madox, 

Firma Burgi, 66 : the Mng and 'the king’s men of Eeadington’ complain in 
the Exchequer that the Prior of St Fridsswide has withheld from the said men 
a cuetomary dinner. No doubt many other instanoea might be found; but, 
having regard to the number of villa in England and to the frequency of aotiona 
m which the boroughs taka part, such instancaa seem very rare. 

a Domesday Book and Beyond, pp. 221 £C. 
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old community as a landowning corporation, That peculiar 
Idnd and degree of union which peimits or begets a distinction 
between what is owned by many men wi singuU and what is 
owned by thorn ut wmersi is not primitive, nor native in our 
villages. It is slowly developed in our boroughs. 


§ 8. The Borough. Ip- 

Certain vills are more’ than villa ; they are boroughs Qmrg%)\ 
certain boroughs are more than boroughs; they are cities 
(emtaies). The latter of these two distinctions has little or no 
meaning in law. A habit, wHch seems to have its roots in the 
remote history of Gaul, will give the name city to none but a 
cathedral town*. This usage is in genei'al well observed. In 
1302 the sheriff of Cornwall, returning the names of the 
burgesses of Launceston and Bodmin who are to appear in 
parliament, says that there are no cities in his bailiwick ; the 
sheriff of Essex and Hertfordshire says the liko when he 
announces the result of elections at Colchester and Hertford". 
However, the usage was not very rigid ; Shrewsbury is called a 
city in a judicial record of Edward I.’s reign"; at on earlier 
date Cambridge was called a city* ; and in Domesday Book the 
name city is given rather to county towns than bo cathedral 
towna But at any rate the civitas was also a burgus, the oives 
might be called bwgemes, and the oommmitas oivium or coni’ 
munitas hurgensimi was a viUata and communitas villae'‘. 

Now, at least from the early years of the thirteenth century 
onwards, the distinction between tbe mere villa and the burgus 
was a familiar, if not a very precise, outline of public law. At 
recurring intervals the justices in eyre came into the county ; 
each vill was to be represented by its reeve and four men, 
while each city or bteough was to be represented by a jury of 
twelve. Thus when at a later day the sheriffs were bidden to 
cause every city and borough to send representatives to parlia- 
ment, they knew what the command meant. If, however, we 

* S. A, SVeeman, Maomillan’B Magazine, 1889, p. 20. 

» Pari. Write, i. 119, 120. 

3 Madox, Jirnta Btogi, p, 128. 

* Fladt, Abbrev. p. 98; Oo. Int. 109b. 

3 Pirma Bargi, chap, vi. 
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could bring one of these sheriiFs to life and cross-question him 
over the definition of a borough, very possibly his ausvfers 
would disappoint us ; very possibly we should get little more 
from him than — ‘This place 'is a borough, for it has always 
been treated as such ; that place is not a borough, for I can not 
[p,62e] remember its having ever sent twelve representatives to meet 
the justices in their eyrea’ If we could induce our sheriff to 
go behind practice, and tell us what in his opinion it was 
that made a borough to he a borough, he would probably refer 
us, not to just one attribute, but to many attributes. In 
particular, if we talked to him of incorporation or artificial 
personality, unless he were an unusually learned sheriff, he 
would be puzzled. He would tell us that the boroughs had 
franchises (libertates), some more, some fewer, and he would 
in the end refuse to consecrate any particular liteitos or any 
combination of Ubertatea as at once the necessary and the 
sufficient essence of a borough. 

We have not to write a history of the English boroughst The 
That task, even if accomplished only in outline, would be long, ttSf* 
BO various from first to last havo been the fortunes of our SS STuy , 
towns. We shall merely attempt to detect the more important 
of the legal elements which make a borough something other 
than a mere rural township and to raise some of those ques- 
tions which the coming historian must answer. He will, so we 
think, consider the borough from two different points of view, 
and indeed, were this possible, he should occupy both at the 
same time ; for the borough is both organ and organism. On 
the one hand, we have here a piece of England which is 
governed in a somewhat peculiar way. To use our modem 
terms, there is within it a ‘local authority’ of a somewhat 
unusual type and there is more ‘local self-government’ here 
than elsewhere. On the other hand, we have here a community 
which differs from the other communities of the land in that it 
is attaining the degree and kin d of organization which we call 
corporate, so that, for example, it will be capable of appearing 
as an individual landowner among individual landowners, as a 
single contractor and as a single wrong-doer. Neither point of 
view should be neglected. In a still recent past various causes 
have induced Englishmen to think of the borough much rather 

^ See Giobb, Bibliogiaphy ot Kanloip&l Histoi; (Eocvaid Eistoi'icel Studies, 

1897 ). 
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as a piece of bhe constitational machinery of tho English state 
than as an organism and a person that has life and property. 
Also it must ho confessed that throughout the middle ages the 
central power was stronger in England than elsewhere and the 
boroughs served the state as its organs and its instruments. 
Still, if we ignore the peculiarly corporate character of the 
burgensio community, we fail to record one of the greatest moral 
and legal achievements of the middle ages, an achievement 
which m^de possible the countless and variegated corporations 
of modern days*. 

Prdimi- In order that we may find a starting-point for what we 

Xfdi have to say of the boroughs of the thirteenth century, we are 

watMy^ compelled to premise a slight sketch of the boroughs of an 

older time. That it will be an imagmary sketch we fully 
admit; but some reasons have been given elsewhere for the 
belief that it is founded upon fact, and may be roughly true of 
those towns which set an example for others*. 

aiid^bm before the Norman 

Conquest, English law has known the borough as something 
differeirt from the ordinary tUm or vill. The typical borough 
has been (i) the burh, (ii) the port, and (iii) the moot-st'ow of a 
shire*, (i) It has been a fastness and place of refuge whose 
earth-works have, at least in some cases, been maintained by the 
men of the shire. It may even have been in some sort a garrison 
town : the great people of the shire may have been bound to 
keep in it houses or ' haws,’ as they were called, and ‘ knights ’ of 
the old English kind^ (ii) A market has been held in it : that 
is to say, it has been one of the few places in which men might 
buy cattle and other goods without putting their necks in 
jeopardy; their bargains were attested by ofiBcial witnesses and 
toll was token from them, (iii) It has been the meeting-place, 


1 In Gierke's GenotiemchaftirecM the student will find an admirable model 
foe the work that has yet to be done for England ; it has induced us to recast 
this sectiun of our book. Many eides of tbe subject have been esoellently 
treated by Madox, Pt Stubbs, Pr Gross and Mrs Green ; but just the legal side 
has received too little attention. Hhe History of Boroughs by Merewether and 
Stephens seems to us, for all its industry, to be a long mistake. 

* See Maitland, Domesday Book, p. 172: also Maitland, Township and 
Borough, Cambridge, 1808. 

’ Hot necessarily of one of the counties of a later time. 

* Bor these knights, see Gross, Gild Merohant, 1. 183, Bor arguments 
against this theory see Tait, E, H. B. xii. 778. 
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the moot-stow of the shire, and perhaps because it was the 
county’s town, it was in no hundred, but had a court of its own, 
a burh-moot or port-moot, which was co-ordinate with the 
hundred-moots. Moreover, a severe and exalted peace, the 
king’s burhgHS, had reigned within it. This seems to be in 
origin the peace of the king’s own palisaded homestead, and 
baa been extended to those towns which are the military, 
commercial and political centres of national life'. ' 

But the borough has been a i4n, and we may believe that Tie 
in many cases its soil has been laid out in the old rural fashion : ^ 
there have been wide open fields, meadows and pastures ; there 
have been intermixed hides and yardlands. The borough 
community is a township, and, if in its moot it has the organi- 
zation of a hundred, it none the less has for its territory several 
square miles of land on which com is grown and beasts are 
depastured. 

The texture of this community is unusually heterogeneous. tIb 
W e suspect that there are within it the knights or other do- 
pendants of the shire-thegns. As the military element becomes 
less prominent, these thegns will let their houses to chapmen 
and craftsmen at money rents, but will endeavour to maintain 
os long as possible a jurisdictional control (sake*and soko) over 
their tenants. Also there may be free and lordless house-owners 
and land-owners in the borough who increase this heteroge- 
neity by commending themselves, their houses and their lands 
to the king or some other magnate: in particular, many wilt 
pay a little haw-gavel or land-gavel (house-rent or land-rent) to 
the king in return for his patronage. Thus it is likely that the 
borough, if it flourishes, vrill escape the fate that awaits many 
a common village : it will not as a whole become the king’s or 
any one else’s manor. On the other hand, strips of its arable 
fields may be worked into manors whose centres lie either 
within or without the town-ditch. At this point numerous 
variations are possible ; but, whatever happens to the arable, it 
is probable that the town community will retain some control 
over and use of the green pasture, and also that just in these 
vills the claims upon the pasture will begin to take a new 
shape. The ‘men’ of important people will be turning out their 

1 It ia not implied that all of these ebaraoteristioe would be found in every 
borough. It is highly improbable that strict definition wae possible in the 
tenth and impossible in the tbiiteeuih century. 
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horses to graze and yet have no interest in the arahlo, and the 
opportunity for sale and purchase of corn and hay ■which the 
market offers may cause a rapid disintegration of the old self- 
sufficing hides and yardlands. Then in having a moot of its 
own, a moot established by national law, whose profits are 
received by king and earl, the borough has an organ capable 
of deeming dooms about this pasture, and, at least in somo 
instances about the arable land also, and this power of ‘ right- 
speaking’ can not be sharply distinguished from a power of 
regulation. 

The Thus to the eyes of the Conqueror’s officers, whose heads are 

and the full of the formula of dependent tenure, the old borough 
presents itself as a knot that can not be untied. Unit it is ; 
hut they scruple to describe it as being Teri'a Begis, and clearly 
it is not any one else’s land. It is not part of any one’s fief, and 
yet it is not like one of the king’s demesne manors, for (since 
commendation is hardening into tenure) there are in it pieces 
of many fiefs. The king is not its landlord, except in that wide 
and lordly, rather than landlordly, sense in which he is landlord 
of all England. On the other hand, the king, though some- 
times in conjunction with the earl, is the immediate lord of 
those institutions which give the borough its specific character ! 
lord of its court and lord of its market, with a large fund of 
liberties to bestow upon its burgesses. As time goes on, the 
burgesses, who are coalescing in a new type of community, will 
be treated as an unit which has no lord but the king, and will 
pay tallages when the king’s demesne manors are tallaged : but 
they will make their profit of their communal ‘ immediacy ’ by 
depriving all landlordship of its lordly character and reducing 
it to the level of a mere right to rent*. 

The As an organ, the borough has its moot, which is held by the 

sheriff or some port-reeve who is his farmer. Perhaps aU the 
free men or the house-holders are entitled and bound to sit as 
doomsmen. On the other hand, in some boroughs which have 
been Danish, there seems to be a group of hereditary law-men 
or doomsmen. Also we must reckon with the possibility that 
the military organization of the borough has caused the forma- 
tion of wards {custodiae), at the head of each of which stands an 

1 The king can oonre; away hie lordship ; hot in Bngland it is not oommos 
to find a horoQgh of high rank that has keen mediatized. Iieiaesier is the great 
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alderman whose office, like every other ofiSce, is apt to pass to 
his son. But the little evidence that we have suggests that a 
close and definite college of doomsmen was exceptional, and we 
have small warrant for supposing the existence of any legally 
constituted ‘patriciate.’ 

The burghal community being heterogeneous, voluntary The 
societies are formed within it. Gilds spring up in the town. SSa’Se 
The festive and religious gild may be very old, may even be 
traced back to the days of heathenry ’ ; it is likely to flourish in 
the soil of a borough In particular, the ‘knights’ (of the 
old English t 3 rpe) who are in the borough form gilds, and the 
knights’ gild may become an important factor in the life and 
even in the government of the town. The sphere of association 
and private enterprise can not at this time be marked off from 
the sphere of government and public power. The contractual 
or associative principle when it first manifests itself is unruly ; 
we see how the vasaalic contract threatens for a while to make 
itself the one bond between men ; and even so a club of thegns 
or knights, or at a later day of merchants, may aspire (the 
phrase must be pardoned, for it seems apt) to ‘ boss ’ the town”. 

But at any rate gilds and gild-like structure have a great 
fiiture before them in the boroughs. 

It is probable that some of these traits of the old English TrniwiKon 
borough were vanishing or ceasing to be distinctive even before ’ 
the Norman Conquest. In the new age that then opened 
many changes tended to produce this effect. Oastle-guard was 
substituted for the older iurh-b6t ; markets were established in 
many places; the ordinary village had a court, a manorial 
court; the old hirh-gnS was merged in an ubiquitous and 
homogeneous royal peace. Another class of boroughs was 
coming into existence, the enfranchised manors. Perhaps the 
free-tenure of houses at fixed and light rents which was to be 
found in the old shire-to\vns, served as a model and generated 
the idea that, where such tenure is, there is a liber hurgus ; but 
just in this quarter a French strain may be sought and perhaps 

^ See Idebermanu, Das eDglieche Glide im oebten Jabrbundert, Arobiv lUr 
das Stodtnm dex neueren Bpxaobsn, xon. 33S : also Gxose, Gild Maxobant, 
i. 174 fl. 

® In very reoent days Ipswiob was ‘bossed’ by a 'Wellington Olub and 
Cambridge by a Butland Olnb. See also the story of Coventry as told by Mrs 
Green, Town I4fe, ii. 206 fl. 
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detected\ Be this as it may, the number of so-called burffi 
increased rapidly. A lord created a Hber hurgus if he abolished 
villein services, heriot and merchet, and instead thereof took 
money-rents, as, for example, twelve pence from each house. 
Moreover, he might allow his tenants, his hirgenses, to farm the 
court, to farm a market bestowed on him by the king, and to 
elect a bailiff. It was difficult or impossible to mark the 
lowest degree of privilege or exceptionality which would make 
a township no mere township but a borough, 
w^or difficulty for a short while since 

limit of it illustrates the slow growth of that new type of community 
burgaiity. municipal and corporate. We can not define 

a borough as a vill in which bm’gage tenure prevails, for of 
this we hear in places which were not called boroughs*. We 
can not say that a borough is a vill which is held in farm 
by the men of the vill, for this ‘ self-farming ’ may be found in 
some little villages. Nor again can we say that the borough 
is a township exempt from the jurisdiction of the hundred 
court j many a mere rural township was quite as extra- 
hundredal as was the normal borough, indeed it might well 
be more exempt from the interference of the county officers 
than was many a small borough, for its lord (let us say the 
abbot of Westminster) had ‘the return of writs’ in all his 
manors. Nor again can the test afforded by the practice of [p, 664] 
the eyres have been applied except in a one-sided way. Pro- 
bably a place which had never sent twelve, instead of four, 
men to meet the justices would have had to show some recent 
grant of new liberties before it could pretend to be more than 
a township; hut there seem to have been in some counties 
many places which sent twelve men to the eyre and which 
yet were not called boroughs or summoned to send burgesses 
to paxliamenV. And when the parliamentary test became 

> See Mach, Lee originee de I'anoienne France, ii. SIS fl., especially 848. 

Also the entry touching Bhuddlan in D, B, i. 269, and Sotmna, p. 98. At thie 
point lies Gouiiunes de IioirU, ed. Proa, 1884, ace foil of instinctive matter. 

* Thus the abbot of Bee has burgage tenants at Atherstone in Warwickshire ; 

Seleot Pleas in Manorial Ooorts, i. 40-1. 8o the abbot of Mahneebnty had 
hnrgags tenants at Pilton in Devonshire, Beg. Mahneeb, ii, 34. 

‘ In Bdwaxd m.’B reign the men oi Bakswell in Derbyshire sncoesefnlly 
prove their right to appear by twelve men ; P. Q. W. 188. The eyre and 
hundred rolls show a good many < manoie,’ espeoially andent demesne manors, 
appearing in this way, and it must be remembered that the manors of the 
ancient demesne were in same respects taxed like cities and boroughs, 
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applicable the line that was drawn was irregular. It has been 
calculated that under the first two Edwards 166 boroughs 
were summoned once or more often ; that on an average under 
Edward I. no more than 75, under Edward II. no more than 
60 boroughs were actually represented’. At any rate the 
number rapidly decreased. That the sheriffs had an immense 
power in this matter is certain. In 1320 the sheriff of Bedford 
and Buckingham said that Bedford was the one borough in 
his bailiwick, though in 1316 five others had been summoned, 
namely, Amersham, Wendover, Aylesbury, Wycombe and 
Marlow*. 

The truth seems to be that the summons to parliament E^resen- 
engendered a force which diminished the number of the would- jjarllftmeiit, 
be boroughs. Theretofore it had been well to be a borough ; 
the townsfolk when they went before the justices in eyre had 
enjoyed the privilege of ‘swearing by themselves,’ of not being 
mixed up with ‘foreigners’; but now they were called on to 
send to parliament representatives whom they would have 
to pay: — at such a price they would no longer be burgesses. 

Another force was making in the same direction ; abbots and 
other far-sighted lords were beginning to discover that it was 
not well to have burgesses. Long ago the men of Bury 
St Edmund’s had been freed from all servile works; the vill 
had received nomen et libertatem burgi from the abbot; a 
portmanmoot was held in it ; Abbot Sampson bad chartered 
it*. In 1302 the sheriff of Suffolk bade it return members, 
sending the mandate, as he was bound to do, to the abbot’s 
steward. The steward made no answer*. Then from 1304 we 
hear how the men of Bury have been making a ‘ conspiracy ’ 
and holding ‘ conventicles ’ among themselves ; they have been 
pretending to have an alderman and a merchant gild and to be 
‘ free burgesses.’ They must pay heavy damages to the abbot, 
and those who are too poor to pay must go to prison for a 
month*. They have not a gild merchant, nor a community, 
nor a common seal, nor a mayor. Thus Bnry soon drops out 
from the list of English boroughs, though long before this. 


1 Eieas, GesoUobte des 'Wahlrechta avm eDgliacibeu Earl&iaeiit, 19, 20. 

* Biess, qp. ott. p. 23. 

8 Jocalin of Brakaland, p. 78. Tha charter ia given in a Bury Begister j 
Oamb. IJniv. Bib. Ft. ii. S3, f. 64 b. 

* Pari. Write, i. 123. “ Groas, Gild Merohant, ii. 38-6. 

41 
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Jocelin of Brakeland, no friend of the townsfolk, had allowed 
it ‘ the title and franchise of a boroughs’ The short-sightedness 
of some burgesses who would not pay representatives, the far- 
sightedness of some lords who just at the critical moment 
perceived that burgesses would not be good tenants, the inert- 
ness of sheriffs who did not care to enter, for no gain to 
themselves, upon an arduous struggle, the indifference of the 
king who had no need of the men of little towns, all made 
for the same result. Before the end of the fourteenth century 
the number of towns represented in parliament had fallen to 
a hundred, and these were most unevenly distributed among 
the various countiea We are not called upon to explain this 
phenomenon, for it belongs to the fourteenth century; but 
it forcibly suggests that ha the thirteenth no strict definition 
of a borough was possible. And in the end what is the legal 
definition ? The effect is put in place of the cause : — ‘ A burgh 
is an ancient towne, holden of the king or any other lord, 
which sendeth burgesses to the parliament... and it is called 
a burgh because it sendeth members to parliament*.’ 

Every note in the gamut whose two extremes are the mere 
rural township and the great community of London might be 
found and sounded by the patient historian, and some of the 
small boroughs, whose inhabitants never attain to a truly 
urban life, are of great interest as archaeological museums; 
but we must here glance onlj at the towns which lead the 
van, and on the whole we shall find that those old English 
shire-boroughs, of whose early days we have spoken, remain 
in the front rank throughout the middle ages, though a few 
other towns, especially some seaports, become prominent. We 
may first look at the ‘liberties’ or ‘franchises’ which are 
bestowed by the charters of the twelfth and thirteenth cen- 
turies, and then we may say a little of the corporate character 
of the borough community*. 


* See Pike, Introduotion toT. B. 16 Bdw. Ill,, Vol. 1, for an interesting 
diaoiiBBion of the oaee of Welle. 

* Co. Lit. 108 b. See Stubbs, Oonet. Hist. iii. 44S-460 ; Bieaa, Geaohiohte dea 
Wahlreohta. 

* Beaidea the yarioua borough ohaitera we ahali rely on the Munimenta 
Gildhallae, the Bomeaday of Ipswibh (Black Book of the Admiralty, vol. ii,), 
the Beoorda of Kottingham (ed. Stevenaon), the Becorda of Northampton (ed. 
1808), the Beoorda of Leioeater, of which by Mias Bateaon’a permiaaion we have 
Been proof-aheets, the Leei duriediction in Norwich (Sdden Soe.), a Norwich 
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[f. B27] (i) Jurisdictional privileges. Usually there is no need for JurUdic 

the charter to grant the right to hold a court, for the court privUegea. 
exists already either in the form of an ancient borough-moot 
or in that of a manorial court. Indeed one of the 'liberties* 
that the burghers sometimes seek is that their court, their 
port-moot, or borough-moot, shall not be held too often — not 
more frequently than once a week. On the other hand, a 
common clause provides that the burgesses, except the king’s 
moneyers and servants, ‘ shall not plead beyond the walls ’ of 
the town, unless it be for tenements which lie elsewhere. Then 
sometimes a further attempt is made to define the competence 
of the court in a manner advantageous to the burgesses: — if 
a debt is inom-red in the town, the plea upon it is to 'belong 
to the borough court. Franchises of this kind are of im- 
portance in the history of the boroughs because they give 
occasion for communal action. If a burgess is impleaded in 
the king’s court, it behoves the officers of the borough to 
appear there and 'claim their court,’ and any negligence in 
this matter is likely to be prejudicial to the borough as 
showing that it is not ‘seised’ of its franchises. Not un- 
frequently the burgesses enjoyed in their court a procedure 
differing from that of the royal tribunal ; they were protected 
against innovations and reforms. When we find that trial by 
battle is excluded, we may think that civic is in advance of 
royal justice; when on the other hand we find that trial by 
jury is excluded, and that the aooused burgess of the thirteenth 
century even in criminal cases will wage his law, while the 
non-burgess must abide the verdict of burgesses, we know 
that fi:om Honry IL’s day onwards civic ^s been falling 
[p.628] behind royal justice, has been becoming antiquated and selfish 
This may not always be its own fault ; it has not been permitted 
to improve itself ; it is a chartered justice and must carefully 
keep within the limits of its charter. 

Oustomal, a manusoiipt oopr of which has been kindly lent to ns b; the Hey. 

'W. Hudson, the Winoh eater Onstamal (the Fienoh version of which is given b? 

Smirks, Aiohaeol. Journal, ix. 69, and ths English vsrsion by Toulmin Smith, 

English Gilds, 849), the Gustumals of the Gimiue Ports printed at the end of 
Iiyon’s History of Boyer, yol. ii., and the Onstnmal of Preston, printed in 
Dobson and Hailand, History of Preston Guild. Dr Gloss's Bibliography of 
Municipal History, New 7ork, 1897, is an admirable guide. 

1 Monimonia Gildhallae, i. lOS-113, Mr Biley in his marginal notes misses 
the distinction between oompurgatiou and trial by jury. Select Pleas of the 
Crown, i. pi. 82. 

41-2 
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OraiiuriB- Valuable though these courts may have been to the towns- 
folk, they were not suffered to do much hann to the cause of 
common law. Some of the boroughs developed a possessory 
procedure of their own; an 'assize of fresh force’ took the 
place of the king’s assize of novel disseisin'; but even in 
London a proprietary action for a burgage was begun by the 
king’s writ of right, and when that writ was sent to leas 
favoured towns it contained the usual threat of the sheriff’s 
interference’. The party dissatisfied by the judgment of the 
borough court could bring the matter before the king’s tri- 
bunal by a writ of false judgment. IVom time to time justices 
commissioned by the king held a session at St Martin’s le 
Grand to correct the errors of the London busting. The 
Londoners held their privilege so high that they would refuse 
to answer even in the court of a fair that they frequented: 
burgesses of other boroughs, though they had the same words 
in their charters, wore less haughty or more politic’. 

Crimtad The criminal justice of the boroughs seldom stretched to 
& ^ any higher point than that of infangthief and utfangthief, or, 
in other words, the pimishment of criminals caught in the 
act. The boroughs had to appear before the king’s justices 
in eyre. It was privilege enough for them that they should 
appear there by twelve of their own men as though they 
were hundreds, and that thus no foreigners should make pre- [^.620] 
sentments about what had happened within the walls. Even 
the city of London underwent visitations; the gaol of Newgate 
was delivered by royal commissioners, and an occasional eyre 
held at the Tower would serve to bring the citizens to reason, 
for they were like to find that in the eyes of the king’s 
advocates their choicest liberties had been endangered by 
abuse*. 

Eehitn of Some of the more important boroughs had also acquired 
the franchise known as 'the return of writs.’ It was valuable 
to them, for, so long as they had it not, the sheriffs oflScers 
were constantly entering the town in order to serve writs 

I'Munim. Gild. i. 114, 195; IpBwioh Domesday, p. 66; Norwich Oustumal, 
c. 17; Becotds of Northampton, i. 254, 477. 

3 Beg. Brav. Orig. f. 2 b, 

* Biley, Ohroniole, p. 61. Select Pleas in Manorial Oourts, i. 138-160. 

c See the aooount of the eyre of Edward II. 'b day at the Tower of London 
which lasted for twenty-four weeks; Munimenta GildhaUae, vol. ii. pp.lruiv-c., 
286-432. 
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and execute the processes of the king’s court. Nevertheless it 
was not acquired until late in the day. John was, to say the 
least, chary of granting it^ 

(ii) Tenunal Privileges, When the period of charters Privileged 
begins, burgage tenure already prevails in many of the large 
towns; the townsfolk already hold their lands and houses at 
money rents, and merely as tenants they require no further 
favours. Otherwise is it when what has hitherto been but a 
rural manor is to become a liber lurgus. In such a case there 
will be a commutation of services, a release from agricultural 
labour. Sometimes a free power of alienating his tenement is 
conceded to every burgess, sometimes it is distinctly said that 
he may make a will or make an heir ; but in general the power, 
very commonly assumed, of bequeathing burgage tenements 
' like chattels ’ seems to have been ascribed to custom rather 
than to express grant. 

In the great towns the existence of a court enjoying royal Mesne 
franchises seems to have reduced the mesne tenures to political iu hib 
insignificanoo. At the time of the Conquest the burgesses 
of a county town were in many cases a heterogeneous mass ; 

(p. 680] some of them held directly of the king, but others were the 
tenants, the justioiables and the burgesses of this prelate or 
of that baron. Seldom wore the men of such a town ‘ peers of 
a tenure’; seldom was the soil an unbroken stretch of royal 
demesne. Not only might its bounds comprise many a private 
soke, but some of the townsfolk were accounted to belong to 
the rural manors of their lords. When therefore the king 
under pain of his full forfeiture ordains that none of them need 
answer in any court outside the borough for any tenement 
within the borough, he is practically detaching these burgesses 
from the manors to which they have belonged and is defying 
the principle of feudal justice. The men who have settled 
round his hurh and his market are his burgesses, whosesoever 
tenants they may be. Here and there a lord who held some 
considerable quarter of a borough might keep a court for his 
tenants, and, as he had acquired for himself and them some 
immunity from taxation, they would refuse to mix with, to 
be at scot and lot with, their fellow townsmen. But a small 

1 Beoords of Nottingham, i. 40. Only in ISSS did Nottingham acquire it. 
Northampton in 1267: EecordB oi Northampton, i. 46. Cambridge in 1266; 

Cooper, Annal^, i. 46. 
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group of men who formerly were reckoned to belong to some 
distant manor would soon be merged in the general mass 
of burgesses. They would still pay rent, not to tbo king, nor 
to the king’s farmers, but as of old to their lord ; still no . 
other connexion would bind them to him, and he would soon 
sink into the position of a mere recipient of ront\ ’Whci'e 
tenements can be devised by will escheats are rare ; the rights 
of the mosno lords are forgotten, and then it is said that if 
any tenement in the borough escheats, it escheats to the king. 

Such in Edward II’s day was the rule in the city of London 
where many ' barons’ had once bad sake and soke’. 

SeignoriaJ The rapidity of this process varied from borough to borough, 
inthe In some of the smaller towns that were chartered by mesne 
btBOTighB. never took place at all. The burghal court was a 

seignorial court, which assumed now the form of ‘court leet’ 
and now that of ‘court baron’; and such it continued to be 
until the end. But even in some great boroughs seignorial 
justice was a hardy plant. In Stamford, which was an old 
royal borough, though it had come to the hands of the Earl [p.681] 
of 'Warenno. four prelates and five other lords claimed to 
have court of all their tenants; and this in the year 1275*. 

In London nearer the beginning of the century there were 
many sokes, and it seems to have been usual that an action 
for land should be begun in a feudal court, and should only 
come before the civic busting after a default in justice had 
been made*. Even in Edward II.’s reign many lords have to 
say by what warrant they claim firanchises in London. The 
Bishop, Dean, and Chapter of St Paul’s have three sokes in 
Comhill, Bishopsgate and Holborn where they exercise the 
right of infangthief, though the actual hanging is done outside 
the city at Finsbury and Stepney', The Prior of Trinity 
Chui’ch, as representing the estate of the old English Knight- 
gUd, holds the Portsoken and is an alderman by tenure ; even 
civic jurors admit that his men and tenants sue and are 
sued in his courts*. There is feudalism in the gildhall itself. 
Eobert Pits Walter still represents the lords of Baynard’s castlo, 
though the castle itself has been sold to the Archbishop of 

1 Maitland, Township and Borough, p. 71. 

s Blooli. Abhrev. 810 (London). 

» B. H. i. 864 * Munim. Gild, i 64-6. • P. Q. W. 466. 

» P. Q. W. 473. 
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Canlcrbury. Ho must be summotied to every meeting of the 
common council ; when he enters the gildhall, the mayor must 
rise to do him honour, and while he is there all the judgments 
that are to be delivered shall be delivered by his mouth. Such 
at all events is his opinion*. 

At a few points of private law the borough custom would 
swerve from the ordinary rules. Often the tenant of a burgage faw. 
could give it by last will, at least if he had not inherited it, for 
some customs drew a distinction between inherited and pur- 
chased tenements. Then the customary rules of inheritance 
might differ from those of the common law. A custom which 
gives the whole tenement to the youngest son has gotten the 
name 'borough English,’ and has therefore been supposed to 
be peculiarly appropriate to the circumstances of townsfolk. 
Really, however, this name seems due to a single instance. 

At Nottingham in the days of the Conquest a new French 
IJ.683J borough grew up beside the old English borough, and the 
customs of the Bwrgus Frmcisom as to dower, inheritance 
and the like had to bo distinguished from those of the Burgua 
AngUemK Among the customs of the ‘ borough English ’ was 
the rule in question, and after the 'borough English’ of 
Nottingham the lawyers baptized it. As a matter of fact, 
there is no reason for supposing that it had a burghal origin. 

It is not very often found in the boroughs, while it was 
common in rural manors. Nottingham supplies us also with a 
rarer custom, namely (we must borrow a term from France), 
the retrait lignager, the right of the heir apparent (or perhaps 
of any kinsman) of one who sells his tenement to come forward 
Avithin year and day after the sale and buy back the tenement 
at the price given for it'. At Dover the expectant heir had to 
pay no more than nineteen shillings for every pound that the 
stranger had paid'. On the continent of Europe such a right 
was common; a mitigation it was of old law which required 
the hem’s consent to an alienation made by his ancestor. The 
English common law seems to have leapt over this stage of 
development, and to have passed at once from the rules laid 
down by Glanvill, who in many cases requires the heir’s 

• • * P. Q. AV. 472. Munim. Gild. ii. 149-161. 

‘ Beoords of Bottiagbam, L 124, 186. 

• Beoords of Nottingham, i 70, 100. 

' Jjjou, Dover, ii. 274. 
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consent, to tlie state of things described by Bracton in which 
such consent is never necessary. Now in a borough we should 
look for a greater and not for a less power of selling lauds than 
prevailed elsewhere, and it is not impossible that the custom 
of some boroughs fell behind just because at an earlier time it 
had been in advance of the common law. The borough obtains 
from the king a charter saying that if any one holds a tene- 
ment in the town for year and day, the claims of every person 
to that tenement shall he barred, unless he was in prison, 
under age or beyond the seas'. The main object of this is to 
preclude the claims of expectant heirs. This puts the custom 
in advance of the common law of Glauvill’s day. But some 
boroughs stop here; Nottingham at least stops here for a [p.638] 
while ; its custom Mis behind the common law and develops 
a retrait lignager. At Northampton we find not only the 
retrait lignager, but also the retrait fiodal*. Then, again, the 
custom sometimes provided for a landlord, whose rent was in 
arrear for year and day, a readier mode of ejecting his tenant 
than the common law would have given*. But we do not find 
many peculiarities of this sort. 

In this context we may mention another privilege that was 
sometimes granted to a borough : — the serf who dwells in it for 
a year and a day, at all events if he has become a burgess or a 
member of the merchant gild, becomes free, or at least can not 
be claimed by his lord so long as he remains within tlie 
borough. In its origin this seems an assertion of royal right. 

The king treats his borough, the whole of his borough, as 
though it were one of his ancient manors. If a serf comes to 

' Maitland, Fosseseion foi Tear and Day, Law Quarterly Beview, v. 26$. 

This privilege was granted to Bury by the Abbot; tbe person protected must 
have 'legally acquired’ the tenement; Begistrum Sacristae, Oamb. TJniv. Libr. 

Ft. ii. S3, f. 64 b. Bee also Customs of Winchester, Arohaeol. Journal, iz. 74; 
apparently when a citizen of Winchester wishes to make a conveyance of land 
he presents the charter to the aldermen; thereupon 'the ban’ is cried; then 
after three days the charter is sealed with the city’s seal; then after quiet 
possession for year and day the purchaser is safe. See also as to the onstom of 
Korihampton, a note by Mr Green in L. Q. B. xiii, 116, and Beoorda of 
Northampton, i. 469 ff. 

’ Becords of Northampton, i. 214. 

* As to the London 'gavelet’ see Muniment. Gildh. i. 62; see also the 
Winobester custom, Aichaeol. Jcumal, m. 76, and the Beading eastom, 
Ciinningham, Growth of English Industry, ed. 8, i. 618, and the Northampton 
custom, Becords of Northampton, i. 218. 
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dwell thore, his lord must claim him at once or not at all, for 
the king will not allow the lords to interfere with his lands. 
As regards a borough, an express declaration of this principle is 
necessary, for, as we have seen above, the land within the walls 
of one of the greater towns was seldom an unbroken stretch 
of royal demesne land. Nevertheless ‘the borough’ as a whole 
is the king’s, and he announces that those who come there and 
form part of the burghal community, although they may not 
be holding their burgage tenements immediately of him, are to 
enjoy the security that is conferred by the soil of the ancient 
demesne*. The first declarations of this right are pitched in a 
royal key. Henry II. in his charter for Nottinglmm declares 
that ‘if any one, whencesoever he be, shall dwell in the 
borough a year and a day in time of peace, no one, except the 
king, shall have any right in him*.’ We are not told that the 
serf is to be free; but what remains in the Icing’s hands for 
year and day becomes the king’s. As the borough grows more 
independent of the Mng, the rule begins to take the shape of a 
[p.o«4] privilege conceded to the burgesses instead of being a royal 
prerogative. The burgesses are glad of the concession; it 
keeps their town free from the inlerference of foreigners, and 
someone thought fit to add to the Conqueror’s laws a clause 
stating in the widest terms that, if a serf lives for year and day 
in a city, borough or walled town, he shall become free*. 
Nevertheless, it would be a mistake to think that the towns- 
folk wished to obliterate the distinction between free and 
bond ; on the contrary, they were careful to prevent men of 
servile birth from becoming citizens*. 

(ni) Mercantile Privileges. The borough is not 

1 Sea above, p. 4S9. * Records of Nottingham, i. 1. 

* Leg. Will. Oonq. m. o. 13 (Schmid, p. 866.) 

* On this subject see Stubbs, Hovedes, vol. ii. p. xsxviil. It is true that we 
read in Glanvill and a few ohacteia of the privilege as existing in certain 
boioughe before we hear of it as existing on the royal demesne lands; but in 
general the peculiarities of the ancient demesne are regarded as very ancient; 
they are supposed to represent the conquest settlement. In 1313 the wonld-bs 
law or charter of the Oonquaror was pleaded by persons who were living in 
Norwich: Placit. Abbrev. p. 316. In 1808 Simon of Paris was imprisoned as a 
villein; he brought an action 'and the plea that he was a citizen and alderman 
of London was not received : Y. B. 1 Edw. n. f. 4. At Norwich no one could 

' become a citizen unless he was already a free man: Norwich Oustumal, cap. 86. 
This was true of London also: hfunim. Qildh. i. ,33. See dross, Clild 
Kerchant, i. 30. 
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a governmental and in a certain moasuro a self-governing 
district, it is a possessor of mercantile privileges, and, as will bo 
remarked below, it is chiefly in this character that it becomes 
a person in the eye of the law. When a borough had obtained 
the right to farm itself, one of the most important sources of 
its revenue was toll. Of this we must speak hereafter when 
we discuss the firrm lurgi Sometimes this fount of income 
was protected not merely by a rule of common law, which 
would have prevented even the king from setting up a new to 
the damage of an old market, but also by a royal ban which 
compelled the folk of the neighbourhood to do their buying and 
selling in the boroughh But those who took toll were anxious 
to be quit of toll, and perhaps the burgesses regarded freedom 
from toll as the moat vital of all their rights. Already in Domes- 
day Book we read how the man who was domiciled in Dover 
and there paid tho king’s dues was quit of toll throughout all 
England*. Subsequent chaiters threw about such favours with 
a liberal hand; sometimes the burgesses were to be immune [p.est] 
throughout all England, sometimes they carried their immunity 
into all the king’s lands beyond the sea. In our eyes, it may 
be, the best outcome of this privilege was that it provided an 
ever-recurring theme for inter-municipal litigation and aroused 
in the boroughs a consciousness of their personality. 

The^Firma (iv) The Firma Burgi. Often the borough farmed itself, 

Mrgt. perhaps we had better say for the present that the burgesses 
farmed the borough. They might hold their town under a 
lease for years or during the lessor’s pleasure ; they might hold 
it in fee farm ; that is, under a perpetual lease. Important as 
this step towards independence might be, it was nob taken by 
some towns of high rank until late in the day ; it would seem, 
for example, that the citizens of Winchester did not obtain 
a perpetual lease or grant of their city until the reign of 
Edwai-d III.*, while on the other hand at a much earlier date 
many a rural manor was being farmed by ‘the men of the 
manor,’ though hardly farmed in fee. 
wimtflM Now in these cases the charter says that the king has 
granted the hurgm or the villa to the burgesses*. What was 

^ Township and Sorongh, p. 213. ^ B. B. i. 1, 

* Firma Bnrgi, 18-20 ; Oioss, Gild Merchant, i. 8. 

< The transaction is sometimsB called a feoffment j i.g. B. H. i. 81 ; Eing 
John enfeoifed the burgesses of Derby. 
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the effect of such a grant? As we understand it, ‘the 
burgesses’, taken in some collective fashion, were to step into 
the shoos of the shcrifiF, They were to be entitled to certain 
revenues which he had previously collected. These would be 
chiefly the tolls, the proflts of the court and such house-rents 
as had therefore been paid to the sheriff as the king’s farmer ; 
and there might also be the profits of a royal mill or the like. 
On the other hand, the king had not parted with all his 
landlordly rights. The burgesses, taken collectively, had not 
obtained a place in the scale of land-tenure. They had not 
become collectively or corporatively the domini or the temntes 
of the soil that lay within the boundary of the town. This 
seems to be proved by the law of escheat. Each burgess still 
holds his tenement either of the king in chief or of some 
other man; he does not hold of the community, and, if there 
is an escheat, the community will not profit by itk This is 
the situation that is set before us by that minute description 
of Cambridge which appears upon the Hundred Bolls. ‘ The 
burgesses of Cambridge hold the vill of Cambridge with all its 
appurtenances in fee farm of the king in chief, as in meadows, 
pastures, mills, waters and mill-pools with all franchises and 
free customs belonging to the said vill.’ Nevertheless the 
burgesses, taken collectively, are not conceived as being the 
[11.630] lord of the individual burgess or of his tenement. If he pa 3 S 
rent to them, or rather to their bailiffs, the phrase used with 
wearisome iteration is — ^not ' he holds of the borough,’ nor ‘ he 
holds of the burgesses,’ but — ‘he pays to the bailiffs of Cam- 
bridge, who hold the said vill at fee farm of our lord the king, 
so many pence for haw-gavel, or so many for land-gavel towards 
their farmV Bonenfant the Jew held an open place in the 
town of Cambridge ; but he has lately been hanged for clipping 
coin, and that place has escheated, not to the burgesses, but to 
[p.637] the king®. The general theory of the law seems to he that, in 
becoming a farmer, the burgesses become rather a bailiff than a 
tenant, though a bailiff who, like many other medieval bailiff’s, 
has to account each year for a fixed sum and may make a profit 
or a loss out of his office. In short, when a ‘borough’ is 
granted to the burgesses, this ‘ borough’ belongs to the category 
of ‘things incorporeal,' a category which comprises ‘counties’ 


1 A& to the escheat of lands in Iiondon, see abore, p. 646. 
» E. H. ii. 8S6 fl. » E, H. ii, 392. 
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and ‘hundreds.’ When a man is appointed sheriff, the king 
commits to him ' our county of X’ ; and so the king will grant 
to a baron ‘ the hundred of Y’ The sheriff will not own the 
soil of the county ; the lord of the hundred need not be tenant 
or lord of the soil of the hundred ; in each case what is given is 
not an ownership or tenancy of any land but a complex of royal 
rights and powers to be exercised within the limits of a certain 
tract. 

The farm This question is of some importance; we have heard of its 
being raised in these last times between a municipal corporation 

soil of the and a telephone company — Did the firrm hwrgi comprise any 
ownership, any tenancy of the soil ? Therefore we will add one 
further argument. The citizens of London farmed not only the 
city of London hut also the <»unty of Middlesex. Now, not 
only does no one suppose that the civic corporation has a place 
in the scale of tenure between every Middlesex freeholder 
and the king, but no one supposes that the civic corporation 
became the tenant of all the roads and open spaces within the 
boundary of the shire\ So again, the citizens of York farmed 
the wapentake of Ainsty, and, if what was said be true, very [p.ssa] 
ill they treated it. They sub-let it at an advanced rent to 
a bailiff, who used his subjects so vilely that they talked of 
selling their tenements and leaving the country’. But, as 
we understand the matter, the citizens of York held the 
wapentake in the same sense that the 'archbishop might have' 
held it without being owner, lord or tenant of a rood of land. 
Should a question arise about these matters in our own day, 
great weight would very properly be ascribed to acts of user’, 
and (to say nothing of modem statutes) many boroughs now 
have ampler charters than those that were granted in the 
thirteenth century. But as to the historical question, we can 
not think that the grant which made the burgesses Ji/rmarii 
of the bwgus, made them domini or tenmtes of the land that 
lay within the hurgus. 

(v) Property of the Borough. But the ‘borough’ or '-viU’ 
which the king ‘granted’ to the burgesses often comprised 
in some sense or another a large tract of arable and pasture 


TIw iMuts 
nf the 
boL'aogh, 


1 The doctrine which giTee the soil ot high-wc^s to the owuacs of the 
adjoining lands is not, we are peiausdad, of very andent origin; but this matter 
can not be dieoussed here. 

s B, H. i. 124-6. * Sea Beckett y. Corporation ofLeedt, L. E. 7 Ch. 421. 
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lying without the wall or the ditch, for the borough occupied 
the shell of an old agrarian community. The charter will 
purport to concede the whole vill ‘ with all meadows, pastures 
and waters thereto pertaining.’ Now as regards the arable, this 
was holden by individuals and the most that the king could 
give away was his seignory. Apparently he did not give 
away oven that ; the escheats were still to come to him, though 
the burgesses might now receive such rents as had formerly 
been paid to the sheriff. As to the pastures, which were often 
of wide extent, it is very probable that no exact idea of 
ownership was yet applied to them. On the one hand, rights 
of common were being exercised over this land, and we may 
believe that such rights were no longer so closely connected 
with the arable as once they were, but were being more and 
more regarded as annexed to membership of the feudally 
heterogeneous burgensic community which in its moot had 
an organ for their regulation. On the other hand, the king 
was lord of the vill, and the right to ‘ approve,’ or make profit 
of, its waste was rather in him than in the community. This 
continued to be so even when ‘ the burgesses ’ had become the 
farmers of their town, for the right of approvement was not 
one which the sheriff could have exercised for his own behoof 
while he farmed the royal revenues. 

The same seems to have been true of the intramural The^tr*. 
‘ waste,’ and of this there was often a goodly supply which wntte. 
would be profitable at a later day. The walls, ditches, streets 
and open spaces of the borough were not as yet conceived 
to be ‘ holden by’ the community. They were still the king’s, 
and ho who encroached upon them committed a ‘purpresturo’ 
against the kingh The grant of the vill has not entitled the 
burgesses to approve this ‘waste’; a more explicit licence is 
requisite, and such a licence they will sooner or later obtain. 

The men of Bristol acquired it early ; on the other hand we 
may find Edward I. specially authorizing the citizens of 
London to let certain vacant spots within the walls in order 
that the rents may be applied to the maintenance of the 
bridge*, and other towns were asking for a similar permission 
at a much later time°. 

* See the acooant of Lincoln, B. H. L 397-8. Ibid. i. 203, Canterbniy. 

* Munimenta Gildhallae, ii. 96, 274. 

’ As to all this matter eee Maitland, Townsbip and Borough, 186 fi. 
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Tiie None the less, subject to this royal lordship, the waste, 

both intramural and extramural, had from the first belonged in 
some vague sort to the community, and there are instances 
in which the community dealt with it. Thus, for example, 
in 1200 the community of Ipswich granted that their twelve 
chief portmen might have a certain meadow for the support 
of their horses'; and at an earlier time the men of Oxford 
gave an island to the aldei'man of their gild who gave it to 
Oseney Ahhey"; also we may find the men of Cambridge 
erecting a hospital on a piece of common land in the middle 
of their town’. But before there could be much freely pro- 
prietary dealing with the pasture land on the part of the 
hurgensic universitas, the rights of the commoners had to take 
the form of a mere usage which the corporator is permitted 
to make of the land which the wniversitas owns. So long as the 
• rights of pasture ore conceived to he rooted in the possession 
of arable strips or burgage houses, they are an impediment 
to those transactions, leases or sales, which would demonstrate 
that a corporation is owner of the soil*. On the whole we 
believe that in the thirteenth century the hurgensic com- 
munity, taken as unit, was rarely drawing any pecuniary 
revenue’ out of the land which in this vague sort belonged to 
it, and seldom was there any land which belonged to it in 
any other sort: the community was but rarely a purchaser 
of land, and burgesses were not as yet devising land to a 
municipal corporation. A statute of Biohard II. forbids the 
borough corporations to acquire land without ^licence, and 
proclaims the discovery that they are ‘ as perpetual as men of 
religion’.’ When we consider that ever since 1279, and indeed 
at an earlier time, the churches had been debarred by law 

^ Gtcosa, Qild Heiohant, ii, 122. 

* Ibid. ii. 192. 

s MaiUand, ToTOship and Boioagh, 161. 

’ It is in this guortec that Bcacton, f. 228 b, already sees some gpeoifio 
peouliarity of the oitles and borougha, 'Item [seiTitna poterit esse] personalia 
tantum . . . item locolis et non oertis pereonis, siont aliouios uniTeraitatiB hur- 
geneinm et oivium.’ The context shows that he is thinking of pasture lights, 
In the case of a borough yon have a right of pasture that is not ' real nor 
‘personal,' but 'local.' It is not annexed to a house, nor granted to specific 
persons, but is exercised by all members of an miversitae. 

’ Small fees taken from those who tm-ned out beasts might go toward the 
provision of a town bnll. 

’ Stat. 15 Bio. n. 0 . 6. 
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from augmenting their territories we may draw the inference 
that only in the course of the fourteenth century was the 
attention of the king and magnates drawn to any diminution 
of their feudal revenues occasioned by the ‘perpetuity’ of 
municipal corporations’. 

Moreover, it appears to us that the community or cor- 
poration of the thirteenth century rarely had any considerable revenue, 
revenue of which it could freely dispose. The farming of the 
vill was a more individualistic arrangement than we are wont 
to suppose. The burgesses were jointly and severally answer- 
able to the king for the whole fee-farm rent ; but, as between 
themselves, the plan was that their annually elected bailiffs 
should collect what the sheriffs had theretofore collected and 
should be solely liable if this sum fell short of -that which 
was due to the king*. Perhaps too the bailiffs were entitled 
to any profit that they could make; but we fancy that a 
normal surplus of income over expenditure was not to he 
looked for. In order to get rid of the sheriff from their eoui’t, 
the burgesses had promised a heavy rent*. Thus the old 
revenue consisting of the haw-gavel rents, and the profits of 
the court and market, was no free revenue, but was appro- 
priated to the satisfaction of a chief-rent which it would 
hardly meet. In course of time other sources of income reveal 
themselves; fees are paid by those who acquire the freedom 
of the borough; mercantile privileges are sold; bits of waste 
land are let to tenants ; a treasurer or chamberlain begins to 
appear beside the bailiffs and to keep an account with the 
community ; there is a common chest But all this is the work 
of time*, and even at the end of the middle ages the freely 

^ See above, p. 384. 

e In our first edition too little notice was taken of the right which the 
hurgenaio oommnnitv (vt universitai) maj have in the ' waste ’ or ' common ’ 
land of the vill. See Qreen, Town liile, ii. 287. An attempt has been made to 
repair the default elsewhere: Maitland, Township and Borou^. 

* Maitland, Township and Borough, pp. 77-9. See also Becorda of 
Korthampton, i. 96. 

< At a later time many of the rente were reduced on the score of the poverty 
of the towns, and, though we must not believe all the plaintive tales that the 
burgesses tell about the ' destruotion ’ of their bailiffs, it seems fairly plain that 
the rents were heavy. Sea e.g. the story of Bedford, where the rent was 
reduced firom £46 to £20; Mnnio. Com. Bep. 1886, iv. 2104; also Maitland, 
Township and Borough, 77 ; Hist. MS. Com. ri. 8, p. 4, Southampton, 

* The Becords of Leicester are especially valuable at this point. 
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diapoBatle annual inconao of a great borough was not very largo’. 

The growth of such an income, though it has os yet boon 
little studied, is of much importance in legal history, for the 
town’s personality only begins to stand out clearly when ‘ tho 
town ’ has a revenue which is not going to be divided among 
the townsfolk’. 

If the community owned chattels, these must have been few [p.640] 
and of no great value. Perhaps already some sword, some staff, 
some chain of office was handed on fifom mayor to mayor, and 
there may have been drinking horns and casks of wine and beer 
for which it would have been hard to find an owner in the 
world of natural persona There was a muniment chest and 
there was a common seal. But it is not for the sake of such 
trifles as these that law will undergo the pain of giving birth 
to the juristic person. Sometimes, again, there would be a box 
with money in it ; but, had a thief stolen box or money, we 
suspect that he would have been charged with stealing the 
proper goods and chattels of some natural man, the mayor or 
the chamberlain of the borough. That those who collect rents 
and taxes should misappropriate the monies that they receive 
is, if we believe the jurors, a common event; but no one, so [p.64i] 
far as we know, ever speaks in this context of theft or felony. 

We shall see in another chapter that the question whether 
the treasurer (1) owned the money and owed a debt to tho 
community, or (2) merely possessed money that was owned by 
the community might long be shrouded from view’. 

(vi) Election of Officers and Government of the Borough 
Already Henry I bad promised the Londoners that they might 
elect a sheriff and a justiciar from among themselves’. But 
London was in advance of other towns. Gradually some of the 
greater boroughs obtain the right of electing their reeve or 
their bailiffs, who however do not enter on their offices until 
they have been presented to and approved by the king’s 
justiciar. Sometimes this step is taken before the burgesses 
have obtained the right of farming the borough in fee. In 

1 Maitland, Townffiup and Boiough, 206 S . ; foi Lynn, Hist. MS. Oom. xi. 3, 
p. 21.3 ft. 

a See Gierlce, D. 9. B. ii. 764. 

’ See the section on Movable Goods in oni second volume. The quasi- 
ccrpoiatenesB of ovu modem dnbs etc. is rendered possible by a law of trusts 
wbiob is not medieval, 

* Schmid, Gesetze, p. 434. See Bound, Geoffrey de Mondeville, p, 847, 
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such a case the bailifFa, though elected by the townsfolk, aore 
still much rather the officers of the sheriff than the officers of 
the community. They begin to look more like the officers 
of the burgesses when the burgesses themselves have become 
answerable for the firma ; but even then, as we have lately said, 
it is the bailiffs who, as between themselves and their fellow 
townsmen, bear the loss if the farmed revenues fall short of 
the king’s rent. Some towns stop here for a long time ; many 
following the example of London buy the right to have an 
elected mayor. No doubt this step also was important. No 
doubt the Londoners, influenced by what was happening 
abroad, set great store by the election of a maior who should 
bo the head of their oommuna; ‘come what might they would 
have no king but the mayorV Even if we take no account 
of such aspirations as were never fulfilled, it was important 
that the town should have some one man as its chief', the 
anthropomorphic picture of a body corporate required that 
there should be a ‘ head®.’ Still it seems clear that a large 
and wealthy city might get on well enough without a mayor; 
until 1403 the citizens of Norwich were content with their 
four bailiffs'. 

Boyond conceding the liberty to elect mayor and bailiffs sorongii 
and the liberty to elect coroners ‘ who shall see that the bailiffs 
of the borough deal justly and lawfully with rich and poor,’ 
the charters of this ago seldom define any constitution for the 
borough. They make no olass of councillors, aldermon, chief 
burgesses; they do not say how or by whom the dooms of 
the burghal court shall he rendered. As we might expect, the 
i;p.6i2] active organ of the borough is rather a court than a council. 

The frankpledge system prevails in the boroughs. A view 
of frankpledge is sometimes held for the whole borough (a 
‘mickletom’ it is called in some towns), whereat the mayor 
or the bailiffs preside*, or else the borough is divided into 
wards or into ‘leets,’ each of which has its separate court'. 

The business of viewing the tithings and presenting offences 

I 

^ Stubbs, Oonst. Hist. i. 674. ' See abovb, p. 401. 

' Hudson, Arohaeologioal Jouinal, vol. zlvi. p. 298. 

* See the extracts from the Hickletoru loUs in Beeotda ol Hottingbam, 
vol. i. 

' Hotwieh was divided into four leets. See Leet Juiisdiotion in Hoiwieh 
(Selden Soo.). 


P. M. I. 
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seems to have been conducted within hoi'ough walls much 
as it was conducted in the open country. Naturally, however, 
the system of tithinga sometimes took a territorial form ; each 
small diatriot of the town or each street had its tithingman*. 
Occasionally in boroughs which have little other organization 
a ‘court leet’ will in course of time assume the character of a 
regulative and governmental organ of a humble kind’, and 
in some large towns the lower orders will give voice in ‘ pre- 
sentments ’ to complaints against their ruleis*; but in its 
origin the leet or view of frankpledge is much rather a royal 
police court than a communal assembly. 

The Then there is the old borough court holding frequent 

oouit®^ sessions. Often it sat once a week, and when ‘foreigners’ 
were concerned it would sit from day to day. Often it had 
no other name than ‘ the court of the borough (oum hurg ^ ' ; 
sometimes it was the ‘busting,’ the ‘ burwaremote,’ ‘portmote’ 
or ‘ portmanmote.’ Over it the mayor or the bailiffs presided, 
and perhaps in some places any burgess was capable of sitliug 
in it as a doomsman. But the amount of business that it 
had to do would inevitably deprive it sooner or later of its 
popular character ; the miscellaneous mass of burgesses would 
not easily be brought to do weekly suit of court. Already in 
Henry L's day there was in London a ‘ busting ’ distinct from 
the ‘ folkmoot.’ Already before the Conquest there were twelve 
lawmen, twelve indices, in some of the boroughs. 

OoTiriand In 1200 John granted to the men of Ipswich a liberal 
charter. In pursuance of its terms they forthwith elected two 
bailiffs and four coroners. But they did not stop there. They 
decided that there should he in the borough twelve chief 
portmen ‘ as there are in the other free boroughs of England,’ 
who should have full power to govern and maintain the borough 
and render the judgments of the town. Thereupon they chose 
twelve men, — among them were the four coroners, two of whom 
were also the two baUifis — and these twelve were sworn to 
guard and govern the borough, to maintain its liberties and 
to render the judgments of its courts. Thereupon all the men Dp. 618] 


I Bee Kottingliaiii Besoide, i.g. vol. i. p. SIS, and oompara Hudson’s 
Introdnoiion to Leet Joiisdietion in Horwioh. 

’ Mandbestei Oouit Leet Beooids ; Leader, Besords oi Sheffield, p. zl. 

’ Green, Tovn Life, ii. 841 (Nottingham)) Dormer Harris, Life in an Old 
English Tomi (Coventry). 
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of the town awore to be obedient to them and to every of 
them, save as against the king and the king’s power*. We 
discover at a little later time that the twelve chief portmen 
hold their ofBces for life, though they naay be removed for 
misbehaviour by the judgment of their fellows. Vacancies 
again are filled, not by popular election, but by co-optation*. • 
Now certainly it would be rash to draw any wide inferences 
from the few clear cases that come before us ; nevortheless it 
would seem that very commonly some select body was formed, 
some body of twelve or twenty-four chief citizens, chief bur- 
gesses, chief portmen; formed by definite act as at Ipswich 
or formed by a practice of summoning to the court only ‘ the 
more discreet and more legal men.’ This body at first is 
rather a judicial than a governing body, for the powers en- 
trusted to the burgesses by their charter are much rather 
justiciary than governmental. But municipal life grows in- 
tensor and more complex ; the court has to ordain and to tax 
as well as to adjudge, and it is apt to become a council, the 
governing body of the borough. Then, as trial by jury pene- 
trates the boroughs, it sets up an important change. The old 
pattern of a court with doomsmen who are there to declare 
the law gives way before the new pattern with jurors who 
bear witness to facts. In the town, as in the realm at 
large, ' court ’ and ' council ' are slowly diflferentiated ; the 
borough court becomes a mere tribunal, and by its side a 
distinctly conciliar organ is developed. This, however, except 
perhaps in exceptional London and a few other towns*, seems 
to be rather the work of the fourteenth than of the thirteenth 
century*. The power of acting in the name of the borough 
passed little by little from a general assembly of burgesses to 
a council or 'select body’; but even until 1835 there were 
towns, and towns with long histories, in which all the most 
important business of the corporation had to be brought before 
a meeting in which every corporator, every burgess or fi:eeman, 

^ dross, dild Merobajit, ii. 116. 

® Ipsvioh Domesday, p. 167. 

^ ]?or London, see Stubbs, Const. Hist. iii. § 800. 

* Perhaps we may have to distinguish oases in which an old body of 
doomsmen or lawmen davdops into a oounoil from others in which a oouncil is 
newly and delibarately instituted. In Qermany the relation of the Stadtrat to 
an older SeMffmkolleg has been mcoh disoussed. See Keutgen, tJrsprang der 
deutscheu Stadtrerfassung, 218 fl. 
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had a vote: such was the case at Winchester, Maidstone, 
Cambridge, Ipswioh^ In the thirteenth century we may some- 
times suspect that g^rants, ordinances and agreements to which 
‘ the burgesses ’ or ' the community ’ are said to be parties may 
not have been sanctioned by any general assembly; but this 
should be no more than a suspicion until it can be verified 
in the history of the town that is in question*. 

(vii) By-lam and Self-government. The charters do not Cp-' 
expressly grant any power of legislation; but no doubt such 
power in varying degrees was often exercised: — in varying 
degrees, for however little distinction the law might make in 
this respect between borough and borough, there must have 
been a marked difference in fact between the city of Iiondon 
and some Htnall market-town which had just attained to burghal 
rank. Not that we can at once ascribe greater powers to the 
wealthiest towns. On the contrary, in the petty borough whose 
governing court was still the court of its lord, the lord with the 
assent of his coui-t would still be able to make ordinances almost 
as easily as, with the assent of his court, he could make 
ordinances for his rural manors, and the validity of such edicts 
would often pass unquestioned. But as an enfranchised town 
grew in trade, in wealth and in population, its folk would bo 
tempted or compelled to enter on the regulation of affairs 
which had no existence in less busy places. Its ‘ customs ’ had 
been guaranteed to it, and the function of declaring custom 
could not always be marked off from that of imposing new 
rules. In London definite legislation begins at an early time. 

In 1189 Fitz-Alwyne’s Assize was issued. It has been well 
called the earliest English ' Building Act*” ; it contains stringent 
provisions about the houses that men may erect. A somewhat 
similar ordinance was issued in 1212 after a great fire, and it 
did not scruple to fix the rate of wages for masons, carpenters^ 
tilers and the like*. Thenceforward ambitious attempts were 

1 Munio. Coip. Bep. 1836, voL m. p. 899 (WinohoBter) j p. 760 (Maidstone, 
'wheie the general assembly bears the name of Burghmote) ; voL iv, p. 9189 
(Oambiidge); p. 2806 (Ips-vrioh). 

a We must carefully distingoish. between (a) the development of a oounoil 
within the borgensio body, and (6) the diSerentiation of a definite, and it may be 
small, bnrgensic body from the mess of inhabitants. Of the latter ohange we 
shall speak below. Though both processes may result in ‘ oligarchy,’ they are 
very different. Bor the town oounofls of oent. xv., see Green, Town Life, 
ii. 268 5. 

» Munlm. Gildh. i. pp, xxi. 819, •* Ibid. ii. 86. 
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{p,8i6] made to regulate the price of commodities and the business of 
the various crafts. Now it is the poulterers who require atten- 
tion, and now a code must be issued for the saddlers or the 
cordwainers ; and then again exceptional privileges are conceded 
to foreign merchants ; such a grant, for example, is made to the 
men of Anaiens, Corbie and Nesle, for which they are to pay an 
annual sum of fifty marks towards the farm of the oityh The 
mayor and aldermen of London seem to conceive themselves to 
be endowed with almost unlimited legislative power over the 
whole province of trade and handicraft. And no doubt their 
ordinances were obeyed. The individual citizen, the individual 
‘foreigner,’ dared not quarrel with them. 

For all this, however, many doubts may occur to us touching 
the limits set by common law to their powers. Over against powers, 
their wide claims we must set the wide claims of the king. 

Now and again some knot of traders, which thought itself 
oppressed, would bo rich enough to stir the king to action, and 
when the king takes action even the City of London is apt to 
look poweiioss. In Edward II.’s day a dispute broke out 
between the civic authorities and the body of fishmongers on 
the one hand and certain fishmongers who did business at the 
Fi.sh Wharf on the other’. Ordinances had been made pro- 
hibiting the sale of fish by retail at the wharf The king was 
induced to dispute their validity. Much was said about their 
good and bad effects ; but the king’s counsel took high ground : 

— ‘ The city of London is the city of our lord the king, and of 
his demesne, and it is not lawful for the mayor and commonalty, 
nor for any other, to make any ordinances in the said city 
without consulting the king'.’ So, again, at an earlier time 
Walter Hervey, mayor of London, had issued ordinances re- 
gulating the affairs of various crafts and affecting to "confer on 
the craftsmen power to make yet other rules for their trade ; 
but the validity of these ordinances was disputed, not ondy on 
the ground that the aldermen had not been consulted, but also 
because the regulations favoured unduly the richer men of the 
crafts^ 

During the period now before us the common law does 
come to close quarters with municipal by-laws; it is rarely, ifby-liws. 
fp.046] ever, called upon to uphold them, for they are enforced in the 

1 W iimm. Gild. li. 64. ^ Ibid. ii. S86-407i * Ibid. ii« 406* 

4 Biloy, Chronioles of Old Loudon, p. 171s 
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municipal courts by those who made them'; it is roroly called 
upon to condemn them, for he must be both a bold and a rich 
citizen who will call in the king against the city. And so 
we obtain no jurisprudence of by-laws, no established tests 
for their validity. 

The one thing that we can say with some certainty is that 
in theory no one in England can claim to legislate unless that 
power has been given him by the king — to say nothing of 
parliament. Those who claim to make by-laws must show that 
such power has been given to them by royal charter, or else they 
must show (and this they will hardly prove to the satisfaction of 
the king’s justices) that they have been exercising it from 
time immemoriai On the whole, we may doubt whether in the 
majority of English towns much was done by way of legislation 
that might not be represented as being no more than a 
necessary definition and development of ancient customs. No 
decent person would consider himself aggrieved if a sharper 
edge was given to old rules directed against the wickedness of 
the 'foreataller' who enhanced the price of victuals®. 

(vni) Self-tamng ‘powers. Powers of taxation are not 
expressly conceded by the charters of this age, and they must 
have been confined within narrow limits. If the burgesses 
wished to repair their walls, their bridges, their streets, they 
had to apply to the king for a grant of murage, pontage or 
pavage; and such grants were not to be had as matters of 
course*. In Edward I.’s day the petition came before the 
royal council in parliament, and the ‘local rate,’ we may say, [p.ei7] 
was frequently a 'parliamentary tax’ ; but as the king had not 

1 Huuim. Qildh. ii. 386. The flehiaozigerg of the Fish Wharf ea; that the? 
oan get no ledtesa in the city cotuts for their advereariee * eonnt mestree et 
menonra de la dite oit£,’ 

‘ See Select Fleas of the Orown, pi. 137, for an early inetanoe. In 1221 the 
men of Woroeeter confess to having ‘^ovided’ that no one ehaU sell viotuale 
before the hoar of prime. At Norwich there might be no buying or selling 
rmtil the bell had rung far the mass of onr Iiady; Notwioh Onstumal, o. 37. 

The Ipewioh Domesday oontoine a good many rules whioh are said to be 
ordained by the oonunonalty, though ae a whole it wae regarded as a statement 
of anoient oustoms. It was to oontain (p. 18) ' the laws and usages of the town 
beforeiime used so neat ae the same could be set forth [a plui prei qae horn lei 
pent par ion oviiement eatimer}.’ 

> B. H. 1 108 : the citizens of Scarborough have taken murage for two years 
beyond the time for which it was granted to them. In 1326 a leguest for 
murage preferred by the same burgesees is refused by the king; Bot. Farl. i. 428, 
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yet lost the right to tallage his boroughs, he could permit them 
to tallage themselves. The royal nature of the power to tax is 
well illustrated hy the loud complaints which come to our ears 
from almost every ward in the city of London : — The great men 
of the city have purchased charters exempting them from 
tallages and thus the burden is thrown upon the smaller folk. 

‘Not just once, twice, thrice or four times have the mayor and 
aldermen set tallages upon us without the special command 
of the king or the assent and consent of the whole community ; 
they have spared the rich and distrjtined the poor, to the 
disherison of the king and the destruction of his city^’ A 
certain power in ‘ the whole community ’ to tallage its members, 
these London citizens are willing to admit, but how far they 
would have allowed a majority to tax a dissentient minority is 
doubtful. The heavy imposts to which they had recently been 
compelled to submit were occasioned by the fines to which the 
city had been subjected owing to the share which its citizens 
had taken in the Barons’ War. Speaking generally we may say 
that tallages, fines and amercements imposed upon the borough 
from without, were (together with the murages, pontages and 
pavages which, if not imposed from without, were at least 
licensed from above) the main causes for municipal taxes. 

Tho borough community had few other expenses to meet, Botondi 
it was not an ‘improving corporation’ with hosts of paid“re“ 
servants**. The individual burghers had to serve as officers, as 
constables, ale-conners and the lilce, or find and pay fit sub- 
stitutes, while small fees taken from suitors in the borough 
court, or from the youths admitted into frankpledge, would 
serve as a remuneration for the town clerk. On the whole, the 
burgher’s duty of paying ‘ soot and lot ’ with his fellows came 
home to him chiefly, if not solely, as a duty of contributing 
towards sums exacted from the borough by a ‘ not-itself,’ and 
the question as to the legality of rates made for other purposes 
[p.648] was seldom raised*. Had it been raised, the recalcitrant 

^ B. H. i. 408 f[. eepeoially 411. Xhere is a great deal atout thia matter in 
the Liber de Antiqnia Legibue. Eiee also the oomplaint from Korthamptau, 

B. E. ii. 2. 

’ However m 1237 the Londoners had already been engaged in mahing a 
conduit to bring the Tyburn water to the oity ; Munimenta Gildballae, vol. ii, 
p. 66. 

’ See the passages deeoripiive of scot and lot in Grose, Gild Merchant, i. 

03-69. 
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burgher would have found no favour in the borough court, 
while an appeal to the king’s court was only open to one who 
could afford to begin a small civil war against his neighbours. 

But even the city of London thought fit to obtain from 
Edward II an express power of impoaiag tallages for its own 
use^ 

ToUa. A large part of the borough’s revenue was derived from 

tolls, if we use that term in its largest sense to include ' passage, 
pontage, lastage, stallage, bothnge, ewage, tronage, scavage’ and 
the like. Naturally a borough community intrusted with the 
farm of tolls was tempted to impose a stringent and protective 
tariff; its ideal of a perfectly ‘free’ trade was an unlimited 
power to tax other people. Nevertheless we may doubt 
whether it had any right to create new toUs. The charge of 
levying new tolls is extremely common; and those against 
whom it is brought seem always concerned to deny that there 
haa been innovation. The land, it must be remembered, was 
full of private lords who were toll-takers, and there hardly 
could be one rule for them and another for the boroughs. 

Tiie (Wd (ix) The Gild Merchani. In a large number of towns one 

MarcliAut* r i i i ” 

of the privileges that has been granted to the burgesses and their 
heirs is that of having their gild merchant or market gild. If 
we attempt to expand the brief phrase used in the chattel', we 
seem brought to some such result as the following : — The icing 
gives to the hnrgesses a right to form or retain an association 
for the purpose of employing to the best advantage those 
mercantile immunities which by other words of his charter 
he has conferred upon them. They are to be toll free ; they 
may organize themselves for the purpose of inH.intfl.im'ng this 
freedom, 

The , A detailed story comes to us from Ipswich. In 1200 King 

of a gild. John granted a charter to the burgesses; they were to hold 
the borough in fee farm ; they were to be quit of toll and all 
similar dues throughout the king’s lands ; they were not to be 
impleaded outside their town; they were to have their gild 
merchant and their hanse; they woto to elect two fit men to [p .6491 
keep the reeveship of the borough; they were to elect four 
corouers. Thereupon the whole community met in the church- 
yard and elected two bailiffs and four coroners, and ordained, 
as we have said before, that there should be twelve nliiaf 
1 Munim. GiMli. vol. ii. p. 273. 
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porljitiea who should guard aud govern their borough and give 
its judgments, Then on a later day the chief porttnen were 
elected and sworn. Then the bailiffs, coroners and chief port- 
men held a meeting and resolved that an alderman of the gild 
merchant should be elected by the community and that four 
men should be associated with him and that they should swear 
to maintain the said gild and all that appertained to it. Then 
the whole community met again and elected an alderman 
and four associates, who swore feithfully to govern the gild 
merchant and faithfully to deal with all the brethren. Then 
the alderman and his four associates in the presence of the 
people proclaimed that all who wore of the liberty of the town 
should come before them and put themselves in the gild and 
give their hanse to the gild. Then the bailiffs, coroners, port- 
men and the whole community took counsel how the gild 
might best be maintained, and they decreed that the alderman 
and his successors should have a monopoly of gravestones, 
pavingstones and the like, and that of the proceeds of this 
monopoly he should render account to the bailiffs and coronersh 

Thus, having got their charter, the burgesses of Ipswich The giM 
proceed to form two different organizations; there is theg”^^ 
govenunental and justiciary organization with its bailiffs, 
coroners, twelve chief portmen ; there is the gild organization borough, 
with its alderman and his four associatea Certainly the two 
ai-e closely connected. The gild is to be no mere private club. 

Every burgess is to place himself in the gild and pay his hanse, 
his entrance fee, to the gild, or otherwise, as we gather, he will 
lose some at least of the advantages, notably the mercantile 
advantages, that the words of the charter give to the burgesses 
of Ipswich and their heirs. No doubt it would be imprudent 
were we to base any large generalities upon a few oases. Not 
all the charters of even date are exactly like the Ipswich 
[p.660] charter. Thus in the same year the same king granted a 
charter to the men of Gloucester. In this the privilege of 
not being impleaded without the walls and the privilege of 
being free of toll were expressly confined to 'the burgesses 
of Gloucester who are of the merchant gild®.’ In one place 
the merchant gild may have been of more, in another of less 
importance; in one place it may have become in practice, 
though hardly in theory, the governing body of the borough, 
i Gloss, Gild Hsiohant, li. 11S-12B. * Bot. Oart. 66, 
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Avhile in another place there was no such gild at all. In 
London itself traces of a merchant gild are, to say the least, 

■very faint, •while Norwich stands out as an example of the 
floariahing cities which to all seeming never had a merchant 
gild*. The mercantile privUeges granted to the burgesses 
could he maintained and enforced without any such organiza- 
tion, while with the public justice and police of the borough 
the gild as a general rule had nothing to do. In boroughs 
which had a gild merchant the burgess was not necessarily a 
gildsnian, the gUdsman was not necessarily a burgess. 

The main object that the gild merchant has in -view is 
the maintenance of the mercantile privileges that have been 
granted by charter. This is an important and a difficult 
matter. A few merchantis of the town go to some distant fair 
or market ; toll is taken from them ; the lord of the fair, the 
bailiffs of the rival city to which they have gone, scoff at their 
charters, or temperately and reasonably set charter against 
charter and seisin against seisin. In such a case a solitary 
trader far from home needs all the help that his fellows can 
give. And they are interested in his cause, for once let it be 
established that the burgesses of Z are in seisin of taking toll 
from the burgesses of Y, then only by litigation, if at all, will 
the burgesses of 7 recover seisin of their immunity. If the 
privilege is to be peserved intact, the individual merchant 
must be backed by a community of merchants which will take 
immediate action, which -will complain to the king and support 
its complaint with a handsome gift, or which will forthwith [p.66l] 
make reprisals against the aggressors. To make reprisals they 
are encouraged by their chai'ters. It is thus for example that 
the king speaks in his charter to the men of Gloucester — and 
similar clauses are not uncommon — ‘And if any one in our 
whole land takes toll from the men of Gloucester of the gild 
merchant, and shall refuse justice, the sheriff of Gloucestei’- 
shire or the reeve of Gloucester shall for this take a nam at 
Gloucester*.’ If a gildsman of Gloucester be subjected to toll in 
another town, the men of that other town had better not bring 

* OrosB, Gild Merohact, i. 22; Hudson, OouBtUntion ol Norvieh, Aiohaeol. 
doom. vol. zlvi. p. 821. See eleo Mi Steveneon’B remark in Bedoids of 
12ottingliam, i. 188. Vhe lpa\;i(di Bomesday seems to show that in that tovn 
the gild had nothing to do with goremmentol affairs. 

» Hot. Cart. 57. 
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thoir waros to Gloucester. The merchauts of the borough must 
be organized in order that this inter-municipal warfare may be 
conducted rigorously and prudently. Both vigour and prudence 
are needful ; all those who are not exempt from toll should be 
forced to pay it, while it is perilous to touch those who are 
exempt. In order that their action may be both prompt and 
deliberate, the merchants must be organized, must constantly 
meet, must have executive officers and a common pursa 

Still those mercantile privileges are not of equal importance 
to all the burgesses. Many of them are not traders ; but few buTgegseB. 
of them will carry goods to distant marhets, though those few 
are likely to be rich and powerful. Thus the gild organization 
may remain quite distinct from the governmental organization ; 
men may be burgesses who are not gildsmen. On the other 
hand, it would certainly seem that rightly or iivrongly the 
gildsmen take upon themselves to receive as brethren men who 
are not burgesses, men who do not live in, who do not hold 
property in, the town, but who desire to share the immunities 
which the traders of the town enjoy*. Thus, though according 
to the terms of the charters ‘ the gild merchant ’ is a liberty, 
a franchise, conceded to the burgesses, the gild comes to be a 
body of persons which does not include all the burgesses and 
does not exclude all who are not burgesses. 

Further, at least in some cases, the gild merchant evolves Tiie gua 
out of itself a court of justice which exists beside the law 
court of the borough. This can hardly be prevented; the 
ci'aft gilds of London evolve courts of justice, the French and 
662] German merchants in London evolve courts of justice, the 
learned universities evolve courts of justice; there can hardly 
exist a body of men permanently united by any common 
interest that will nob make for itself a court of justice if it be 
left for a few years to its own devicea The gild-brethren at 
their 'morning-speeches’ do not merely take counsel for the 
maintenance of their privileges and the regulation of their 
trade, but they assume to do justice. In the first place, they 
decide questions of inheritance and succession. A person’s 
gilda, that is, his right as a member of the gild, is treated as 
an object of ownership. With the consent of the court a man 

* See tbe oam]damt agaiuei (he oommnnity oi Ljon; B. H. i. 401 ; e^o the 
oomiOauii agaiinet the men of Bedford; P. Q. W. 18. 
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may give it or sell it. If he dies possessed of it, thou it will 
descend to his heir, And so at the moming-spooch one person 
will come and demand against another the ‘gild’ of a dead 
ancestor ‘ as his right and inheritance,’ using the very form of 
words by which ha would have demanded ancestral lands. 

Such disputes, such actions we must call them, the gilds- 
men hear and determine at their morning-speeches. But 
besides this they entertain actions of debt and covenant and 
trespass, and hardly dare we call such assemblies mere courts 
of arbitration, for they can enforce their own decrees; if it 
comes to extremities, the contumacious brother can be ex- 
pelled. The right of each gildsmau to claim a share in any 
bargain that he sees one of his fellows making is another cause 
for litigationh 

Such in brief were the main franchises that the boroughs 
enjoyed, and these franchises, some or all of them, made the 
borough to be a borough. This gave the king a tight hold 
upon the townsfolk. The group of burgesses was a franchise- 
holder in a lamd full of franchise-holders, and had to submit to 
the rules which governed the other possessors of royal rights. 

It might lose its privileges by abuse or non-use ; it might lose 
them by not claiming them before the justices in eyre, though 
in this case a moderate fine would procure their restoration. 

Four times at least within eleven years did Henry III. seize 
the city of London into his hands, once ‘ for receiving Walter 
Burlier without warrant for so doing,’ once because of a false [p.663] 
judgment in the hustings, once because the citizens prevented 
the mayor and aldermen from discussing certain matters with 
the king’s justices, and once because the assize of bread and ale 
was not kept®. No doubt Henry was tyrannical and greedy, 
but these seizures show how weak was the moat powerful of all 
the English cities. Then Edward I. kept London for many 
years without a mayor, and during this time he legislated for it 
in royal fashion : — ‘ le Boy voet,’ such is the formula by which 
by-laws are made*. And the king’s inquests searched out the 
secrets of the borough ; he was not to be put off with the story 
told by the rulers of the community. If he desired to know 

1 Sea ia Sroas, GUd Meioliaiit, voL il. under Andover, Guildford, Leioeater, 

Totuea ; alao Beoorda of Iieleestsr (ed. Bateson) jiagiim, e.g. p, 180. 

2 BUqr, Obroniolea, pp. 11, 16, 18, S2. 

• Munim. Qtldh, i. 851 ft'.; see espeeiaUy pp, 880-208. 
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what had passed at Lincoln, he heard one jury of the great, 
another of the ‘secondary,’ a third of the ‘lesser’ folk*. 

We ought now to inquire whether the borough community Corporate 
differs from the other ‘land communities’ in exhibiting all or ^ae”***^ 
any of those peculiar characteristics to which we make refer- 
ence when we speak of corporateness or personality. And at “““ty- 
once it must be confessed that in the scale of ‘ towns ’ which 
begins with the common village and ends with London no 
break can be found. This does not, however, absolve us from 
the inquiry: black and white are different, though nature 
displays every shade of grey. 

The doctrine that some act of public power is necessary if a Oorporato- 
corporation is to come into being had not as yet been accepted, bartowed 
Probably we must wait for the fourteenth century to hear a 
king’s advocate proclaim that the burgesses can not have a 
communitas unless this be granted to them by the king'. As 
yot the charters contain no creative words. Nothing is said, as 
in the charters of the fifteenth century, about the erection of 
a ‘corporation’ or ‘body politic’; nothing, as in the charters 
of the fourteenth, about the formation or confirmation of a 
oommunitasK The communitas is already there ; it may want 
privileges, but it exists. Tho notion that there is some ‘ feign- 
ing ’ to be done, some artifice to be applied, has not as yet been 
received from the canonists*, and perhaps we ought to regret its 
reception ; the corporation which exists ‘ by prescription ’ seems 
to defy it or to require that one fiction be explained by 
another". The foundation, however, is being laid for a rule 
which will require a royal licence when a new corporation is to 
be formed. This work is being done partly by legists and 
decretists, who are discussing the collegia ilUaita of Roman law, 
partly by English statesmen. The king had begun to interfere 
with the creation of new communitates, with the creation of 
voluntary associations or gilds. Such intervention was dictated 

1 R. H. i. 309-16-22. 

> P. Q. W. 16. See the asaertion of the Ahbot of Buiy, Giobb, Gild 
Merchant, ii. 84. 

t See Gxobb, Gild Merchant, i. 93. * See ahove, p. 602. 

‘ Must we Bay, for example, that the 'UniverBity of Cambridge (which ie a 
corporation by prescription) is feigned by the law to be a person, because the law 
first feigns that by some charter granted before the time of Richard I. somebing 
said in effect that there was to be this fiction? That this story would oontradict 
some known facts in the history of the UniTersity seems the least of its dements. 
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not by any ‘juristic necessity,’ any theory of personality, but 
by political expedience and financial needs. Qilds may give 
trouble ; they may become aggressive oommunae of the French 
type. The Londoners from of old are a community, but they 
must not form a sworn commima unless the king consonls. 
‘Adulterine gilds^’ must be suppressed for much the same 
reason as that which decrees the destruction of ‘adulterine 
castles.’ Besides, here lies a not disreputable source of income. 
Men will pay for leave to form clubs j and it is to be remem- 
bered that the medieval gild is never content with the purely 
private position of a modem club, hut aspires to exercise some 
jurisdiction and coercive power over its membaa, and perhaps 
over outsiders. Thus the notion is propagated that gild-like 
structure must not exist without royal licence, and this at a 
time when the structure of the hurgensic community is assum- 
ing a gild-like shape*. 

For that was happening. The idea of voluntary association 
was moulding the community. In the great boroughs large 
sums of money were subscribed in order that privileges might 
be bought from the king, and the subscribing townsfolk naturally 
conceived that they purchased those privileges for themselves. 
Some definition of the privileged, the franchised, body was 
necessary, and yet in the great boroughs that body could not 
assume any of the old accustomed forms. The hide or the 
yardland could no longer be the groundwork of membership. 
Even the freehold tenure of a house would not serve to mark 
the line, for leases for years were becoming fashionable in 
the big towns. The gilds, especially perhaps the gilds of 
merchants, set an example, ^e community of burgesses is 
a voluntary association. Some men, it may be, have a right to 
join it, while others have no such right; but every member 
of it has joined it by a definite act. He has entered the 

^ Stabbs, Oouat. Hist. i. 454. 

a Even Ihe Italian lawyeia, -whose dootiines at a later time afteot our English 
law, are inclined to admit that there are certain kinds of corporations which are 
permitted b; the general law, and which therefore can and may be formed 
without any epaoisl licence from the ruler. Xhe wiiversitaa regiiires at his 
hands approbaiion, ra-ther than oreation, and this approbation may be con- 
sidered as given in advanoa and by general law to corporations formed for 
certain laudable objects. Bee Gierke, B. G. B. iii. 206, 288, 368, 436. Many 
legists admitted that the corporate ehaiaoter can be acquirod by prescription. 
Ibid. 869. 
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community, been admitted to it, paid an entrance-fee, ‘sued 
out' or 'taken up’ his liberty. 

A stop IB being made towards corporateness. The borough Admission 
begins to look somewhat like a religious house or an order of gessra! 
knights. Just as the monk or the templar becomes professed of 
his own free will and is solemnly received into the order, so the 
new burgess enters ' the borough ’ (not the physical borough, 
but an ideal borough) of his own free will and is solemnly 
received into the community. If the monk took vows, so did 
the burgess : at Ipswich he swore upon his father’s sword to 
maintain the freedom and conceal the secrets of the town\ 

This process of transformation is still exceedingly obscure*. 

Besides the influence of the gild, the influence of the sworn 
oommuna of the French town may be suspected*. But also 
the freedom from toll which has boon granted to the burgesses 
may have played an important part at this crisis. The towns- 
folk perceived that they had enviable ‘liberties’ which were 
communicable to others, that they could, at least for some 
intents, make burgesses out of non-burgesses, that by so doing 
they could raise money, and that within Emits which were not 
precisely ascertained they could themselves define the class 
which should enjoy the chartered liberties*. The task of tra- 
cing this change must bo left to those who can afibrd to treat 
each borough separately, for doubtless it went farther in some 
towns than in others ; but it helps to transmute the idea of 
burgherhood. 

In course of time a definite right to burgherhood is estab- Tte titlB 
lished. Though there were many small variations, there was hood.® 
ultimately among our greater boroughs a remarkably unani- 
mous agreement that this right was communicated by a father 
to his sons, or at least to his firstborn son, and by a master to 
his apprentices. We have not here a case of inheritance, for 
the son may claim ‘his freedom’ in his father’s lifetime; but 

I Ipswidi Domesday, p. 1S9. 

* For the parallel prooess in Germany, see Gierke, D. G. B, ii. 692. King 
John had lioensed the sworn commune in many French towns; see Gity, 
Btablissements de Bonen, pastim. 

* It seeme highly improhahle that the oath to maintain the liberties of the 
town was developed out of the oath of.allegianae. 

* See the early instances from Ipswich in Gross, Gild merchant, ii. 128 fi. 

See also Ipswich Domesday, p. 168 j Norwich Onstomal, o. 36. For a complaint 
of the sale of oitiaenship in liondon, see B, H. L 406. 
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the community continues its existence by virtue of an indivi- 
dualistic communication of right by an old to a new member, 
The right seems to flow downwards in blood and cruft. It is a 
curious idea and has not been subjected to the careful explora- 
tion that it deserves. Despite its universality, we may, at 
least as regards the apprentices, doubt its great antiquity, and 
should not be surprised if it had its origin in a practice which 
exacted from the son of a burgess a smaller entrance-fee than 
was demanded from other applicants^ When and where this 
right to burgherhood was established, the privileged body 
might become by degrees very different from and much sirialler 
than the sum of the substantial men of the town ; but we have 
little reason to suppose that during the age of which we are 
here speaking this effect had become prominent. No doubt 
from the first there were in the town many people who were 
not deemed to he ‘hurgesses’ cor active and fully qualified 
members of the community of the vill. There were women, 
sons living with fathers, menial servants, apprentices: in u 
word the ‘maihpast’ of the burgesses. Persons of this sort 
there were in every community, in every township. Nor is it 
impossible that some others were left out on the score of thoir 
poverty: they had contributed nothing to those heavy sums 
which were the price of the charters, and could pay no entrance- 
fee to the common chest. It is likely that from the remotest 
period our ancestors were &,miliar with the idea that a class of 
men may be within a community and yet have no right to 
' share in the conduct of its affairs. Suoh probably was the 
position of the hordwrii and ootarii in the villages of old time* 
This idea bore new fimit in the borough many men might he 
within the community of the town and yet have no vote in any 
burgensic assembly. 

Ihe These changes take place in a darkness which is unillumi- 

nated by legal theory. Legal thought and legal phrases seem 
laggiiig behind the facts. If we examine the form of a 

1 Sometimes a oharter bestows privileges on the son of a bnrgsss in his 
father’s lifetime ,- eee for Newcastle, Acts of Farl. of Sootlond, i. S8, 84 ; Beoords 
of Ohesteifield, 88. Compase Gierke, B. G- B. ii. 694; and Beoords of Lrioester, 
p, 819. 

* They were SchnUgenosien, bnt not Vollgenossen. So in the German towns 
•* there will be ‘passive burghers,’ BttrgsroftnsBSrgerreeit. See Gierke, D. G. B. 
ii. 299, 702. The position of the Baholars in the miversitai of Masters and 
Soholars is similar. 
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borough oharljer wc see that the king or some other lord is 
conceived as making a gift of franchises to ‘the burgesses’ or 
' the men ’ of a certain town ‘ and their heirs.’ But in .what 
mode, we may ash, does this gift operate ? (1) It may possibly 
give to each person, who at this moment is a burgess of the 
town, a several right which he will enjoy in severalty and 
transmit to his heirs. Or (2) it may confer on all the now 
burgesses of the town a right of which they are to be joint 
tenants or tenants in common, and may thus institute some kind 
of co-proprietorship. Or (3) it may be placing the right in 
some corporation or group-person in which the burgesses of the 
town are organized and unified. And if we have to consider 
ljp.667] rights we have also to consider duties. ' The burgesses and 
their hems’ become liable for the farm of their borough. What 
does this mean ? Who is liable to pay what ? What goods or 
lands can the king seize if the rant of the borough be not duly 
paid to him? 

The diflSoulty of these questions will best be seen if beside 
a borough charter we place three other instruments, very charteis. 
similar to it in form, however different they may he from it and 
from each other in auhslanoe. The Ahhot and Convent of 
Malmesbury declare that they have granted a certain piece of 
ground at Pilton near Barnstaple ‘to the men who have taken 
it of our house— our cell— of Pilton for the purpose of building 
houses, to have and to hold to them and their heirs of our said 
house of Pilton by rendering to the said church twelve pence 
yearly from each burgage'.’ Now in this case we can hardly 
doubt that the rights given by the charter are rights given 
to each tenant severally, and rights that be is to enjoy in 
severalty. He has taken a plot of building land and is to hold 
it heritably on the terms of burgage tenure, though Pilton is 
not, and is not to be, a borough. There is to be no corporation j 
nor only so, there is to be (so far as we can see) no oo-owner- 
ship, no common enjoyment. We turn to another case. King 
John would have it known that he has granted to his men of 
Cornwall that certain moors shall be disafforested and that the 
' said men may hunt thereon; also that without their consent 
their serfs shall not be received into the liberties of the king’s 
boroughs ; also that the fees of the honour of Mortain (which 
are small®) shall not pay the full rate of scutage. ‘Therefore,’ 

1 Eegietr. MalmeBbni. ii. S4. * See above, p. 267. 
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lie says, ' we will that the said meu of Cornwall and their hoirs 
shall hold all the premises of ns and our heirs with all liberties 
and free oiistomsV The third charter to which we would ask 
attention is one by which this same King John made a grant 
to all the free men of England and their heirs ; it is no other 
than what will be known for all time as the Great Charter. 

At the end of its famous clauses we read how all the men of 
England are to have and to hold certain liberties to them and 
their heirs of King John and his heirs for ever. 

Ohartera Now these last two instruments, the Cornish charter and [p.fifis] 
borough, the Great Charter, are in form just like an ordinary borough 
Se charter. The king grants Ubertates to the men of Nottingham, 
the men of Cornwall, the men of England and their heirs. In 
what mode do the grantees hold the liberties? Does each 
' man ’ acq[uire a several right to be enjoyed in severalty ? Do 
all the ‘men’ become tenants in common or joint tenants; or 
again, is the true recipient of the grant a group-person, a 
corporation ? The form of the Great Ohoi’ter and the charter 
for the men of Cornwall compel us to say that these questions 
have not been faced. If we take the Great Charter and work 
out any theory as to its grantees and the mode in which they 
received the boon, we are brougnt to absurdities. The modern 
Englishman who would take advantage of its provisions must 
show himself heir of some one who lived in 1216 ; or, if a danse 
of the charter be broken, then either all Englishmen must join 
in an action against the offender, or the corporation of England 
must appear by its attorney. There remains the possibility 
that this is a gift to unoertain persons, to all and singular who 
at any time shall answer the description ‘ men of the realm of 
England’ but is such a gift conceivable? 
oimrteM It may be replied that Magna Carta, whatever its form, is 
in substance no deed of grant but a code of law. That is true ; 
hut the fact remains that the form of this solemn instrument 
is that of a deed of grant. That was the form which to the 
prelates, clerks and lawyers of the time seemed the most apt 
for the purpose. The king was to grant liberties to the men of 
England as he had granted them to the men of Cornwall and 
the men of London. -Or let us look at the other side of this 
similitude : — Henry III., if he grants liberties to the men of 
Nottingham, will execute an instrument whose jural form will 
I Bot. Cart 206. 
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bo exactly the same aa that of the ohartere which he seals in 
favour of the men of England. This makes the borough of 
Nottingham look, not like a corporation, but merely hke a 
portion of the earth’s surface within which certain laws are to 
. prevail. 

Now it can hai-dly be doubted that certain clauses in the 
tp 669] borough charters should be read as grants made to individuals boiouga 
of rights that are to be enjoyed by them in severalty. Suoh, 
for example, would be a clause declaring that the burgesses 
and their heirs shall hold their tenements in free burgage. It 
is like the Abbot of Malmesbury’s charter for the men of 
Pilton. Each burgess gets a right to hold his tenement 
heritably at a burgage rent. ‘ The buigesses of X and their 
heirs’ is here but a compendious phrase which saves us the 
trouble of naming many men by their proper namea And 
may this not also be true of other clauses : for instance, of 
the clause which declares how the burgesses and their heirs 
are to be free of toll throughout all England ? Suppose the 
grant made to the burgesses of JT; a certain burgess of X 
goes into the torn of 7 ; loll is demanded from him; he refuses 
to pay; his chattels ore seized. Now who is wronged, who can 
biing an action against the offender ? Has this injury been 
done to the individual merchant, or to the mass of the men 
of if as co-owners of a franchise, or to the corporation known 
os ‘the borough of X’; or again, have there been several 
wrongs ? There is good cause for doubting whether the lawyers 
of this age were ready with an answer to these questions. On 
the one hand, we may find two citizens of Lincoln, who have 
been distrained in the town of Lynn, bringing their action 
against the haOiff of Lynn and relying on a charter granted 
to the citizens of Liuoolni. Qn the other hand, the plaintiffs 
who action for such a cause will often be described as 
'the citizens,’ or ‘the burgesses,’ or ‘the bailiffs,’ or ‘the mayor 
and commonalty’ of the town whose charter has been in- 
fringed’ ; and yet we can not be certain that the couits would 
have given one action to the individual trader and another 
to the community, and compelled the offenders to pay first 
for unlawfully seizing a merchant’s chattels and then for 
infringing a city’s charter Modern lawyers may be inclined 

1 % B. 49 Bdw. III. f. 6 (Hil. pi. W); Gross, Gild Merchant, ii. 177 fE. 

s Note Booh, pi. 16, 146. 

43—2 
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to say that when such a clause is treated as conferring rights 
on each individual hurgess it is treated as an act of legislation, 
not as an act of donation; that the burgess who brings the 
action is not required to prove (very possibly he could not 
prove) that he was heir to one of the original donees ; that in 
reality a law or an ordinance has been made declaring that 
any person who at any time shall be a citizen of Lincoln shall [p.660] 
he quit of toll; but then this diatinctiou between laws and 
grants is not one that we find in our records. 

There are, however, other clauses in the borough charters 
which can not be thus treated. For example, there is the 
clause relating to the fee farm of the ‘ borough,’ which certainly 
does not mean that each burgess is to hold a certain share of 
the ‘ borough,’ paying for that share a certain rent to the king. 
Again, so far as we have observed, the important clause which 
declares that the burgesses shall not be impleaded outside the 
borough is rarely, if evei’, construed to mean that a right of 
refusing to answer in foreign courts is conferred on each 
hurgess. On the contrary, when a burgess is impleaded in 
the king’s court, the regular praotioe is that the officers or 
‘the burgesses’ of the borough should intervene and claim 
cognizance of the cause, or (to use the language of the time) 

‘ crave their court and obtain itV Once more, if we take such 
a franchise as the return of writs, we can not possibly treat 
this as having been conferred on individuals to be enjoyed by 
them in severalty. In some sense or another it must belong 
to the community as a whole. But then in what sense? 

This brings us to the great problem. Is the right conceived 
as inhering in many men or in an organized group which is 
for this purpose an indivisible unit? The best answer that 
we can suggest for this difficult question is that the lawyers 
are trying to retain old forms of speech and thought and to 
regard the burgesses as a set of co-proprietors, while at the 
same time they are beginning to know that the borough 
community differs in kind from all other ‘ land communities * 
and that Bracton has got hold of the right idea when he calls 
it an universitas. 

1 Note Book, 294, 314, 489, 677, 689, 952, 1429. The Norwich Cnstamal 
0 . 13 pioridea thal; whan aognizanoe is elaimed for the oMe oourli the costs of 
the proceeding shall be paid by the defendant, bat, if he can not pay, then the 
chamberlain of the city must pay. The olaim of cognisance is treated as a 
matter which is of great importance to all the citizens. 
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In the first place, they are beginning to recognize the fact inheiit- 
that the idea of inheritance ■will no longer serve to describe cessiou 
the means by which the existence of ‘ the burgesses ’ is per- 
petuated. The words ‘ and their successors ’ begin to supplant 
the old formula ' and their heirsV This is a step in advance, 
for on the one hand the burgensio community is separated 
fi:om the set of co-proprietors, and on the other hand it is 
brought into line with religious bodies. Even this novel 
phrase, however, is not very good, for the new burgess or 
new monk does not of necessity 'succeed’ any other burgess 
or other monk. Our forefathers found it hard to conceive 
that one and the same community can continue to exist unless 
each new member steps into the place of some departed 
member. We have seen how in modern times there was within 
our boroughs an individualistic communication of right by 
father to son or master to apprentice, and this can be vaguely 
pictured as a kind of succession or perhaps of inheritance*. Down 
even to the present day the formal language of our law but 
ill expresses what has long ago become our thought. A trans- 
action which would be commonly and aptly described as a 
contract between the University and the Town of Cambridge 
will become upon parchment a contract between Chancellor, 
Master and Scholars of the ono part and Mayor, Aldermen 
and Burgesses of the other*. This retention by legal docu- 
ments of a style or title which seems to lay stress rather on 
the plurality than on the unity of the group has set snares 
for those who would penetrate beneath style and title to the 
thought that is struggling to express itself*. 

* An early example, from 1226, will be found in Nottingham Beooide, 
i. 18-20; the burgeseea of Betfoid and their sneoessors are to hold of the 
burgeeses of Nottingham and their gueoeeeors. See Qroes, dild Merchant, i. 96. 

The new phrase makes its way bat slowly into royal oharters ; the ohanoety was 
oonserraiiye. However, for an early example of * heirs and snooessors ' in a 
royal doeument see John’s ehorter for 'Wateiford: Chartae, Privilegia et Im- 
munitalea, Irish Becord Oommission, p. 13. 

* The phrase which tells us how a oorporation may 'hold land in sueoession’ 
is a misdesoription of what really happens, Littleton and Ohoke make some 
good remarks about the use of the words ‘and their sucoessois’ in Y, B. 

39 Hon. VI. f. 18 (Mioh. pi. 17). 

* Apparently in Germany the style which purports to grant liberties 'to the 
citizens, their heirs and sacosssors ' yielded at what Englishmen must call a very 
early date to the style whioh treats 'the oity’ as the recipient of the ohartered 
rights. See Gierks, U. G. B. ii. 627 fi. 

* Thus, in spite of Mrs Green’s able arguments (Town Life, ii. 281), we are 
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But we must pass from form to substance. Our law felt no 
difficulty about attributing misdeeds of many sorts and kinds 
to communities. The counties, hundreds and townships are 
always being fined and amerced for wrongful acts and defiiults. 

So too the boroughs can be punished. Every borough in 
England from the city of London downwards lives in daily [p.66ij 
peril of forfeiting its charters, oJ seeing its mercantile privileges 
annulled, of seeing its elected magistrates displaced and itself 
handed over to the mercies of some royal eustos or Jmrumus. If 
Londoners insult the queen or take the wrong side in the 
Barons’ War, the city will have to redeem its privileges with 
an immense sum\ If in the town of Dwhy ‘superfluous’ 
tolls are taken and the members of the gild merchant are 
unduly favoured, the liberties of the borough will be seized®. 

The city of York claimed to farm the Ainsty; in support of 
this claim the mayor produced a charter which purported to 
be of the fourth year of King John; but the word quarto was [p.C 62 ) 
written over an erasure. Judgment was given that the mayor 
should go to prison, that the charter should be quashed, and 
that the citizens should lose all that they claimed thereunder®. 

The mayor of Sandwich was found guilty of asserting by acts 
of violence certain supposed franchises of his town ; ' and be- 
cause he is convicted of the said teespass, and because whatever 
is done by the mayor in matters affecting the community is 
the act of the community itself, it is adjudged that the com- 
munity of Sandwich lose its libertyV Now between the 
punishment of a borough and the punishment of a county or 
village little difference would at first be seen. The one can 
be fined; the other can be fined. The fact that the burden 
of the impost will distribute itself much more automatically 
in the rural district than in the borough, where movable 
wealth will probably be assessed, is a fact of which no account 
need be taken by the court which inflicts the penalty. Still 

indmed to think that in early dooiunonta ihe some thought oon be and is 
expressed by (1) Net mior et iwgensei, (2) Not maior et emvamitat villae, 

(S) Not maior et btirgenaet et tota omnimitai viUae, Xhe last of these phrases 
aims at showing that the mayor and butgesses ore not to be taken ut einguH, 
hut ore, as we should say, 'aoUng in tbehr corporate oapaoity.’ 

1 Eiley, OhronideB, p, 84: the Londoners prayed that only the guilty 
he punished. 

a P. Q, W. 160. 

s Plaoit. Ahbrev. 109. * Piadt. Abbrev. 273. 
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it must become evident sooner or later that the borough 
community can be punished in a peculiar fashion; it has 
liberties and it can forfeit them. It can be equated with 
other franchise-holders and punished as one of them would 
be punished if he abused his jfranchise. Taken merely as unit 
it can be punished, and the punishment may continue to 
operate while old members are yielding place to new, whereas 
a fine inflicted on a hundred divides itself immediately into 
punishments inflicted upon certain men who are now livifig. 
Sharp distinctions are not to be looked for in this quarter. 
Even in the nineteenth century a county may be indicted for 
non-repair of highways and until the other day a hundred 
might be sued if rioters did damaged But still the ' liberties ’ 
of the borough give the law an opportunity of enforcing here 
more clearly than elsewhere the thought that if the organized 
community acting organically breaks the law, it in its unity 
can be and should be punished’. 

In the region of dvil liability little advance was possible. 
The burgesses may ' farm ’ the borough ; but an ordinary town- 
ship may farm its vill*. When the king accepted the burgesses 
as fiw'mers in place of the sheriff, he certainly did not mean to 
exchange the liability of a well-to-do man for that of an unit 
which had few, if any, chattels. On the contrary, instead of 
looking to the wealth of one man, he now looked to the wealth 
668] of many. If the rent of the borough fell into arrear, he could 
proceed against all the burgesses or any burgess. A common 
practice of the exchequer was to attack the rich. The sheriff 
would he ordered to summon six of the richer burgesses to 
answer for the rent’. This was for the king a convenient 
procedure. He could exact payment of his rent, his fines and 

’ Stat. 40 SO Vio. c. 88. The oleim for oompensatioii is now made to ‘the 
polioe anihoritr’ and paid out of the police rate. 

a The talk ahont ‘ flotitloua’ personality did not prevent the legiats nor, with 
some exceptions, the canonists from holding that an imiversitat can commit a 
crime and be punished for it. On the contrary, they went great lengths in the 
punishment of oorporalions ; some of them were prepared to say that if a civitas 
commits a capital crime, such as treason, aratro decapitetur.^ See Oiorke, 
D. G. B. iii. 234, 842, 402, 491, 788. In modem Amerioa the old dootriues 
which would deprive a oorporation of corporate existence if it abused its power 
have home new fruit, and joint-stcck companies have learned the meaning of 
quo waranto, 

8 Jirma Burgi, e. 3. See above, p. 628. 

4 rirma Burgi, p. 157. 
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amercements from those who had money, and then could say 
to the burgesses at large — 'Now you can settle the ultimate 
incidence of this impost among yourselves; the settlement is 
your concern, not mine ; at all events, it is not my concern so 
long as I am acting, not as judge, but as creditor ; for all of you 
are, and each of yon is, liable to me for the whole sum.’ Then 
inside the borough, or the manor, there would be a settlement. 

To meet the annual rent there were funds which normally 
would be sufficient ; the burgage rents, the tolls, the profits of 
the court should be applied for this purpose, and the elected [p.684] 
bailiffs might be bound to make good the deficiency^ If a fine 
or amercement had been inflicted, then a rate might become 
necessary. The men of a rural manor would probably be 
charged according to the scheme of commensurable tenements ; 
the burgesses would be assessed according to their wealth in 
goods and chattels. If really there were any lands or goods 
which we could properly describe as belonging to the borough 
corporation, these also might be taken, but they would be only 
a part, and usually a very small part, of the property of tho 
community ; for the property of the community comprised, at 
least for this purpose, all the lands and all the goods of every 
burgess. Development was 'especially slow in this quarter, for 
not until 1285” oould land, as distinct from the profits of land, 
be regarded as an 'available asset’ for the satisfaction of debts, 
and the nascent municipal corporation had few, if any, chattels, 
and little, if any, land that bore crops'. 

The oom._ Nor as yet can we find any marked distinction between the 
various communities when they take part in litigation. The 
doctrine that a community can appear in court only by 
attorney, that it can not possibly appear in person, has certainly 
not been grasped. ‘ The citizens of X ’ or ‘ the burgesses of Y’ 
are said to appear, and they are not said to appear by attorney. 

Or again, the mayor, or the bailiffs, or the mayor and bailife 
appear to urge tbo claims and defend the rights of the com- 
munity. It is so with communities to which we can not 

1 8ee above, p. 666. 

^ Siat. West, ii. c. 18, whioh introduces the viriit of eUgit, 

s In cent. xv. tbe notion of pure corporate liability was being grasped ; see 
above, p. 49S. For tbe growth oi Italian doctrine, see Gierke, D. G. B. iii, 314, 

S79. A subsidiary liability of tlie iinguU for the debt of the miversttat was 
maintained by many writers. 
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ascribe incorporation.^ In tbs exchequer ‘ the men ’ of this 
hundred, ‘ the men ’ of that township, aro sued for fines, taxes 
and amercements. ‘ The fullers and dyers of Lincoln ’ sue ‘ the 
aldermen and reeves of Lincoln®.’ In Edward II.’s time Emery 
Gegge and Robert Wawayn ‘on behalf of themselves and the 
other poor and middling burgesses of Scarborough ’ sue Roger 
[jp,666] atte Cross, John Hugh’s son, Warin Draper ‘ and the other rich 
burgesses of the said town’.’ John Abel is attached to answer 
Betino Frescobaldi ‘ and his companions merchants of the firm 
(sooietas) of the Frescobaldi of Florence*.’ At a later time 
when an action was brought against ‘the Fellowship of the 
Lombard Merchants of Florence in London’ and the sheriff, 
by way of making that society appear, distrained two of its 
members, the argument was advanced that this was an illegal 
act" ; but in the thirteenth century we hear no such arguments ; 
no one seems to think that they can be used. Much rather we 
are inclined to say that if there is any group of men having a 
permanent common interest, and if an unlawful act is done 
which can be regarded as a lesion of that interest, even though 
it docs actual damage only to some one member of the group, 
then the members of it may join in an action, or one of them 
may sue on behalf of himself and all the other members : — as 
Bracton says 'Omnes conquer! possunt et unus sub nomine 
universitatis".’ This is so within wide and indefinite limits. 
In the case of a borough attacked fi:om without, it is natural 
that the complaint should be lodged by the chief officers of the 
community. The burghers compose a body, and what the head 
does in matters concerning the community, the whole body 
does'. But this is hardly more than a special instance of a 

1 Note Book, pi. 16 : the borgesses of Beai'borongh complain of the bailiffs 
of York ; the complaint is answered by the mayor, reeve and baiUffB ; pi. 146 : 
the bargesses of Beverley oomplain of the bailiffs of l^inoolu ; the oomplaint is 
answered by the mayor and bailifis. Plaoit. Abbrev. p. 148 : the whole county 
of Huntingdonshire sues the burgesses of Huntingdon. See Firma Borgi, 
oh, 7. For cases in which the hcminei of places that are not boroughs appear, 
see above, p. 638. In 1276 the little township of (Jraveley ‘by its attorney’ 
brings an aetion in the court of the Fair of St Ives ; Select Fleas in Manorial 
Courts,, p. 160. 

® Plaoit. Abbrev. 66 (temp. .Toh.). 

" Firma Bnrgi, p, 96. * Firma Burgi, p. 97 (temp, Bdw. 11.). 

» y. B. 19 Hen. VI. f. 80 (Trin. pi. 11). ’ Braoton, f. 228 b. 

' Plaoit. Abbrev. 273 (temp. Bdw. I.): 'et factum maioris in hiis que 
tangunt commnnitatem eat faotum ipsius communitatis,’ 
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general rule. Instead of being attacked from witliout, the 
borough may be divided mtbin. If so, then A and B 'on 
behalf of the poor burgesses ’ can sue G and T) ‘ and all other 
the rich burgesses,’ 

Everywhere we find the same uncertain grasp of principles 
which we are wont to regard as elementary, Henry III., when 
he died, owed £400 to the community of Northampton: — so 
say the jurors of Northampton, Here at last, we may say, is a 
distinct case of a debt due to a corporation. But how was it 
incunred? Thus, say the jurors: — during the twenty last years 
of his reign the Hug’s purveyors (captorea) took to his use 
peltry to that value in the fairs of Northampton, Stamford, [p-etS] 
St Ives, Boston, Winchester and St Edmunds ; what is more he 
owes the drapers of Northampton £100 for goods taken in the 
same fairs. The story, if true, is sad, for 'many of the towns- 
folk are dying of hunger and begging their bread and have 
abandoned their tenements in the town and the town itsolP.’ 

But Bong Henry has not been taking the goods of a corpora- 
tion ; we much doubt whether there has been any joint-stock 
trading by all the burgesses or all the drapers of Northainptou ; 
he has taken the goods of individual traders. Nevertheless, in 
popular estimation he has incurred a debt to the community by 
taking goods from the stalls of Northampton merchants who 
were exercising ‘liberties’ of trading which were granted to all 
the men of Northampton and their heirs. Again, if a merchant 
of X owes a trading debt to a merchant of T, then if other 
merchants of X go to the town of F, or to some fair where the 
creditor finds them, they will like enough be held answerable 
for the debt— at all events if he proves that he has made a 
fruitless effort to obtain justice in the court of X : — they are 
the oomminares of the principal debtor, they are ' his peers and 
pai’cenera,’ they are 'in scot and lot’ with him, and they, and 
each of them, must answer for his trading debts : for debts, 
that is, incuned in tho exercise of trading privileges which 
they all enjoy in common®. And should a bailifi' of X take 

' B. H. u. 6. 

° Seleot Fleas in M'anoiial Oourie, pp. 184-6 ; fant the remarks there made 
about the gild merchant are withdrawn. This U the point of a olause oommon 
in borough dharters to the efEeot that a htirgess shall not be distrained for a debt 
for which he ie neither principal debtor nor pledge. See in partioular Beoords 
of Bottin^am, 1 40. In 1276 (Stat. West. 1, c, 28) this was made a general 
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tinlawfal toll from a merohant of Y, then woe betide the mer- 
chaat of X who eaters the towa of Y, ‘ Oolleotive liability ’ — 
this seems the best phrase — we may see everywhere, ia so much 
that we are tempted to say, not merely Quod oommmitas dAet, 
debmt singuU, but also Quod singvlm debet, debet oormmnitas. 

In all seriousness we are driven to some such proposition as 
the following : — If several men have some permanent common 
[p-®67] interest, and in any matter relating to the prosecution of that 
interest one of them commits a wrong or incurs a debt, all 
and each of them will be liable. This is not the outcome of 
any doctrine of 'implied agency,' it expresses the nature of 
a oommumtas. But pure corporate liability — that we shall not 
easily find*. 

Nevertheless (and here we must turn to the other side of 
the picture] the burgensic community is attaining that kind seal, 
of unity which is personality. When in 1200 the community 
of Ipswich received its charter from King John, one of their 
first acts was to obtain a common seal and commit it to the 
care of the two bailiffa and one other of the chief portmen ; 
they were sworn to set it to no letter or instrument save for 
the common honour and profit of the burgesses of the town, 
and only to use it with the assent of their peers, that is, of the 
other chief portmen*. No doubt by this time the greater 
boroughs were getting themselves seals*. Now we would not 
exaggerate the importance of this step — and we have seen how 
in Edward I.’s day the county of Devon had a seal* — still it 
was important. In the first place, it was a step towards the 
co-ordination of the boroughs with the religious houses, which 
in their turn were being co-ordinated with individual men. In 

Etatutaiy inle eo far as En glistim m wers oonoerned. Not until 1353 was the 
lienefit of the nev inle extanded to alien merohants. See Stat. 27 Edw. III. 

St. 2, e. 17 ; Sleta, p. 136; Ooke, Second Institute, 204. 

1 Madox, Eiima Burgi, o. 8: ‘Anoinntly a corporate oommnnit; might 
he ansverahle for the trespass or debt of partionlar persons members thereof; 
and particular members for the trespass or debt of the communii^.’ Sohm, Die 
dentsohe Oenossensohaft, p. 19: 'Die Qenossensohaft haitet fur die Sohulden 
der Qenossen, nnd doc Senosse haftet for die Sohulden det Oenossensohaft. 
Beide Sdtze gehen duroh das ganze Mittelslter.’ 

* Gross, Gild Merchant, ii. 119, 121. 

> As impressiou of the oommon seal used at Nottingham in 1225 may be 
seen in the frontispiece of Nottingham Beooids, vol. i, 

* See above, p. 535. 
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the second place, there was now an outward and visible sign of 
the borough’s unity^ A mode of conveying rights and creating 
obligations is established which goes far to confute the notion 
that the communifos is a mere sum of men with joint rights 
and joint liabilities. If the comrmnitas be this, then the act 
by which it conveys away its rights or subjects itself to an 
obligation should, so we naturally suppose, be some act done 
by all its members. And so we have seen how the men of (jp. 
Toddington, thinking that they had land to give to the Priory 
of Dunstable, met in one place at a court holden for Toddington 
and there by their unanimous ’consent made the grant. And 
then we have seen how afterwards they asserted that the 
transaction did not bind them because some of them were 
infante when the grant was made*. This is not the way in 
which corporators behave; it is the way in which co-owners 
behave. No doubt there are other fashions in which a corpo- 
ration can become bound beside the apposition of a common 
seal ; we must not make our English formalism a measure for 
all mankind ; still a formality which somewhat distinctly marks 
oflf some oommunitates from others, and a formality which is 
never uped by co-owners who have come to co-ownership by the 
operation of merely private law, which is never used by co- 
heirs, is important. What is more the seal is intrusted to the 
guardianship of a few. The community at Ipswich which has 
just received its charter, which has just exercised its new right 
of electing bailiffs, which is in the act of establishing a council 
of chief portmen and a gild merchant, seems to feel that not 
only is it passing from a lower to a higher rank among the 
communities of the land, but that some new degree or oven 
kind of unity has been attained : it must have a seal that is its, 
for it may now come before the law as pure unit and live as a 
person among persons. Rules as to when and by whom this 
seal may be affixed will be developed in course of time, and a 
definite theory about the power of majorities will take the 

^ Herewethei’ and Stephens, Hjstoiy of Borongbs, p. 443, mention, fifteen 
places which, had seals, hnt ‘which have nerer been incorporated.’ But most, 
if not all, of them had at one time or another a claim to be called boroughs, 
and monj of them were told to send members to Parliament in Bdward I.’b 
reign. As early as 1296 the parishioners of St Mary Magdalen at Oxford had a 
Qommon seal. See Blakiston, Barham College Bolls, Oxford Hist. 8oo. Col- 
lectanea, iii. pp. -vi, 26, 

s See abave, p. 630. 
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place of some loose notion ■which, demands unanimity hut is 
■ content if the voices of a dissentient few are ovetwhelmed by 
the shout of the assentient many. The unanimity of ancient 
moots is wonderful. TJnoonscious fiction begins its work at an 
early time. With one voice all the people say ‘Tea, yea’ or 
‘Nay, nay.’ But now there is to he a small deliberative 
assembly ‘ to govern and maintain the borough ’ and the votes 
of the twelve will be counted*. 

What now is necessary is ■that the community, acting as 
unit, should begin to develop its property, As regards rights 
in land, critically decisive acts are hardly to be expected at this 
early time. In some sort the ‘waste’ land, intramural and 
extramural, may belong to the community. But on the. one 
hand this community must come to terms with the king about 
the right of ‘ approvement,’ which is rather in him than in it“, 
and, on the other hand, it must come to terms with the singuli 
about their rights of ‘common’; and this may he a long 
process. The early examples in which a community disposes of 
land have a strong tinge of co-proprietorship about them*. 
Apparently the fourteenth century had come before there was 
any considerable quantity of land that was paying rent into 
municipal chests ; and until this was happening, the notion of 
a true corporate ownership of town lands was insecure. 

Unless we are mistaken, the property that was most im- 
portant in the evolution of corporate unity was the property 
that the borough had in its franchises, but more especially in 
ft). 676] its tolls. Already in 1225 ‘ the burgesses ’ of Nottingham under 
their common seal had demised to ‘ the burgesses ’ of Retford 
the tolls ‘ belonging to the borough of Nottingham ’ and arising 
within certain geographical limits — ^'to have and to hold at 


The 

borough's 

property. 


The 

borough’s 
property in 
its tolls. 


* IFor the development of praotioe and theory touching the power of majorities, 
see Qierke, D. Gi. B. ii. 478 ; iii. 230, 822, S93, 470. 

* Sse above, p. 663. 

i Take for instance the'traneaotion ohroniiiled in Beg. Malmesh. ii. 160-6. 
The abbot and convent quit-claim *io the burgesses who are of the gild 
merohant of Malmesbury their heirs and assigns’ aH right of pasture in certain 
land. On the other band, A. B, alderman of the gild, C. D and B. B, stewards of 
the gild, seventeen other named persona, 'and the whole intrinsio community of 
the said vUl and of the gild merchant,’ declare that ' they ’ have quit-olaiinGd to 
the abb^ part of ‘their’ heath called Fortmanneebetbe, and that none of the 
said oommuniiy nor any of their suoceBsois or heirs will claim any right therein, 
and thereto they set their oommon seal. 
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farm to the said burgesses of Retford and thoir successors of us 
and our successors for ever’ at a rent of twenty marks'. Now 
this we can hardly regard otherwise than as a transaction 
between two persons. It can scarcely be thought that the now 
burgesses of Nottingham are in any tolerable senso co-owners 
of the right of taking toll. No one of them is entitled to an 
aliquot sWe of the tolls ; no one of them has anything that he 
could demise to a burgess of Derby or of Retford j nay, if the 
Retford folk took a separate deed from each man of Nottingham 
they would get nothing thereby. What is wanted is not 
joint action but constitutional action; a common seal must 
he aflSxed by those who according to the constitution of the 
borojigh are entitled to affix it. Very possibly no man of 
Nottingham had yet said to himself ' Our borough is a person.' 
Had he done so he would have been in advance of the acutest 
English lawyers of his time, for Bracton and his master Azo 
ware not very clear that the res dvitatis were not the res 
omnium dmm. But had he heard how a pope was ascribing a 
‘fictitious personality’ to the miversUas, he would perhaps 
have said: 'Yes, the Holy Father is right; our borough of 
Nottingham is a person' 

Tiie iftaai It is in this region that we may find ‘ the ideal will ' of the 

bmough^ borough, a permanent purpose that keeps it together just os a 
religious house is kept together by the purpose of glorifying 
God according to the Benedictine or Cistercian rule. The 
borough wills to maintain and profit by its franchises, notably 
to take toll and be quit of toll ‘ The franchises and liberties 
of the City of Norwich I will maintain and sustain with my 
body and goods’ — such is the oath which the freeman of 
Norwich will take from century to century. The county, the 
hundred, the township, has no such will, no such definite, 
abiding purpose. It has no franchises, or, if it has a few, not 
such as must be vigorously ‘maintained and sustained’ by the 
bodies and goods of its members and anxiously guarded and 
administered by its ruleis. 

task words We may now sum up the whole of a long discussion which 

boroaVs Strayed into regions that are insufficiently explored. The 

S*™** question. When did our English boroughs become incorporate ? 
is one to which no precise answer can he given. It is a 
question about the evolution of a theory on the one hand and 
' BeooidB of i. 10. 
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the appearance of certain political, social and economic facts on . 
the other, and then it is a question about the application of the 
theory to the facts. The process was slow, and those who were 
concerned in it were unconscious of it. But this we may say, 
that before the end of the thirteenth century the organization 
that was to be found in our greater towns was of a kind which 
imperatively demanded (so it will seem to us) some new idea. 

Such old categories of legal thought as the vague oommunitas 
were no longer adequate to express the relationships and habits 
that were being formed, and a new line had to be drawn 
between the boroughs and the other communitates. We may 
add too that Bracton saw this, though he saw it dimly\ And 
if the facts were ready for the theory, a theory was being 
fashioned for the facts, though those who were preparing it 
were Italian lawyers. But as yet there had been no junction 
between English life and Italian thought. ‘Church' and 
‘borough’ are still standing far apart from each other; the 
English courts are not yet co-ordinating 'mayor, aldermen 
and burgesses’ with ‘abbot and monks’ under the rubric pf 
Corporations. What happened in the fourteenth and fifteenth 
centuries must some day be told us by one who is adequately 
learned. If we may venture a guess, he will say that, along 
with some ideas which were of the highest value, there stole 
into our temporal law others which should have been left in that 
ecclesiastical sphere which was their native home*. But for us 
at the moment all this lies in the future. At present we have 
not heard those negative propositions which will give a keen 
edge to the law of corporations. We listen in vain for any one 
to say that the lauds of the city are not simply the lands of 
the citizens, or that a debt owed by the borough is not a 
debt owed by the burgesses. So long as such sayings are not 
said, the personality of the group-person is latent and in- 
secure. 

At the present time there is perhaps some danger that a Xhe com. 
little too much stress will be laid on the communal traits of 
medieval history. It is a hard task to see old times just as 
they were. To a school which could only perceive individual 
men and a ‘sovereign one or many’ succeeds another which, at 
> See above, pp. 496, 654. 

We are not hinting at any formal or thorough reoeption of the Italian 
dootrine, but oerlaiu of its phiaseB became port of the common inheritonoe of 
educated mauliind. Every one Imew that a corporation is persona ficta, or even 
nosnen ivris, that it can not sin, will not be damned, and so forth. 
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least when dealing with medieval histoiy, exalts the indepen- 
dence and autonomy of some or all of those communities which 
lie within a nation. Certainly it was high time that this 
reaction should be felt; but it must not carry us beyond the 
truth, and in this chapter we may have seen enough to give us 
pause before we assent to any grand dogma which would make [p.677] 
‘ communaliam ’ older than ‘ individualism.’ The apparent com- 
munalism of old law covers an individualism which has deep 
and ancient roots. Every right, every duty, however communal 
its character, spontaneously becomes the right, the duty, of 
an individual by attaching itself to the land that he holds. 
Because he holds^a certain messuage he may turn out two oxen 
on ‘the common of the vill’: because he holds a certain 
messuage he is a doomsman of the county court. And then 
again in the twelfth and thirteenth centuries we have seen [p.678] 
some mighty forces, making not against, but for communalism 
of a certain sort. In many quarters we have seen their play. 

The county is amerced for false judgments, the hundred is 
fined for murders, the townships aro compelled to attend the 
justices, men are forced into frankpledge, the burghers uro 
jointly and severally liable for the fiima hirgi, the manorial 
lord treats his villeins as one responsible group. Men aro 
drilled and regimented into communities in order that tho 
state may be strong and the laud may be at peace. Much of 
the communal life that we see is not spontaneous. The com- 
munity is a community, not because it is a self-sufficient 
organism, but because it is a subordinate member of a gi'eater 
community, of a nation. The nation is not a system of federated 
communities ; the king is above all and has a direct hold on 
every individual. The communities are for more often the 
bearers of duties than of rights ; they appear before the courts 
chiefly as punishable units ; the proudest city will lose its 
liberties if it exceeds or abuses those powers that are given to 
it from above. But above the king himself^ — ^thus even a royal 
justice may think — is the greatest of all communities, ‘tho 
university of the realms’ The England that saw the birth of 
English law, the England of Magna Carta and the first 
parliaments, was a much governed and a little England. 

1 Braoton, t 171b. 
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